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Neutral Citation No. - 2025:AHC:72090
Court No. - 67

Case :- CRIMINAL MISC. ANTICIPATORY BAIL APPLICATION U/S 482
BNSS No. - 2999 of 2025

Applicant :- Mohd. Azam Alias Hariyale Babu
Opposite Party :- State of U.P. and Another
Counsel for Applicant :- Anil Kumar,Mohit Singh
Counsel for Opposite Party :- G.A.

Hon'ble Chandra Dhari Singh,J.
1. The instant application under Section 482 of B.N.S.S. has been filed

seeking anticipatory bail in Case Crime No.141 of 2019, under Sections 376-
D, 323, 506 IPC, Police Station Manjhanpur, District Kaushambi.

2. As per the prosecution story, the accused persons committed rape upon the
informant and on the complaint, the FIR was lodged against the accused
persons for offence punishable under Sections 376-D, 323, 506 IPC in Police

Station Manjhanpur, District Kaushambi.

3. The statement of the prosecutrix was recorded under Section 161 CrPC on
11.04.2019 in which she has supported the prosecution story. She was also
medically examined and as per medical report, the age of the prosecutrix was
found between 25-40 years. The statement of the prosecutrix under Section
164 CrPC was also recorded on 24.04.2019. During the investigation, the
Investigating Officer collected CDRs of named accused persons on
14.06.2019. The statements of other witnesses have also been examined by
the Investigating Agency on several dates. On the basis of statement of the
witnesses of alleged incident and collected evidence during the investigation,
the Investigating Officer submitted the final report on 17.07.2019 exonerating

all the accused persons named in the first information report.
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4. The victim has filed a protest petition on 08.02.2021 which was allowed
by the Chief Judicial Magistrate, Kaushambi vide order dated 19.02.2021 and
summoned the accused for trial. Against the said order of summoning dated
19.02.2021, the applicant along with other co-accused persons filed criminal
revision bearing Criminal Revision No. 22 of 2021 which was dismisssed by
the Additional Sessions Judge, Court No. 7, Kaushambi vide order dated
17.08.2022. Against the said order, the applicant along with other co-accused
persons filed Criminal Misc. Application (under Section 482 CrPC) No.
35033 of 2022 before this Court, which was also dismissed by the High Court
vide order dated 27.01.2023 with direction to move discharge application
before the trial court at appropriate stage. The applicant alongwith other co-
accused persons moved discharge application before the Chief Judicial
Magistrate, Kaushambi on 14.02.2023. The said discharge application was
rejected by the Chief Judicial Magistrate vide order dated 25.06.2024. The
aforesaid order dated 25.06.2024 passed by the Chief Judicial Magistarte,
Kaushambi was challenged before this Court by way of filing Criminal Misc.
Application (under Section 482 CrPC) No. 37382 of 2024 which was also
dismissed vide order dated 05.02.2025 by the High Court. After exhausting all
remedies available under law, the applicant filed anticipatory bail application
before the Additional Sessions Judge, Court No. 7, Kaushambi which has
been rejected vide order dated 19.03.2025. Thereafter the applicant has filed

the present anticipatory bail application before this Court.

5. Learned counsel appearing on behalf of the applicant has submitted that
the applicant is innocent person and has not committed any offence as alleged
by the victim. The Investigating Officer has not found any material against
the applicant during the investigation, therefore he has preferred final report
against the applicant. On the protest petition, the court concerned has taken
cognizance and summoned the applicant alongwith other co-accused to face
trial. The statements of independent witnesses examined by the police have

not supported the case of prosecution. There are no sufficient material on
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record to link the present applicant to the offence as alleged. The medical
report is also not supporting the prosecution story. The criminal history of
eight cases of the applicant has been explained in paragraph 27 of the paper
book. There are no injuries found on the person of the prosecutrix. There are
several contradictions in the statement of the prosecutrix under Sections 161
and 164 of the CrPC. It is also submitted that since the applicant has been
alleged for commission of serious offence and therefore the applicant has a
great apprehension to arrest in the instant case. It is submitted that in the
event, the applicant would be arrested and sent to jail in pursuance of the
present false case, the same would amount to infringement of his rights as he
would be compelled to live undignified life, his movement shall also be
restricted and reputation in the society shall also be lowered. There is no
direct, indirect or credible evidence against the applicant so as to implicate
him in the above mentioned case. Prima facie, no case has been made out
against the applicant for offence punishable under Sections 376-D, 323, 506

IPC. He has been falsely implicated due to ulterior motive.

6.  Per contra, learned counsel appearing on behalf of State, who has
accepted notice in advance, vehemently opposed the instant bail application
and submitted that the applicant is charged for offence punisbale under
Sections 376-D, 323, 506 IPC. It has been submitted that this anticipatory bail
application is not maintainable as the same is barred for offence punishable
under Section 376-D. He has referred Section 482 (4) of the B.N.S.S. which
clearly says that “nothing in this section shall apply to any case involving the
arrest of any person on accusation of having committed an offence under
section 65 and sub-section (2) of section 70 of the Bharatiya Nyaya Sanbhita,
2023.” In the instant case also, the woman has been raped by the several
persons with common intention and therefore this Court may not entertain the
said bail application on non-maintainability. On merit of the case, learned
counsel for the State submitted that there are sufficient credible material on

the record to link the applicant directly for offence punishable under Sections
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376-D, 323, 506. It is submitted that this is a case of offence committed by
the applicant against the modesty of woman who was raped by the applicant
alongwith other co-accused persons on several occasions. It is also submitted
that a plain reading of statement of prosecutrix under Section 161 and 164
CrPC there are no material contradictions in the statements of the prosecutrix
and the prosecutrix has supported the prosecution. The applicant is also not
cooperating with the investigation and if the applicant will grant bail, he shall
flee away from justice. His custodial interrogation is required to find out
certain facts and the evidence of the instant case. Learned AGA further
submitted that the applicant is habitual offender and he has previous criminal
history of eight cases and there is a serious threat to the prosecutrix and other
witnesses. Taking into consideration of the aforesaid reasons, learned AGA
has vehemently submitted that the applicant failed to make out any case for

releasing him on bail at the event of arrest.

7. Heard learned counsel for the applicant as well as learned AGA for the

State and perused the contents made in the application and material on record.

8. Since the learned AGA has taken objection on the maintainability of the
instant bail application and submitted that as per new statute i.e. Bhartiya
Nagrik Suraksha Sanhita, 2023 and later on Bharatiya Nyaya Sanhita, 2023
under the gang rape, the anticipatory bail in the case of an offence punishable
under Section 70 of B.N.S. is not maintainable. He has referred the provision

of B.N.S.S. which is quoted below :
“482. Direction for grant of bail to person apprehending arrest.

(1) When any person has reason to believe that he may be arrested on an accusation
of having committed a non-bailable offence, he may apply to the High Court or the
Court of Session for a direction under this section; and that Court may, if it thinks
fit, direct that in the event of such arrest, he shall be released on bail.

(2) When the High Court or the Court of Session makes a direction under sub-
section (1), it may include such conditions in such directions in the light of the facts
of the particular case, as it may think fit, including-
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(i) a condition that the person shall make himself available for interrogation by a
police officer as and when required;

(ii) a condition that the person shall not, directly or indirectly, make any
inducement, threat or promise to any person acquainted with the facts of the case so
as to dissuade him from disclosing such facts to the Court or to any police officer;
(iii) a condition that the person shall not leave India without the previous
permission of the Court;

(iv) such other condition as may be imposed under sub-section (3) of section 480,
as if the bail were granted under that section.

(3) If such person is thereafter arrested without warrant by an officer in charge of a
police station on such accusation, and is prepared either at the time of arrest or at
any time while in the custody of such officer to give bail, he shall be released on
bail; and if a Magistrate taking cognizance of such offence decides that a warrant
should be issued in the first instance against that person, he shall issue a bailable
warrant in conformity with the direction of the Court under sub-section (1).

(4) Nothing in this section shall apply to any case involving the arrest of any person
on accusation of having committed an offence under section 65 and sub-section (2)
of section 70 of the Bharatiya Nyaya Sanhita, 2023.”

9. From perusal of Section 482 (4) of the B.N.S.S,, it is clearly apparent that
the provision of the anticipatory bail shall not be applied for commission of
offence under Section 65 and sub-section (2) of Section 70 of the Bharatiya

Nyaya Sanhita, 2023. Section 70 of the B.N.S. is quoted below.
“70. Gang rape.

(1) Where a woman is raped by one or more persons constituting a group or acting
in furtherance of a common intention, each of those persons shall be deemed to
have committed the offence of rape and shall be punished with rigorous
imprisonment for a term which shall not be less than twenty years, but which may
extend to imprisonment for life which shall mean imprisonment for the remainder
of that person's natural life, and with fine:

Provided that such fine shall be just and reasonable to meet the medical expenses
and rehabilitation of the victim:

Provided further that any fine imposed under this sub-section shall be paid to the
victim.

(2) Where a woman under eighteen years of age is raped by one or more persons
constituting a group or acting in furtherance of a common intention, each of those
persons shall be deemed to have committed the offence of rape and shall be
punished with imprisonment for life, which shall mean imprisonment for the
remainder of that person's natural life, and with fine, or with death:
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Provided that such fine shall be just and reasonable to meet the medical expenses
and rehabilitation of the victim:

Provided further that any fine imposed under this sub-section shall be paid to the
victim.”

10. Taking into consideration of the aforesaid sections, I reached at the
conclusion that the provision of Section 482 of the BNSS will not applicable
if the victim is under 18 years of age. Therefore, in the instant case,
admittedly, the victim is more than 18 years, I do not find any merit in the
argument advanced by learned AGA on maintainability. Now I proceed on

merit of the case.

11. I have perused the statement of the prosecutrix recorded under Section

161 of CrPC which are reproduced hereinunder :

"SI HISAT gRT 161 HiodRoUtodHlo 3T JodfoHo 141/2019 €RT 376D,
323, 506 3MTgoUTo¥To AT HIAYR SUS DI FAT ST H &1 gt 31
et AR T BRI SreT Dl &l & dTefl g1 ¥ 39 32 Hiet 8 H Ug!
foidl 81 § ™Rt afead W off § gl aRM RN off Fager sifeicd FFgR
f&=Teh 04.01.19 BT AT HRIPR HSYR YRS TR AT § =7 DI TRB H W Wi bl
T 37T &1 T I <Y | H oo Wit I9 7Y H R 987 I Ul 4 MSH! 83 & 9 AR
1 T U T A Hifes Y7 PHel MaRiT ATelgR o1 KT 99 30 a9, TET R M
9F $ead Al |eigR o RN JRT [Eie O ganiel Hardt TSEmR o
FRIRI DT 8Nl g3 Hlo IR Fart aRRY iedl SigaR 3RTe A SRR
el HTeIgR AT SRR H UTal Al FHET DT TR Tl iy T ST TR -4l &
31T TR TR *RT & a1 oFY § SAR aR 1 ART ot 1R 1 &l o of T fi
ge) I BT TWE R T FHI R AT & 8 Tof R A1 IR IRT el 3TeHT F
JATDHR T IR Tl et § It gt ot foa Joi gedh! S Uil 3fTeHT =1 g3
gl ot foar 31 gt <R Ul IeH! Fof T R ST g 8N T o F gaE 5
IO 37U BR UgH! § IR A 31U W1g Bl ARI A1 ARl B 91E A YR DT AR
foR AR YR o WR 37T 3IR *RT a1 folg T § S 319+ Foif 9 < W&l §
fohelt & ST H 8 < BT g TBI AT M & 39 G PO 78| dbeAll FModfo BHT
goHoaTo Hift g ToTHaT 0 162060182 IS Ahel I DI Ul FAT PH SRR
gl

- g yfafafy «:»

12. The statement of prosecutrix under Section 164 of the CrPC is also
quoted below :-

“1.05.2019
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ST ST AT SIRIh ¥ TR =8d Ut 5 i 24.04.2019 &1 fhaT &= U foa
T 8 37T § FRIee g Soh AIMHANT Y e H 4R §31 AT H AT Bl
ST IWIh &b GRT 164 SoToHo & HAT HI JAdAIDT B 2g dlo IR
SURRI STRIT HTo =To { AT SR T BT AAIDB [T ST T&T & SdAIdh
I 164 SoNoHo UiEAT EMT Uil 31t (ARl |egR o1 aRRI SIS
DI = 3T URT 164 SoHoHo & B H IR & &b D 04.01.2019 BT I8
TP BT HHYR H SaT - T off qaT o W I I & 8 a9 T o T
IHDb G DT RIS S JATCT JAT & 3T I8 IJHP 37l H 93 T 37T H 04 AN
RS, TR, TTeAd RIS ST SHD T & A J &1 3 fh ERATe!, Teld XN
& o FIGT IRTE ¥ AIS IX UTIel IFT & O of T I el [ &R 1 9l g &l
al 3RTer A Pal b forelt & e & R 9ot & foR aifde, Retem, e, @
el D 12T FAFSl Bl ol R ARG 5 of ST Urdl SIfhdl 5 SHP A1l JI_T
IR 9 IR fha R ar ural S I8 Biea 91T T I8 & T 05 91 I8
3T BR T

g gfdfelfd ”
13. After perusing the case diary as well as the statements recorded under
Sections 161 and 164 CrPC, it is clearly established that the prosecutrix has
been subjected to be raped by four persons i.e. Sahid, Noore Alam, Hariyale
(present applicant), and Siddiqui. The Hon’ble Supreme Court in several
judgments has clearly upheld that the anticipatory bail should not be granted
by the court in heinous crime and particularly the crime against the woman. In
the instant case, the prosecutrix has been raped by four persons not one but
several times. Taking into consideration of the credible material on record to
direct connect the applicant herein for commission of offence as alleged and
the nature of offence committed by the applicant and the fact that the
applicant is habitual offender and there is a serious threat to the prosecutrix
and other witnesses, I do not find any cogent reasons to allow the instant bail
application and accordingly, the present anticipatory bail application is

dismissed.

Order Date :- 28.4.2025
Pratima

(Chandra Dhari Singh,J.)

Digitally signed by :-
PRATIMA AGRAHARI
High Court of Judicature at Allahabad
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