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Case :- MATTERS UNDER ARTICLE 227 No. - 6516 of 2021

Petitioner :- State Of U.P. And 2 Others
Respondent :- Smt Kalawati Singh And Another
Counsel for Petitioner :- Prem Prakash Chaudhary

Counsel for Respondent :- Kamlesh Kumar,Rajesh Nath Tripathi

Hon'ble Manish Kumar Nigam,J.

1. Heard learned Standing Counsel for the petitioners and Sri Kamlesh
Kumar and Sri Rajesh Nath Tripathi, learned counsel appearing for the

respondent.

2. This petition has been filed challenging the order dated 23.11.2019
passed by the District Judge, Deoria in Civil Appeal No. 52 of 2017 (Smt.
Kalawati Singh Vs. State of U.P. and others).

3. Brief facts of the case giving rise to the present petition are that
Original Suit No. 11 of 1999 (Smt. Kalawati Singh Vs. State of U.P. and
others) was instituted by the plaintiff-respondent for the relief of
mandatory injunction restraining the defendants not to give effect to the
agreement executed till 1999 on the basis of tender issued for 1999-2000
and defendants may further be restrained from creating hindrance in
transportation of goods in terms of agreement between the plaintiff and
the defendants till 1999. It was also prayed that a decree be issued for
payment of Rs. 6,49,687/- for work of transportation already executed by
the plaintiff-respondent in pursuance to agreement executed in her favour.
Other reliefs were also claimed. The petitioners contested the suit by

filing written statement and denied the plaint averments. On the basis of
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the pleadings of the parties, total 11 issues were framed by the trial court.
Issue nos. 10 and 11 which are relevant for the present case were whether
on the basis of averments made in the plaint, plaintiff is entitled for
payment of Rs. 6,49,687/- from the defendants. Issue Nos. 10 and 11 are

quoted as under:-

"10- T AU H ARAMT GRT-1-9 | HiAq foret HideT/argey
famT gRT arfesft & et o fohar T & 3R Pis ghrT gAY gt
DI, UTH 8IFT 82 IS & aF J97a?

11-97 9195 H T T BRI & YR W arfe, Hfdarcimr I
70-6,49,687 / ©0 UM &t 3rfgaIRof g 2"

The suit instituted by the plaintiff-respondent was dismissed by the trial
court i.e. Civil Judge (Senior Division) Court No. 18 Deoria vide
judgment and decree dated 18.11.2017. The issue Nos. 10 and 11 as
mentioned above were decided against the plaintiff on the ground that in
paragraph No. 7 A of the plaint, plaintiff has stated only that payment has
not been made to the plaintiff by the department for the work done, but
plaintiff has not pleaded details of amount to be paid to the plaintiff and it
has also not been specifically pleaded by the plaintiff that from which date
to which date, she has not received payment for the transportation work
done under the agreement. It was contended by the plaintiff before the
trial court that D.W. 1 in his statement has admitted that no payment has
been made regarding paper No. 130 Ga to the plaintiff from which it is
apparent that payment has not been made to the plaintiff for transportation
work already done by the plaintiff. Against the judgment and decree
dated 18.11.2017 passed by the trial court, plaintiff-respondent filed Civil
Appeal No. 52 of 2017 (Smt. Kalawati Vs. State of U.P. and others)
before District Judge, Deoria. During the pendency of the aforesaid
appeal, an application for amendment was moved by the plaintiff-
respondent for amending paragraph No. 7A of the plaint. The amendment

sought by the plaintiff is quoted as under:-
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"1, I8 b g W HI gRT 7 37 &b JIH 99 § IR "TAR" B 91
e “1998-1999 "

"l o | ATl SRT getls Bl Figed 18 i oTfe BHYR |
SR faATe 28.11.1998 | 09.12.1998 T &l galls
Jo 5,85,900/- g Musl § IeRMT M:geed g W1 TR &1
goTs B oAl 18.12.1998 ¥ 19.12.98 &1 gk faa Jo
63,787 = 50 &1 YA IS I 8l [HaT T § TAT TRE-AB
I &9 arfet dY U-h-UdRUT FaTed fHar ST &1 81 SFIae d_e
&1 =fAH MY UIRT T T ST g =IRT TRI 81 "

At this stage, it would be relevant to quote paragraph No. 7A of the plaint,

which is as under:-

“7- g8 1% e ufdardhmor s_1e sefradt o & i w= Ffder oaf
& fau Aker Afder 1999-2000 d@ W@l T MR @&
fepaT=aa= 3 df arfet &t o &f sFft 3R arfeet @t fo
T enfiee & oal @1 SEed &R S fAga: ~arRifid 8§
IR T ufd-arhTor @7 arfesT @1 a1 6y W wimve/Mfder &t
GRS BRI U FIART T AT R Bl AfADBR & 81 T5- I8 Pl
SR gebeHT Jarfae Ffder/Hfder srdy 89 arfadt g7 & =it
gs 1998-1999 &R Sl ARAR BRI & IqH FH-ad I
TEl PR I8 & AR TGP 89 alfer! ol faHT foeft BROT & &
I RIM IR R & o aifet it anfde fRfa ot @R &
Rt € 3R AN BRI A=A § f Bi3ATE 8 T g O IR
gfa off & IR UfGaETT Safh T TRIOFT & BRUT H HThl & B
SOUIN R §Y YA T8l PR W & Sl a9 & S Fevf |
3T &Y ART SaTH 21"

The amendment application filed by the plaintiff-respondent was opposed
by the defendant-petitioners by filing objections on 01.02.2019. The
appellate court i.e. District Judge, Deoria vide judgment and order dated

23.11.2019 (impugned in present petition) allowed the amendment
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application filed by the plaintiff-respondent on payment of cost of Rs.

500/-. Hence the present petition.

4. Learned Standing Counsel submitted that the suit was filed in the
year 1999 and the amendment has been sought in the plaint on 09.02.2018
and in view of proviso added to Rule 17 of Order 6 C.P.C., no application
for amendment shall be allowed after the trial has commenced unless, the
court comes to the conclusion that in spite of due diligence, the party
could not have raised the matter before the commencement of trial.
Learned Standing Counsel further submitted that in this case, the
amendment has been sought at the appellate stage after the dismissal of
the suit. The amendment as such cannot be allowed, which is highly
belated without their being any explanation for the reason as to why the
amendment was not sought earlier and further by the amendment, the
plaintiff-respondent has tried to fill up the lacuna in his pleadings at a

very late stage.

5.  Per contra, learned counsel appearing for the respondent submitted
that amendment in the pleadings can be allowed at any stage of the suit
even at the stage of first appeal or second appeal. It has been further
contended that it is the consistent view of both the High Court as well as
Hon’ble Supreme Court that court should be extremely liberal in allowing
the amendment. It has also been submitted that since suit was instituted in
the year 1999, prior to amendment in Rule 17 of Order 6 of C.P.C. in the
year 2002, the proviso added by the amendment will not apply to the

proceedings which were filed prior to amendment.

6.  Before considering the rival submissions of the parties, it would be
appropriate to look into the amended Rule 17 of Order 6 C.P.C, which is
quoted as under:-

“[17. Amendment of pleadings.—The Court may at any stage of

the proceedings allow either party to alter or amend his pleading
in such manner and on such terms as may be just, and all such
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amendments shall be made as may be necessary for the purpose of
determining the real questions in controversy between the parties:

Provided that no application for amendment shall be allowed
dfter the trial has commenced, unless the Court comes to the
conclusion that in spite of due diligence, the party could not have
raised the matter before the commencement of trial.]”

7. This amended Rule 17 has been substituted by Act 2022 of 2002
w.e.f. 01.07.2002.

8. Supreme Court in case of State Bank of Hyderabad Vs. Town
Municipal Council reported in (2007) 1 SCC 765 held that in suits
instituted prior to the amendment made in Rule 17 of Order 6 of C.P.C. by
the Amending Act 2002 will not apply in view of Section 16(2)(b) of the
Amending Act of 2002. In this regard, paragraph Nos. 4, 5, 6, 7 and 8 of
judgment in case of State Bank of Hyderabad Vs. Town Municipal

Council (supra) is quoted as under:-

"4. The short question which arises for consideration is as to
whether the proviso appended to Order VI, Rule 17 of the Code is
applicable in the instant case.

5. Order VI, Rule 17 of the Code reads, thus:

"The Court may at any stage of the proceedings allow either
party to alter or amend his pleadings in such manner and on such
terms as may be just, and all such amendments shall be made as
may be necessary for the purpose of determining the real
questions in controversy between the parties."

6. The Proviso appended thereto was added by the Code of Civil
Procedure (Amendment) Act, 2002 which came into force with
effect from 1.07.2002. It reads as under:

"Provided that no application for amendment shall be allowed
dfter the trial has commenced, unless the Court comes to the
conclusion that in spite of due diligence, the party could not have
raised the matter before the commencement of trial."”

7. Section 16(2) of the Amending Act of 2002 reads as under:

"16(2) Notwithstanding that the provisions of this Act have come
into force or repeal under sub- section (1) has taken effect, and
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without prejudice to the generality of the provisions of section 6 of
the General Clauses Act, 1897

(b) the provisions of rules 5, 15, 17 and 18 of Order VI of the First
Schedule as omitted or, as the case may be, inserted or substituted
by section 16 of the Code of Civil Procedure (Amendment) Act,
1999 and by section 7 of this Act shall not apply to in respect of
any pleading filed before the commencement of Section 16 of the
Code of Civil Procedure (Amendment) Act, 1999 and Section 7 of
this Act;"

8. In view of the said provision there cannot be any doubt
whatsoever that the suit having been filed in the year 1998,
proviso to Order VI, Rule 17 of the Code shall not apply."

9. So far as contention of learned counsel for the petitioner that the
application for amendment being belated, same should not have been
entertained and allowed. From the perusal of the paragraph No. 7A (as
quoted above) and the amendment sought by the plaintiff-respondent in
the plaint (as quoted above), it is apparent that the plaintiff-respondent has
pleaded that payments for the transportation work done during the
subsistence of the contract was not made by the department to the
plaintiff. By the amendment plaintiff-respondent has given only the
details of such pending payments as given in paragraph which were
sought to be added by the aforesaid amendment. Nothing new has been

tried to be introduced by the plaintiff-respondent.

10. It is one thing to say that application for amendment suffers from
delay or laches but it is another thing to say that thereby the defendants
were prejudiced. No prejudice has been caused to the petitioners as
pleading was there for non-payment of transportation work done under the
agreement by the plaintiff, only the details of such work was added by the
said amendment. In my view, the same was necessary for doing complete

justice between the parties.

11.  Supreme Court in case of Baldev Singh and others Vs. Manohar

Singh and others reported in (2006) 64 ALR 895 has held that court
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should be extremely liberal in allowing the amendment. Paragraph No. 8
of Baldev Singh and others Vs. Manohar Singh and others (supra) is

quoted as under:-

“8. It is well settled by various decisions of this Court as well as
the High Courts in India that Courts should be extremely liberal
in granting the prayer for amendment of pleadings unless serious
injustice or irreparable loss is caused to the other side. In this
connection, reference can be made to a decision of the Privy
Council in Ma Shwe Mya v. Maung Mo Hnaung (AIR 1922 Privy
Council 249) in which the Privy Council observed:

"All rules of courts are nothing but provisions intended to secure
the proper administration of justice and it is, therefore, essential
that they should be made to serve and be subordinate to that
purpose, so that full powers of amendment must be enjoyed and
should always be liberally exercised, but nonetheless no power
has yet been given to enable one distinct cause of action to be
substituted for another, nor to change by means of amendment,
the subject-matter of the suit."

12. It has also been held by Supreme Court in case of North Eastern
Railway Administration, Gorakhpur Vs. Bhagwan Das reported in
(2009) 74 ALR 370 that the amendment in a pleading can be allowed at
any stage of proceedings. Paragraph No. 15 of North Eastern Railway

Administration, Gorakhpur Vs. Bhagwan Das (supra) is quoted as under:-

“15. Insofar as the principles which govern the question of
granting or disallowing amendments under Order 6 Rule 17
C.P.C. (as it stood at the relevant time) are concerned, these are
also well settled. Order 6 Rule 17 C.P.C. postulates amendment of
pleadings at any stage of the proceedings. In Pirgonda Hongonda
Patil Vs. Kalgonda Shidgonda Patil & Ors. AIR 1957 Supreme
Court 363 which still holds the field, it was held that all
amendments ought to be allowed which satisfy the two conditions:
(a) of not working injustice to the other side, and (b) of being
necessary for the purpose of determining the real questions in
controversy between the parties. Amendments should be refused
only where the other party cannot be placed in the same position
as if the pleading had been originally correct, but the amendment
would cause him an injury which could not be compensated in
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costs. (Also see: Gajanan Jaikishan Joshi Vs. Prabhakar
Mohanlal Kalwar, 1990 (1) RCR (Rent) 229: 1990 (1) RRR 222:
1990 Civ.C.C. 277 (SC) )”

13. In case of Ragu Thilak D. John Vs. S.Rayappan & Others
reported in 2001 (2) SCC 472, the Supreme Court has held that where the
limitation as a defence has been taken against the amendment, the
amendment can be allowed subject to decision on question of limitation.
Paragraph Nos. 5 and 6 of Ragu Thilak D. John Vs. S.Rayappan & Others

(supra) is quoted as under:-

“5. After referring to the judgments in Charan Das v. Amir Khan
[AIR 1921 PC 50], L.J. Leach & Co. Ltd. & Anr. v. Jardine
Skinner & Company [1957 SCR 438], Smt.Ganga Bai v. Vijay
Kumar & Ors. [1974 (2) SCC 393], M/s.Ganesh Trading Co. v.
Moji Ram [1978 (2) SCC 91] and various other authorities, this
Court in B.K.N. Pillai v. PPillai & Anr. [JT 1999 (10) SC 61]
held:

"3. The purpose and object of Order 6 Rule 17 CPC is to allow
either party to alter or amend his pleadings in such manner and
on such terms as may be just. The power to allow the amendment
is wide and can be exercised at any stage of the proceedings in the
interests of justice on the basis of guidelines laid down by various
High Courts and this Court. It is true that the amendment cannot
be claimed as a matter of right and under all circumstances. But it
is equally true that the courts while deciding such prayers should
not adopt hypertechnical approach. Liberal approach should be
the general rule particularly in cases where the other side can be
compensated with the costs. Technicalities of law should not be
permitted to hamper the courts in the administration of justice
between the parties. Amendments are allowed in the pleadings to
avoid uncalled for multiplicity of litigation.

6. If the aforesaid test is applied in the instant case, the
amendment sought could not be declined. The dominant purpose
of allowing the amendment is to minimise the litigation. The plea
that the relief sought by way of amendment was barred by time is
arguable in the circumstances of the case, as is evident from the
perusal of averments made in paras 8(a) to 8(f) of the plaint
which were sought to be incorporated by way of amendment. We
feel that in the circumstances of the case the plea of limitation
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being disputed could be made a subject matter of the issue after
allowing the amendment prayed for.”

In Rajesh Kumar Aggarwal & Ors vs K.K. Modi reported in

2006 (4) SCC 385, the Supreme Court has held the Court should allow

the amendment that may be necessary for determining the real

controversy to avoid the multiplicity of proceedings. Paragraph Nos. 15,

16 and 18 of Rajesh Kumar Aggarwal & Ors vs K.K. Modi (supra) is

quoted as under:-

15.

in allowing the amendment application filed by the plaintiff-respondent.

“15. The object of the rule is that Courts should try the merits of
the case that come before them and should, consequently, allow
all amendments that may be necessary for determining the real
question in controversy between the parties provided it does not
cause injustice or prejudice to the other side.

16. Order VI Rule 17 consist of two parts whereas the first part is
discretionary (may) and leaves it to the Court to order amendment
of pleading. The second part is imperative (shall) and enjoins the
Court to allow all amendments which are necessary for the
purpose of determining the real question in controversy between
the parties.

18. As discussed above, the real controversy test is the basic or
cardinal test and it is the primary duty of the Court to decide
whether such an amendment is necessary to decide the real
dispute between the parties. If it is, the amendment will be
allowed; if it is not, the amendment will be refused. On the
contrary, the learned Judges of the High Court without deciding
whether such an amendment is necessary has expressed certain
opinion and entered into a discussion on merits of the amendment.
In cases like this, the Court should also take notice of subsequent
events in order to shorten the litigation, to preserve and safequard
rights of both parties and to sub-serve the ends of justice. It is
settled by catena of decisions of this Court that the rule of
amendment is essentially a rule of justice, equity and good
conscience and the power of amendment should be exercised in
the larger interest of doing full and complete justice to the parties
before the Court.”

In my view, no illegality has been committed by the appellate court
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While deciding the amendment application, the court below has recorded
a finding that the plaintiff-applicant has satisfactorily explained the delay
in filing amendment application. By the proposed amendment nature of
suit has not changed. Plaintiff-applicant has not withdrawn any admission
by the proposed amendment nor has prayed for any new relief.
Explanation sought to be added by the proposed amendment is necessary
for deciding the real controversy between the parties. Finding recorded by

the court below is quoted as under:-

N g arfeH/erdienfe i GRT ae w § Y o1 % Hanes @
[Jere ¥ TRgd e Bl HdlvoHd S8Ry a1 S gar gl
T FeNed & aig dI Ufd uiNafda =& skt 8, aredt /
3rdterfe foheft TeRIRh @ amog 78! of W& & 3R 7 & foedft
T AN DT JraT D =i it/ it gRT Jtue areus
H S TOEIaR0 eleE & ATedH § AT ST W@ 8 98 USDRI &
dig IS aRdde fqarg & godt = & fou smasas
U7 S g1"

16. Learned counsel for the petitioner could not point out any
perversity or illegality in the findings recorded by the court below except

for grounds of objections raised above.

17.  Accordingly, the writ petition lacks merit and is dismissed. Interim

order, if any, is discharged.

Order Date: 17.07.2025
Nitika Sri.

(Manish Kumar Nigam,J.)

Digitally signed by :-
NITIKA SRIVASTAVA
High Court of Judicature at Allahabad
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