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(1). Heard Shri V.P. Srivastava, learned Senior Counsel assisted by
Shri Santosh Kumar Rai and Shri L.M. Singh, learned counsel for the
appellants and Shri Praveen Kumar Singh, learned counsel for the
informant as well as Shri Ghanshyam Kumar, learned A.G.A.-I for

the State of U.P. Perused the record of the case.

(2). Since all the three appeals were admitted on 20.2.2020 and the
lower court record is available. Learned counsel for contesting

parties are ready and willing to argue the case finally on the merit of



the case. They have furnished the summary of the case, moot issues
to be raised during arguments and have also supplied the citations on
which they want to rely upon. Thus, the Court has got no option or
even objection to decide all the three appeals finally with the help
and aid of respective counsels for the parties as well as learned

counsel for the State.

(3). After the arguments and the judgment was reserved, the Court
has lay its hand over a very valuable quotation which gives an insight
about the issue involve and plays a pivotal role in deciding these

appeals. It reads thus :-

“Justice has nothing to do with what goes in the courtroom;
Justice is what comes out of a courtroom.”

By Clarence Darrow

Aforementioned lines would act as beacon light for us while
deciding aforementioned appeals. Elaborating these golden lines, it is
evident that courtroom proceeding is an arena whereby two legal
opponents representing their respective clients, muster their legal
acumen to impress upon the Judge. But it is the Judge and his verdict
on the issue and his endeavour to search out the truth by using his

robust legal sense, come out his final verdict on the issue.

Thus, from aforesaid, it i1s established that answer of the
aforesaid gobbet is the litmus test for any judgment and deciding the

‘1ssue’ between the parties.

INTRODUCTORY :-

(4). The learned Special Judge (SC/ST Act), Varanasi vide
judgment and order dated 15/16.7.2019 while deciding S.S.T. No.212
of 1999 (State vs. (i) Radhey Shyam Lal s/o Ghorahu Srivastava, (ii)
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Pratap s/o Ram Awadh (ii1) Jagannath s/o Ram Awadh and (iv)
Rajesh Kumar @ Pappu @ Gandhi s/o Mohan Srivastava), who were
convicted for offence u/s 302/34, 201 of I.P.C. and Section 3(2)(5) of
SC/ST Act and were sentenced for life imprisonment and a fine of
Rs.50,000/- for the offence u/s 201 I.P.C. for seven years rigorous
imprisonment and a fine of Rs.20,000/- and u/s 3(2)(5) SC/ST Act
for life sentence and a fine of Rs.50,000/- were awarded and in the
case of default in paying the fine amount the additional duration of
simple imprisonment were also awarded. All the sentences would run

concurrently.

(5). Aggrieved by the aforesaid judgment and order of sentence
Rajesh Kumar @ Pappu has filed Criminal Appeal No.4982 of 2021,
Radhey Shyam Lal has filed Criminal Appeal No.5346 of 2019 and
Pratap and Jagannath have filed Criminal Appeal No.5347 of 2019.
For the sake of brevity and convenience, all the three appeals are

being jointly decided by a common judgment.

(6). After having the marathon arguments advanced by the counsels
for the rival parties, it is imperative to give a bird’s eye view to the
prosecution story as mentioned in the F.I.LR. and other undisputed

facts.

(7) FACTUAL MATRIX :

(I) Shri Shyam Narayan Ram on 22.4.1998 around 5.30 in the
morning have succeeded in lodging the F.I.R. for the incident said to
have been taken place on 21/22.4.1998 itself around 01.00 in the
night, under Sections 302/34 and Section 3(2)(5) of SC/ST Act
against (1) Radhey Shyam Lal, (i1) Pratap Kumbhar, (iii) Pappu @
Gandhi and (1v) Jagannath for the alleged killing of his parent Mohan
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Ram and Smt. Bodha Devi. The distance between the place of

occurrence and the police station is hardly six kilometres.

(I1) The First Informant is permanent resident of Police
Station Dhanapur, Chandauli. The parent of the informant Mohan
Ram and Bodha Devi (parent of informant) used to sleep in the shade

of a pumping set belonging to one Kamla Singh.

On the fateful day, both of them went to the agriculture field,
near the pumping set. From the FIR itself, it is admitted that there
was some dispute regarding the landed property between the rival
groups 1i.e. deceased and appellants. In addition to this, about two
days back Pratap Kumhar was taking out some nut and bolts from the
trolley belonging to Panna Lal, and when objected by Panna Lal,
then Pratap Kumbhar started hurling filthy abuses and have extended
threats. On this score, the named accused persons (i) Radhey Shyam
Lal, (i1) Pratap Kumhar,(ii1) Jagannath and (iv) Pappu @ Gandhi
came on the place of incident around 01.00 in the pitch dark of night
and they jointly have committed the offence by giving a gun shot
injury to his parent Mohan Ram and Bodha Devi (the deceased
persons). After hearing the noise of gun shot, the Informant; Ram
Dular (PW-2) and Dashmi who were also harvesting the agriculture
crop of Kamla Singh at nearby place from pumping station, have
seen/heard the incident in the moonlight and also when they came to

the tubewell in the light of the bulb having sufficient lights, have

seen that Radhey Shyam Lal was carrying a gun, Pratap Kumhar was

having a country made pistol (Katta) and Jagannath and Pappu were

dragging the informant’s parent Mohan Ram and Bodha Devi and

thereafter thrown their body into the Well. The informant and others

got horrified as the assailants were carrying guns with them. They
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hide themselves and only after the resile of the assailants, informant
came on the spot and have seen the parent inside the Well. They have
raised the alarm and the co-villagers came on the spot. They were
scared, resultantly they could not inform the police in the night itself.
They came to police station early in the morning at 5.30 of 22.4.1998
to lodge the FIR.

(8). From the aforesaid factual matrix as culled out from F.I.R., it is
clear that it was the pitch dark, around midnight when the parent of
the informant were murdered by the name accused persons by using
their firearms. The informant and other witnesses have seen that
assailants were dragging the corpus of Moham Ram and Bodha Devi
to the Well and they have thrown their body into the Well. Previous
animosity on account of some landed property and an incident two
days prior are the trigger points for alleged offencive by the

appellants against the parent of the first informant.

(9). After lodging of FIR, (1) on 22.4.1998 the police has recovered
a blood soaked °‘Sitarami’ (scarf), allegedly belongs to appellant
Pratap, from the place of occurrence. A ‘Fard’ of alleged blood
soaked Gamchha/Sitarami/scarf belonging to Pratap was prepared by
the police (Exb-5). (i) on 22.4.1998 at 10.30 p.m. the police has
recovered a SBBL licensee gun belonging to Radhey Shyam. The
police has recovered SBBL licensee gun and one empty cartridge of
12 bore. The barrel of the gun was smelling ‘gun powder’, which
was marked as (Exb.-6). (iii) On the same day, during investigation,
the police after approaching the place of incident under the shade of
pumping set, the police has recovered the three empty cartridges of
12 bore, one live cartridge of 12 bore of KF Special brand, dot, tikli

and pallets were also recovered and a fard of which was prepared and
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exhibited as (Exb.-7). (iv) During investigation the police has also
recovered blood soaked earth and plain soil from the place of
occurrence (Exb.Ka-8), suggestive of the fact that incident took place
under the shade. All these exercises/recoveries were done by the

police on 22.4.1998 during investigation.

(10). In addition to this, after lodging of the FIR, an inquest
proceeding was initiated of Bodha Devi and Mohan Ram (@ Fazihat.
The proceeding of inquest of Bodha Devi was started on 8.05 a.m. on
22.4.1998 and concluded at 9.45 a.m., whereas the inquest of Mohan
Ram (@ Fazihat was started at 06.45 a.m. on the same day and ended
at 08.00 a.m.

We have perused the contents of the inquest reports as well as
contents of F.LLR., the information was given to the police that the

deceased were murdered by giving a gun shot injury ‘(goli mar kar

hatva kar di gayi hai).

In addition to this, one of the startling feature of this inquest
report was that after taking out the dead body from the Well, the dead
bodies of the deceased persons were absolutely ‘naked’, except the
lady Bodha Devi was covering her breasts by the blouse. Not a single
clothe was over their persons. In the inquest report all the Panch have
observed that none of the deceased persons have sustained any gun
shot injury over their persons. After conclusion of the inquest, dead
body of Bodha Devi was handed over to constables on 22.4.1998 at
9.45 a.m., whereas the dead body of Mohan Ram was handed over
on 22.4.1998 at 08.00 a.m. to same set of constables for further
formalities of postmortem. Both these inquest reports were marked

as Exb.Ka-9 and Exb. Ka-10 on 28.4.2005.
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(11). Autopsy report of Bodha Devi is of 24.4.1998, though her dead
body was handed over to the constables to carry out her postmortem
on 22.4.1998 at 09.45 a.m. It is interesting to mention that the
postmortem report of Mohan Ram (@ Fazihat too, 1s of 23/24.4.1998
by the Medical Officer, SSPG Hospital, Varanasi. It is worthwhile to
mention here, that from Chandauli Police Station to SSPG Hospital,
Varanasi is barely 76 kms far. This unwarranted delay in bringing the
dead body to the SSPG Hospital, Varanasi goes to the core of the
prosecution case and remain unexplained by the prosecutor. No
probable justification coming forward for this serious lapse in the
prosecution case, which was unfortunately ignored by the learned

trial Judge in his impugned judgment.

(12). The postmortem report of the deceased Bodha Devi dated
22/24.4.1998 at 2.30 p.m. indicates that she has sustained 7 injuries

over her person, but none of the injuries were caused by any firearm.

As per opinion of the doctor, the cause of death is serious damage in
the spinal cord and fracture over the vertebras. Similarly, the autopsy

report of Mohan Ram (@ Fazihat dated 24.4.1998 indicates that he

has sustained 16 injuries over his person, but none of them are

caused by the firearm and cause of death is the same i.e. serious

damage in the spinal cord causing his death. At this juncture, the

prosecution has to bridge, the alleged recovery of blood soaked scarf
of Pratap from the place of occurrence, blood soaked earth from the
shade of pumping set where they used to sleep, empty and live
cartridges, tickli, pallets, suggesting that two persons have died by
gun shot. But the postmortem report totally belies the prosecution
story that the alleged named accused persons gave gun shot to the
deceased persons under the shed of pumping set and thereafter

dragged their cadavers to the ‘Well’ and thrown them into it.
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(13). Yet another aspect of the issue which deserve attention of the
Court is that though the postmortem of Mohan Ram (@ Fazihat was
initiated on 23.4.1998 itself, but there was serious dispute regarding
the fact that there 1s no firearm injury found over his person and on
this 1ssue a dispute arose, as such, the C.M.O., Varanasi postponed
the postmortem and on 24.4.1998 the S.O., Dhanapur was called for
and the postmortem was concluded on 24.4.1998 at 2.00 p.m.

(14). During investigation, the police has concluded all the
necessary formalities viz, sending the recovered cartridges to the FSL
for its examination, preparing the site plan, sending the alleged
Sitarami/Angauchha to the FSL and concluding the investigation
have submitted its report u/s 173(2) Cr.P.C. against all the named
accused persons namely; (i) Radhey Shyam Lal, (ii) Pratap, (iii)
Jagannnath and (iv) Rajesh Kumar @ Pappu @ Gandhi u/s 302, 201
[.P.C. and 3(2)(5) of SC/ST Act and on 30.6.1998 the cognizance of

the offence was taken by the concerned Magistrate.

(15). Being a cognizable offence, the case was remitted to the court
of Sessions on 18.02.1999, and thereafter, the learned Session Judge,
after framing the charge and explaining to accused persons, have
framed the charge u/s 302/34, 201 [.P.C. and Section 3(2)(5) of
SC/ST Act and the accused persons declined to admit their guilt and

have insisted to be tried.

(16). The prosecution has produced the following documents to

establish their case. Surprisingly, the counsel for the defence without

calling their respective authors, have abruptly and blindly admitted

the genuineness of those documents as a result thereof the learned

trial Judge by one stroke of pen on one and same day have exhibited

the following documents:-
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(1) Tehrir Report (Exb Ka-1), (i1)) Chik FIR (Exb Ka-2), (ii1)) GD
Entry (Exb Ka-3), (iv) Site plan (Exb Ka-4), (v) Fard recovery of
blood soaked Sitarami/scarf (Exb Ka-5), (vi) Fard recovery of the
gun (Exb Ka-6), (vil) Fard empty -cartridges/miss cartridge/live
cartridge (Exb Ka-7), (viii) blood stained earth and plain soil (Exb
Ka-8), (ix) Panchnama/inquest report (Exb Ka-9 and Ka-10), (x)
police form 13 (Exb Ka-11 and Ka-12), (xi) Photonash (Exb Ka-13
and Ka-14), (xi1) report by SHO, PS. Lanka (Exb Ka-15), (xiii)
report by Dhanapur police station (Exb Ka-16), (xiv) Chemical
examination report (Exb Ka-19), (xv) postmortem reports (Exb Ka-
21 & 22), (xvi) charge sheet (Exb Ka-23), (xvii) FSL reports (Exb
Ka-24 & 25). These are the documentary evidences which were
placed by the prosecution to establish their case. In addition to this
the oral testimony of P.W.-1 Shyam Narayan Ram and P.W.-2 Ram

Dular (witnesses of fact) were examined.

(17). Shri V.P. Srivastava, learned Senior counsel has urged that
this is the most startling feature of the entire prosecution is that
an extraordinary strange and suicidal attempt was made by the
counsel for the defence that without bringing the respective
authors of the aforesaid documents and cross-examining them,
the counsel for the defence abruptly and strangely have accepted
the genuineness of the aforesaid documents. This indeed was a
Judicial Harakiri by the defence counsel, who for the reasons
best known to him, without calling these witnesses have accepted
the genuineness, and accordingly, the learned Trial Judge in a
most mechanical fashion exhibited all the documents as an

admitted one.
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Not only this, defence counsel has never produced any
defenct witness to establish the innocence of the appellants. In
addition to it, scholars have embraced by their experience that-

multa exercitatione facilius quam regulis percipies: (A seasoned

law practitioner perceive many things more easily by experience
than by rules). Because knowing rules is one thing, but knowing

how they are enforced and how they apply to a specific case is

quite another.

(18). At this juncture, the Court has laid his hands to a famous

quotation of Harry Browne :
“A fair trial is one in which the rules of evidence are
honored, the accused has competent counsel, and the judge

enforces the proper court room procedures- a trial in which
every assumption can be challenged.”

There is also proverb in this regard that " Non in legendo

sed in _intelligendo leges consistent” which make us understand

that laws depend not on being read but on being understood.

(19). Shri V.P. Srivastava, learned counsel for the appellants have
submitted that on 12.01.2000 the two affidavits carrying the thumb
impression/signature of Shyam Narayan Ram and Ram Dular s/o
Buddhu Harijan, were filed in the court of Special Judge, SC/ST Act,
Varanasi. Shyam Narayan Ram, the informant, in his affidavit dated

12.01.2000 states as under :

“THE— T TIT ofo7 U, &1 v, &l greruret

G QNI GeegT 212 T 99
9TTe GF 97 TN GF 25 Y YT ¥qo HlgT I%h Biued &
ardt FRIGY &TT-4TgY ST9G gl J8cih [A=Tlcifad §a1
P 8-
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1. J8 13 erqeienaf 8Tt §477 I & 13 JHeaT 5 a8 aral & F6d
fOaT @ F1aT BT TSR 1357 T & AT & HTRATIAR T8 ~ITTeTT
BIISIY &1 V8T &/
2. T8 & a7 21.04.98/22.04.98 & 9Tl Mg @& &d d Ig
I V8T o RId 4 PN 1 §o1 BIIX §3IT &7 8 IR Gehv BTl g
& GG GY SIITI 81 G¥ 85 Ta] Qe 1a ST 0T T
e, gog 3% e, T, SFRATe Sl §9R Td & & qie &1 T 7
PRI T o1 7T [T B @I TRIT 8T/ THo3go3IKo &l a7
o &S 7 1347 UF ST8T BET 3FIST 491 1T 132071 o7 &5 &I VI
o GfEQT | G I o I HHT JET STERT T
3. J8 & qeral 98 §9TT BT & 18 aRaq H Gleld 7 96
PIS §IT7 781 1517 &1

T8 &5 qeiend] J8cT ST PRl & 1 8 5l e EAHATI]
< V8T & g8 W9 Wal &/

fFo37o 97T TR
TI9T
H Ile] 8T G Pl § 1 8B 817 ST 1
TT 4 G TT T Tl & IS 917 395 377G 781 & 37 7 1Byt 75 &)
SN THRIE F1aT] Haas] JIRTur] |
f@1p: 12.01.2000 e Pt

fFo37o 9 TN

Ram Dular, in his affidavit dated 12.01.2000 states as under :

“THE— TITT F9IT o7 U, 1. 0. &l geror]
gpeHr Jo 212 T 99
TNBN §TTH VeI aifo
T g7
919 G 17 GoTN A g EROTT 1G] HRTGR =T~ ¢TGN foretr-
Fcict! §8TP [HEAIAfET FIIT PHeaT 8:—

1. I8 [ 99 bl §8e1% 917 BNl & [ I8 GpeHT &1 H
SIS & T TaTE 7o 2 &

2. J8 [ quY wal §8rh §IF dNdl & [ [

22.04.98/21.04.98 o @I T @I g8 &R Y% HIAT §3AT I/ T
YN AT g9t Tiq H 87T §37T, HIR GADR HHAT g P GIegT He 47
&9 T 1 1T &1 q 15T bl 197 Y H ol 87 @ 4 Hers T8
Px T& o 7 &1 AN Gl ST ARV o] §9 131 Bl A TR §Y
I7 §5 & §cl & 379aT IS H el G & 7 & &7 Gletwy & AT

11 of 37



F17 137 & 7 &1 glety 8599 P© GO &1 ~IRIIGHT FRT G [AerT
o 7ol 8T1SI% 3qTerd 5377 &

3. I8 1 9 @l J8eTh §I BRI & 135 G771 & 1957 4 I8 P&
JGT TE1 & Ficdh Gl Bl T H 3.30 9T & PIT T SIHARRIT
CTel STelIpR & Ve o T 84 4l o797 bl Py & 3I<¥ GST §3T Gl
ol

izl

H goIfev qEcTh HeIfid e § TTeqH Eof THT 1 T 3 H for!
BN d I G 7 T8l 8 i 91 7 al 3w & 3 7 BurRf 7
&/ SINT THIE 3I=ax SJETT STl Fass! IR 7 13537/

feq1:12.01.2000 g el

VG

(20). In continuation of the same, in the year 2019 the learned DGC

(Crl) have moved three applications u/s 29 W, 30 and 31 G u/s 311
Cr.P.C.. Vide order dated 20.5.2019 all these three applications were
disposed of by the court concerned, whereby the application No.29 @
and 309 were rejected on the ground that since the matter is of

oldest category, and therefore, there is no need of summoning the
desired prosecution witnesses for re-examining them. Order dated
20.5.2019 while disposing of all three applications by the Special
Judge, SC/ST Act, Varanasi is quoted herein below :

“20-05-2019

GHAIGel] U9 g9/ GBR BRI Tl SGHI SFURRIT &,
fSi=7eb1 BT1SIRT ST 3ifeareT 3777 & et AT &1 T

gHIGA Tree QT FrefaTaa QYT 29 %8, 30 %@, 31 & 4

g/

el 17.05.2019 @I GGl ared 89 fAaa ot GRM
I&Y 15T 13915 3i1aI5ias GIRT I8 31T BT 77 135 §d H [
12.05.2005 @1 3N §RT T¥ga SYRIh Tl &7 e
T&T 137 7T 37T: "t H UM & G Ik HrefAraEl @1 e
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3Tq9E & 3T ~IRITTT §IRT e fafel o¥ SURIh Hrefaraal ov g8

g =i

TrefTaT 29 9 31197 T TG 1547 T & @ " #
gqep! P1 GIRE FICH ST H 3ifad G T PHIRU] FE R & [c72]
fafedas ggodo Sarad &l derd 13T ST/

TrefTT 30 @ 9 IraT & @re i 197 T & 1 %)
G o TSI, Be YHodlodlolefo §5@, e BINGH, B &G
377ereT Mg a @it AE] Uq T Tl Bl FifeT oY & [ [ddad
Pl TeTd 15T T/

TIefAr9a 31 @ 39 Jra=T & GreT /g7 1T & a5 gvr 313
goHowo & T H P& TH Y&+ H W8 T & 3d: I 7l Bl g
& 1618 SIST 313 ToToT T IITT BTIT I

TUNIE TrefA199 & THefT 7 13905 31f9ioies gINT T8 deb a7
TR o5 T 1 g @fabl @ 8= 1 Tt & S 39T T arg
ifda avT & 3 SuNIE Gredl ) a8 3 FHd
1197 TR 07 TR

T G& & [AgTT 3TTeIahT GRT SURIP Frefaraat &1 favre 39
SR G¥ a7 737 13 q/der 3iaariT 81 mrefama a9 2005 3
Tvqd 159 T o Sefd 9wl gd silgamie wréft aoy 5% o &
TV ¥ §979 e §RT GEd 9a1a 397 & silg=niRes garfilear
Bl TP PV 1357 TIT 8. IHIAT T B HIF F9F FIfT He
&> [0 Tord 158 i bl 3iaegear 78t & siiv U fd o ov
qHet 3 3IG99F fAder PIRT 811 AR §a77 313 goFo¥Ho
F g 4 garg ger FT HYT & 1 I Frgrery IfaT gret & ar
FH ot g fareft ot ¥av OR SIRYHIT & STfARE TS Y T &/

IYT Gl @ cenl Bl GAT Vq g BT GReferT 137)

g7 g1 bl ger 22-04-1998 P & [9GH IRIY 1P
01-10-1999 I favfad &= 771 arHer d g @wiéft dlosseio —1
I TREIT g HoSsego -2 IH ek Bl GG 11 5T g &/
37faT areft feies 28-04-2005 FI gfET 5 T SHE gy
7l 28-04-2005 @& & &g/ 9§ & g/ 3ifedadhr gy
31195 g9zl & 3iiT=ie Faifoedr & BN [ 11 T
[&F1a 04-05-2005 BT GRT 313 GoHoW & 3=crid SAGHIT &
I G5t 1353 Y

SUNIh TIbgT TG99 87 & SUNT fadis 12-05-2005 &)
TEIT Tl SHarerT bl SN " TG 151 T R 24—
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05-2005 P &RT 311 ToFoH & 3= id 31U GRT Href719
Iegd Y GEIAIeT Pl QAT [ S bl Jrar Bl TR I
TrefAT9T fAaved @xT @& 39T feTifdd 24-04-2005 & fdvg
JYIITT GRT FHAT FF FRIGTT F GHE JifEET T

5560/2005 Jifad 1 Tt fogd 3R fedifaa 16-05-2005
gIRT &% YT B Vb GOV [T Tl dcbicllT HordT
SITEBRT GRT T IF =11 & ST @ 31T H 8T
Pl EN [T TIT N f9FITT gRT Wigt & oIAT T Pt &
BN 3GEN 371 26—-05-2005 &I THH BN 13T 71 Fh 371297
& [30g argt &1 avw I FHIvf gre 7=l &NT 482 GoqoT FeT
6421/2005 JIGIT AT 7 IR TT1APT Galag &7 a@ arg bl
PRIGIET TIfiT @7 & T I e & HIETT H ITfADT B JoAlg
G 2005 & 317 FETE 5 Gl 9§ BT BT 39T GIRG 1T T
IR 37129 & JFUIeTT P ¢ § ~cre | ST SIget Pl 711
TepIAT NSTHAT 3BT GRT SIRIT 05-07-2005 @& AT &)

T gl &l

gaaTT H T SETH IR FNT WA RaBI&T 3H
Ve woid! gigde fafice | Hodftodgo d wiRa seer &
UG H ST &I 14-02-2019, 26-02-2019 UF 11-
03-2019 YIRT &N T 319 & FHIE &I B1 SITERUT R §Y
gIgeA! ared g8 AT d1 Tt

TR JrefAT9H 29 @ T 30 G:—

SURIH I Frefrat & 39T 9T 39T 995 374
SFIRT T B TIRT Bvd & 138 arell B doaq dvd b TraT]
b T ST TIIT G FINT 3RITITT TUF] bl 3ITEie TEIfOlbdr
) TP I 77 3N Te) & BN [T T SEEHT & &
SItTETes TaTfOBar S1ed TuF] T [ASaIeT ¥bk YT & IUNT—d
gud T bl FHI0IBaT B JHIIT G Tedd FifEE Ted &
3TN G¥ guve] off Webdl &1 U1 g9 & 9ol & grediaar &l e 5
Wgd §Y_SiIgFiRe FI@dl dl derd [dd S Bl 3aededl I8
~II7er T8 grdt 81

TSGR Tref197 29 @ T 30 G AR 157 7T &1

HrfAT9d 31 @& PT [AvarRr: -

Ih TrefAraT @& A1e | 89 RN va <191 STfe &
F1ga JIARE JITT 3=FId §RT 313 oo &l IJra-T Pl Tl
JEGHT & [ Sh TrefA97 feqies 12-05-2012 &t Jifad a7
T 97| GHrEae & GRefierT | I8 aieida siar & b el 16—
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05-2005 I IWIF 47531l & T 4 ARG 27 F=rId &gRT
313 GoHo¥ & 1357 ST o &/ 37/l T& ST &1 TRt &
[&1a 16-05-2005 @I HfTTH ¥IebR ¥ §Y §T7 3 EIRT
313 oy oH &1 [T ST T &1 GHN 9ea] H el ST &l HrefraT
31 @ &g [T & gaT &l

SRIAITER HIfAT97 & [AVdRUT @& SURIT 39 IR &
THE GATGe! H 989 GADY MU GIRT FYT & TearEar 3 Bl
AT 9y &t 81
37c: FIgeA! el 22-05-2019 @1 avd I8 Y97 811
3oy =rrefier (vroo /vgocto ) vae
grRTIrH]”

(21). The aforesaid affidavits were taken on record, finds reference
in para 19 of the judgment, but it seems from the judgment that,
Dashmi who is one of the eye-witness along with the informant and
Ram Dular have allegedly managed to extract the aforesaid affidavits
from the respective deponents taking the advantage of their illiteracy
and on very next date when they came to know about this affidavit,
they have filed yet another affidavit on 19.2.2000 denying the
contents of earlier affidavit as clarified by P.W.-1 and P.W.-2 in their

respective depositions. On similar lines, P.W.-2 has also given his
testimony denying the contents of paper No.10 ¥, their alleged
affidavit. It has been contended that both of the witnesses have not
given their affidavits on their own sweet wills. When they came to
know about the fraud by own man and an eye-witness Dashmi, they
have rectified their mistake by giving yet another affidavit 16-%/1.
But there is no denial of the fact that the informant and Ram Dular
has given two affidavits which finds reference in para 19 of the

instant judgment.

(22). Shri Srivastava, learned counsel for the appellants, have

contended that it is just possible that there might be some genuine
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confusion that the informant does not want to prosecute the
appellants and that is why they have given their affidavits on
12.2.2000, though which was later on withdrawn by the P.W.-1 and
P.W.-2.

In this backdrop of the case, the defence counsel might have
given this concession, while admitting the genuineness and
authenticity of the documents produced by the prosecution,
otherwise there could not be any conceivable good reason that the
defence counsel without looking to the papers gave a sweeping nod,
while admitting the genuineness of those papers. This indeed an
extraordinary situation rather a judicial hara-kiri by the defence
counsel, which normally no defence counsel would do. It’s true that
accepting and admitting the genuineness of those documents is now
admissible under Section 294 of Cr.P.C. It is a settled proposition of
law that if genuineness of any document filed by a party is not
disputed by the opposite party, it can be read as substantive evidence
as per provisions of sub-section (3) of Section 294 of Cr.P.C.
Accordingly, the postmortem report and other documents, if its
genuineness 1s not disputed by the defence counsel, the said
postmortem report can be read as a substantive evidence to prove the
correctness of its contents without summoning its author. The order
dated 28.4.2005 passed by the Special Judge, SC/ST Act in S.T.
No.212 of 1999 reads thus :

“Case called out.

Accused persons Radhey Shyam Lal, Pratap Jagannath
and Rajesh Kumar @ Pappu @ Gandhi are present in persons
on bail with their learned defence counsel Sri PN. Tripathi.

Remaining cross examination of PW.-2 Ram Dulare is
concluded today.

16 of 37



Learned prosecution counsel Sri Ajai Kumar Singh
assisting through public prosecutor Sri Suresh Singh, learned
ADGC (Crl.) for State, refused to produce and examine any
more witness of fact and prayed for summoning formal
witnesses.

Learned defence counsel Sri PN. Tripathi examined the
record of the case in the light of statement of examined fact
witnesses and proposed to admit genuineness of prosecution
papers _sought to be formally proved by the formal witnesses
with the prayer for not to summon formal witnesses by
dispensing formal proof of the prosecution papers by
summoning the formal witnesses. Accordingly, he was allowed.
Learned defence counsel admitted genuineness of all
prosecution papers, not _proved by examined fact witnesses
PW-1 and PW.-2. Accordingly. summoning of formal witness
is_dispensed with and the prosecution papers, of which
genuineness is admitted by defence, are exhibited. Accordingly,
prosecution evidence is closed. Fix 4.5.05 for recording
statement of accused persons u/s 313 Cr.P.C.

Sd.-1l1.

Spl. J. (SC & ST) Act.”

DISPOSAL OF APPLICATION U/S 391 Cr.P.C. FILED BY THE
APPELLANT :

(23). After reading of aforesaid order dated 28.4.2005, it speaks
volumes about Sri P.N. Tripathi, learned counsel for the defence, who
allegedly declined to cross-examine the prosecution witnesses. Not
only this for the reasons best known to the concerned counsel,
without summoning the remaining formal or witnesses of fact and
insist them to establish the genuineness of documents and their
contents, abruptly and strangely foregone his valuable right to cross-
examine the remaining witnesses. Consequently, the learned trial
Judge by one stroke of pen, Exhibited all the prosecution documents.
This order by itself smacks foul. Under the normal circumstances,
acceptance of the genuineness of the prosecution documents is only a

rare and exceptional case, but the way and the manner the defence
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counsel has accepted was never before and detrimental to the interest
of his party, to whom he is representing in the court of law. The court
should have raised his eyebrows immediately on this extraordinary,
uncommon behaviour of the learned defence counsel. The court is

not helpless or it cannot dance on the tune of the counsels.

(24). It 1s urged by learned senior counsel Shri Srivastava, for the
appellants that this would be extremely harsh and heavy upon the
appellants. No doubt that the counsel for the defence has shown his
‘professional incompetence’ or he was under some mistaken
conception that the parties are coming to truce and summoning of the
evidence/author of the document may cause unwarranted dragging of
the case, as such, he has accepted their genuineness. But fact remains
that this has caused a bundle load of complication in the matter,
resultantly the appellants were condemned and convicted for the
offences, which they have never done or might have falsely

implicated by the prosecution.

(25). While pendency of instant appeals, an application u/s 391
Cr.P.C. was filed by the counsel for the appellants on 07.10.2020
with the prayer to allow this application for additional evidence and
summon the Investigation Officer Sri Rajiv Ranjan Maurya, then
posted at Police Station Dhanapur, District Chandauli and Dr. A.K.
Srivastava, Medical Officer, SSPG Hospital Kabirchaura, Varanasi
for examination and recording of their statements as additional

evidence.
In the affidavit filed in support of application u/s 391 Cr.P.C., it
has been mentioned that :-

“4.  That along with the appeal appellant also filed bail
application but the same has been rejected vide order dated
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30.7.2020 and appeal has been directed to be placed for
hearing after preparation of paper book.

5. That in the above noted case only first informant Shyam
narayan was examined as P.W.-1 whereas alleged eye witness
Ram Dular was examined as P.W.-2 and except these two
witnesses no other prosecution witnesses have been examined.

6. That at the time of submission of chargesheet in the case,
prosecution has shown 30 witnesses including Investigating
Officer Sri Rajiv Ranjan Maurya, then posted at Police Station
Dhanapur District Chandauli, Dr. A.K. Srivastava Medical
Officer, S.S.P.G. Hospital Kabirchaura Varanasi and Dr.S.K.
Srivastava Medical Officer, S.S.P.G. Hospital Kabirchaura,
Varanasi.

7. That in the first information report it has been said tht
both deceased namely Mohan (@ Manmohan and Bodha Devi
were done to death by causing fire arm injury but surprising
enough there were no fire arm injury on the body of deceased.

8. That in the circumstances testimony of Sri Rajiv Ranjan
Maurya, then posted at police Station Dhanapur District
Chandauli who was Investigating officer, Dr. A.K. Srivastava
Medical Officer, S.S.P.G. Hospital Kabirchaura Varanasi who
conducted postmortem on the body of deceased Mohan as well
as testimony of Dr. S.K. Srivastava Medical Officer SSPG
Hospital, Kabirchaura, Varanasi who conducted postmortem
on the body of deceased Bodha Devi was necessary but they
could not be examined during trial.

9. That in this view of the matter availability of evidence by
these three witnesses are necessary for proper adjudication of
case.”

(26). The courts are not supposed to sit as a mute and silent

spectator. The role of a Judge in dispensation of justice after

ascertaining the true facts, no doubt is a very difficult one. In the

pious process of unrevealing the truth as to achieve the ultimate

goal of dispensing the justice between the parties, the Judge

cannot keep himself unconcerned and oblivious to the various
happenings taking place during the progress of trial of any case.
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No doubt, he has to remain very vigilant, cautious, fair and

impartial and not to give a slightest impression that he is a bias

or prejudice due to own personal conventions or views in favour

of one or other party. This however would not mean that a Judge

will simply shut his own eyes and be a mute spectator. Acting like

a robot or a recording machine to just deliver what stands feeded
by the parties. (Munna Pandey vs. State of Bihar, Criminal

Appeal n0.1271-1272 of 2018) dated 04™ September, 2023.

(27). Taking strength from the above observation of Hon’ble Apex
Court, we feel proper and justified while deciding the application u/s
391 Cr.P.C. moved by the appellant Rajesh Kumar @ Pappu. Before
deciding the matter on merits, it is imperative to spell out the

provisions of Section 391 Cr.P.C., which reads thus :

“391. Appellate Court may take further evidence or direct it to be
taken.

(1) In dealing with any appeal under this Chapter, the Appellate
Court, if it thinks additional evidence to be necessary, shall record
its reasons and may either take such evidence itself, or direct it to
be taken by a Magistrate, or when the Appellate Court is a High
Court, by a Court of Session or a Magistrate.

(2) When the additional evidence is taken by the Court of Session
or the Magistrate, it or he shall certify such evidence to the
Appellate Court, and such Court shall thereupon proceed to
dispose of the appeal.

(3) The accused or his pleader shall have the right to be present
when the additional evidence is taken.

(4) The taking of evidence under this section shall be subject to the
provisions of Chapter XXIII, as if it were an inquiry.”

(28). The intention of legislation in enacting this section is to
empower the appellate court to see that the justice is done between
the prosecutor and the person prosecuted, and if the appellate court

finds that certain evidence is necessary in order to enable it to give a
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correct finding, it would be justified in taking action under this
section. The primary object of Section 391 Cr.P.C. is the prevention
of guiltyman’s escape through some careless or ignorance proceeding
before the court or vindication of an innocent person who has been
wrongfully made accused. Where the appellate court thought, some
carelessness or ignorance have omitted to record the circumstances
essential to elucidation of truth, the exercise of power u/s 391 is
desirable. If the appellate court thinks that it is necessary in the
interest of justice to take additional evidence it shall do so. There is
nothing in the provision limiting it to the cases where has been
merely some formal defect. The matter is of discretion of the
appellate court. The High court can exercise the power suo-mottu in
exercise of power 391 Cr.P.C. in the interest of justice, where the
defence counsel has given up to cross-examine the prosecution
witnesses admitting the genuineness of the prosecution documents
blindly. This indeed was to the detrimental to the interest of accused
persons. It would amount to sending the accused-appellants to
gallows without any fault on their part. The appellate court may
summon the witnesses exercising the power u/s 391 Cr.P.C. to
discover the truth in the prosecution story especially when there is

glaring latches which could be perceived by naked eyes.

(29). In the celebrated judgment in the case of Sessions Judge,
Nellore vs. Intha Ramana Reddy, 1972 CrLJ 1485, which reads
follows :

“Every criminal trial is a voyage of its discovery in which
the truth is quest. It is a duty of presiding judge to explore every
avenue open to him in order to discover the truth and to advantage
the cause of justice for that purpose he is expressly invested by
Section 165 of the Evidence Act with the right to put question to the
witnesses. Indeed the right given to the judge is so wide that he
may ask any question he pleases, in any form, at any time, of any
witness, of the parties about any fact, relevant or irrelevant.
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Section 172 (2) Cr.P.C. enables the court to send the police diary to
use them to aid in a trial. The record of the proceedings of the
committing Magistrate may also be perused by the Sessions Judge
to further aid him in the trial.”

(30). Learned counsel for the appellants Shri V.P. Srivastava has
relied upon yet another judgment of Hon’ble Apex Court Brigadier
Sukhjit Singh (Retd) MV C vs. State of U.P. and others, 2019 (16)
SCC 172, where the Hon ble Apex Court has observed thus :

“23. The key words in Section 391(1) are “if it thinks additional
evidence to be necessary”. The word “necessary” used in Section
391(1) is to mean necessary for deciding the appeal. The appeal has
been filed by the accused, who have been convicted. The powers of
Appellate Court are contained in Section 386. In an appeal from a
conviction, an Appellate Court can exercise power under Section
386(b), which is to the following effect.-
“386 (b) in an appeal from a conviction-

(i) reverse the finding and sentence and acquit or discharge the
accused, or order him to be re- tried by a Court of competent
jurisdiction subordinate to such Appellate Court or committed for

trial, or
(ii) alter the finding, maintaining the sentence, or

(iii) with or without altering the finding, alter the nature or the
extent, or the nature and extent, of the sentence, but not so as to

enhance the Same;”

24. Power to take additional evidence under Section 391 is, thus, with
an object to appropriately decide the appeal by the Appellate Court to
secure ends of justice. The scope and ambit of Section 391 Cr.P.C. has
come up for consideration before this Court in Rajeswar Prasad
Misra Vs. State of West Bengal and Another, AIR 1965 SC 1887.
Justice Hidayatullah, speaking for the Bench held that a wide
discretion is conferred on the Appellate Courts and the additional
evidence may be necessary for a variety of reasons. He held that
additional evidence must be necessary not because it would be
impossible to pronounce judgment but because there would be failure
of justice without it. Following guidelines were laid down in
Paragraph Nos. 8 and 9.-
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“8 e e Since a wide discretion is conferrved
on appellate courts the szzts of that courts’ jurisdiction must
obviously be dictated by the exigency of the situation and fair play
and good sense appear to be the only safe guides. There is, no
doubt, some analogy between the power to order a retrial and the
power to take additional evidence. The former is an extreme step
appropriately taken if additional evidence will not suffice. Both
actions subsume failure of justice as a condition precedent. There
the resemblance ends and it is hardly proper to construe one
section with the aid of observations made by this Court in the
interpretation of the other section.

9. Additional evidence may be necessary for a variety of reasons
which it is hardly proper to construe one section with the aid of
observations made to do what the legislature has refrained from
doing, namely, to control discretion of the appellate court to certain
stated circumstances. It may, however, be said that additional
evidence must be necessary not because it would be impossible to
pronounce judgment but because there would be failure of justice
without it. The power must be exercised sparingly and only in
suitable cases. Once such action is justified, there is no restriction
on the kind of evidence which may be received. It may be formal or
substantial. It must, of course, not be received in such a way as to
cause prejudice to the accused as for example it should not be
received as a disguise for a retrial or to change the nature of the
case against him. The order must not ordinarily be made if the
prosecution has had a fair opportunity and has not availed of it
unless the requirements of justice dictate otherwise ... ... ... 7

25. This Court again in Rambhau and Another Vs. State of Maharashitra,
(2001) 4 SCC 759 had noted the power under Section 391 Cr.P.C. of the

Appellate Court. Following was stated in Paragraph Nos. 1 and 2:-

“l. There is available a very wide discretion in the matter of
obtaining additional evidence in terms of Section 391 of the Code
of Criminal Procedure. A plain look at the statutory provisions
(Section 391) would reveal the same... .....................

2. A word of caution however, ought to be introduced for guidance,
to wit: that this additional evidence cannot and ought not to be
received in such a way so as to cause any prejudice to the accused.
It is not a disguise for a retrial or to change the nature of the case
against the accused. This Court in the case of Rajeswar Prasad
Misra Vs. State of West Bengal in no uncertain terms observed
that the order must not ordinarily be made if the prosecution has
had a fair opportunity and has not availed of it. This Court was
candid enough to record however, that it is the concept of justice
which ought to prevail and in the event, the same dictates exercise
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of power as conferred by the Code, there ought not to be any
hesitation in that regard.”

26. From the law laid down by this Court as noted above, it is clear that
there are no fetters on the power under Section 391 Cr.P.C. of the
Appellate Court. All powers are conferred on the Court to secure ends of
justice. The ultimate object of judicial administration is to secure ends of
Jjustice. Court exists for rendering justice to the people.”

(31). In Zahira Habibullah H. Sheikh and another vs. State of
Gujrat, AIR 2004 (SC) 3114, the Hon’ble Apex Court has made the

following observations :

“50. Section 391 of the Code is another salutary provision which
clothes the Courts with the power to effectively decide an appeal.
Though Section 386 envisages the normal and ordinary manner
and method of disposal of an appeal, yet it does not and cannot be
said to exhaustively enumerate the modes by which alone the Court
can deal with an appeal. Section 391 is one such exception to the
ordinary rule and if the appellate Court considers additional
evidence to be necessary, the provisions in Section 386 and Section
391 have to be harmoniously considered to enable the appeal to be
considered and disposed of also in the light of the additional
evidence as well. For this purpose it is open to the appellate Court
to call for further evidence before the appeal is disposed of. The
appellate Court can direct the taking up of further evidence in
support of the prosecution, a fortiori it is open to the Court to
direct that the accused persons may also be given a chance of
adducing further evidence. Section 391 is in the nature of an
exception to the general rule and the powers under it must also be
exercised with great care, specially on behalf of the prosecution lest
the admission of additional evidence for the prosecution operates
in a manner prejudicial to the defence of the accused. The primary
object of Section 391 is the prevention of guilty man's escape
through some careless or ignorant proceedings before a Court or
vindication of an innocent person wrongfully accused. Where the
Court through some carelessness or ignorance has omitted to
record the circumstances essential to elucidation of truth, the
exercise of powers under Section 391 is desirable.

52.  There is no restriction in the wording of Section 391 either as
to the nature of the evidence or that it is to be taken for the
prosecution only or that the provisions of the Section are only to be
invoked when formal proof for the prosecution is necessary. If the
appellate Court thinks that it is necessary in the interest of justice
to take additional evidence it shall do so. There is nothing in the
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provision limiting it to cases where there has been merely some
formal defect. The matter is one of the discretion of the appellate
Court. As re-iterated supra the ends of justice are not satisfied only
when the accused in a criminal case is acquitted. The community
acting through the State and the public prosecutor is also entitled
to justice. The cause of the community deserves equal treatment at
the hands of the Court in the discharge of its judicial functions.”

(32). In the latest judgment of Munna Pandey vs. State of Bihar in
Criminal Appeal No.1271-1272 of 2018 decided on 4™ September,
2023, the Hon’ble Apex Court has made the following observations :

“64. All fair trials are necessarily legally valid, but is the reverse
necessarily true? What then is the genesis of the concept of a fair
trial? The concept of a fair trial has a very impressive ancestry, is
rooted in history, enshrined in the Constitution, sanctified by
religious philosophy and juristic doctrines and embodied in the
statute intended to regulate the course of a criminal trial. Its broad
features and ingredients have, in course of time, been concretised
into well recognised principles, even though there are grey areas,
which call for further legal thought and research.

65. Truth is the cherished principle and is the guiding star of the
Indian criminal justice system. For justice to be done truth must
prevail. Truth is the soul of justice. The sole idea of criminal justice
system is to see that justice is done.

Justice will be said to be done when no innocent person is punished
and the guilty person is not allowed to go scot free.

66. For the dispensation of criminal justice, India follows the
accusatorial or adversarial system of common law. In the
accusatorial or adversarial system the accused is presumed to be
innocent; prosecution and defence each put their case; judge acts
as an impartial umpire and while acting as a neutral umpire sees
whether the prosecution has been able to prove its case beyond
reasonable doubt or not.

67. Free and fair trial is sine-qua-non of Article 21 of the
Constitution of India. If the criminal trial is not free and fair, then
the confidence of the public in the judicial fairness of a judge and
the justice delivery system would be shaken. Denial to fair trial is
as much injustice to the accused as to the victim and the society.

No trial can be treated as a fair trial unless there is an impartial
judge conducting the trial, an honest, able and fair defence counsel
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and equally honest, able and fair public prosecutor. A fair trial
necessarily includes fair and proper opportunity to the prosecutor
to prove the guilt of the accused and opportunity to the accused to
prove his innocence.

69. Malimath Committee on Judicial Reforms discussed the
paramount _duty of Courts to search for truth. The relevant
observations of the Committee are as under:-

(a) The Indian ethos accords the highest importance to truth.

The motto “Satyameva Jayate” (Truth alone succeeds) is inscribed
in our National Emblem “Ashoka Sthambha’. Our epics extol the
virtue of truth.

(b) For the common man truth and justice are synonymous.

So when truth fails, justice fails. Those who know that the acquitted
accused was in fact the offender, lose faith in the system.

(c) In practice however we find that the Judge, in his anxiety to
demonstrate his neutrality opts to remain passive and truth often
becomes a casualty.

(d) Truth being the cherished ideal and ethos of India, pursuit of
truth should be the guiding star of the Justice System. For justice to
be done truth must prevail. It is truth that must protect the innocent
and it is truth that must be the basis to punish the guilty. Truth is
the very soul of justice. Therefore, truth should become the ideal to
inspire the courts to pursue.

(e) Many countries which have Inquisitorial model have inscribed
in their Parliamentary Acts a duty to find the truth in the case. In
Germany Section 139 of the so called ‘Majna Charta’, a breach of
the Judges' duty to actively discover truth would promulgate a
procedural error which may provide grounds for an appeal.

(f) For Courts of justice there cannot be any better or higher ideal
than quest for truth.

70. This Court has condemned the passive role played by the
Judges and emphasized the importance and legal duty of a Judge to
take an active role in the proceedings in order to find the truth to
administer justice and to prevent the truth from becoming a
casualty. A Judge is also duty bound to act with impartiality and
before he gives an opinion or sits to decide the issues between the
parties, he should be sure that there is no bias against or for either
of the parties to the lis. For a judge to properly discharge this duty
the concept of independence of judiciary is in existence and it
includes ability and duty of a Judge to decide each case according
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to an objective evaluation and application of the law, without the
influence of outside factors.

71. If the Courts are to impart justice in a free, fair and effective
manner, then the presiding judge cannot afford to remain a mute
spectator totally oblivious to the various happenings taking place
around him, more particularly, concerning a particular case being
tried by him. The fair trial is possible only when the court takes
active interest and elicit all relevant information and material
necessary so as to find out the truth for achieving the ultimate goal
of dispensing justice with all fairness and impartiality to both the
parties.

(33). Per contra, Shri P.K. Singh, learned counsel for the informant
have relied upon a judgment of Hon’ble Apex Court in the case of
Akhtar and others vs. State of Uttaranchal, Criminal Appeal
No.1590 of 2007 decided on 9" April, 2009 and its paragrph 16 is

quoted herein below :

“16. It has been argued that non-examination of the concerned
medical officers is fatal for the prosecution. However, there is no
denial of the fact that the defence admitted the genuineness of the
injury reports and the post mortem examination reports before the
trial court. So the genuineness and authenticity of the documents
stands proved and shall be treated as valid evidence under Section
294 of the CrPC. It is settled position of law that if the genuineness
of any document filed by a party is not disputed by the opposite
party it can be read as substantive evidence under sub-Section (3)
of Section 294 CrPC. Accordingly, the post-mortem report, if its
genuineness is not disputed by the opposite party, the said post-
mortem report can be read as substantive evidence to prove the
correctness of its contents without the doctor concerned being
examined.”

(34). Shri Singh, learned counsel for the informant has further relied
upon yet another judgment State of Rajasthan vs. Asharam @
Anshumal, 2023 SCC Online SC 423, paragraph 16 & 17 of which

is quoted herein below :

“16. Both Sections 311 and 391 of the Cr.P.C. relate to power of the
court to take additional evidence, the former at the stage of trial
and before the judgment is pronounced; and the latter at the
appellate stage after judgment by the trial court has been
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pronounced. It may not be totally correct to state that the same
considerations would apply to both situations as there is a
difference in the stages. Section 311 of the Cr.P.C. consists of two
parts; the first gives power to the court to summon any witness at
any stage of inquiry, trial or other proceedings, whether the person
is listed as a witness, or is in attendance though not summoned as a
witness. Secondly, the trial court has the power to recall and re-
examine any person already examined if his evidence appears to be
essential to the just decision of the case. On the other hand, the
discretion under Section 391 of the Cr.P.C. should be read as
somewhat more restricted in comparison to Section 311 of the
Cr.P.C., as the appellate court is dealing with an appeal, after the
trial court has come to the conclusion with regard to the guilt or
otherwise of the person being prosecuted. The appellate court can
examine the evidence in depth and in detail, yet it does not possess
all the powers of the trial court as it deals with cases wherein the
decision has already been pronounced.

17. State (NCT of Delhi) v. Shiv Kumar Yadav and Another
emphasises that ... ........ Recall is certainly permitted if essential
for the just decision and for which there should be a tangible
reason that fair trial would suffer without it. The discretion is to be
exercised judiciously to prevent failure of justice, and must not be
exercised arbitrarily. In our opinion, the appellate court must be
equally, if not more cautious, of the desire to delay the hearing of
the appeal, or the attempt to lead additional evidence to explore a
chance of contradictory evidence. While the prayer for leading
additional evidence should be permitted to correct a bona fide
error or otherwise, and a party may be entitled to further
opportunity without any fault on the part of the opposite party, the
request for recall should be bona fide and is to be balanced
carefully with relevant considerations, including hardship to the
witness and delay of the proceedings. Right to speedy trial,
including speedy disposal of an appeal, is not the exclusive right of
an accused, but an obligation of the court towards the society in
general, and the victim in particular. Balance between the rights of
an accused and the interests and rights of an individual victim and
the society, without compromising the right of the accused to a fair
trial, has been highlighted by this Court in Girish Kumar Suneja v.
Central Bureau of Investigationl6 , P. Ponnusamy v. State of Tamil
Nadul7 and State of West Bengal v. Amiya Kumar Biswasl§ .
Every criminal case, it is stated, is a 15 (2016) 2 SCC 402. 16
(2017) 14 SCC 809. 17 2022 SCC Online SC 1543. 18 (2004) 13
SCC 671. 8 voyage of discovery in which the truth is the quest.19
The process of ascertaining the truth requires compliance of
procedures and rules of evidence. In a well-designed system,
judicial findings of formal legal truth should coincide with
substantive truth. This happens when the facts contested are
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skillfully explored in accordance with the procedure prescribed by
law. Further, in a criminal trial, burden of proof to establish the
fact, which has to be proven beyond reasonable doubt, is on the
prosecution. The power to take additional evidence in an appeal is
to be exercised to prevent injustice and failure of justice, and thus,
must be exercised for good and valid reasons necessitating the
acceptance of the prayer.”

(35). Thus taking into account the ratio laid down by Hon’ble Apex
Court in the case of Munna Pandey vs. State of Bihar, by which the
role of a Judge was emphasized while holding a fair trial. Article 21
of the Constitution of India envisages that there shall be a speedy
trial but at the same time the Judge should act to explore the truth of
the case. In the name of speedy trial the merit of the case should not
be butchered. We are running against the time keeping in view the
piling of the cases, in this rat race we are disposing of the cases
instead of deciding them on merit. In this connection the earlier

quotation occupies significance that “Justice has nothing to do what

goes on_in_the courtroom, Justice is what come out from the

courtroom.” The cherished principle and the guiding star of the
Indian Criminal Justice System that justice must be done and truth
must prevail. The truth is the soul of justice. The litmus test provided
that no innocent person is sent to gallows and the guilty person is not
allowed to go scot-free. If the criminal trial is not free and fair, then
the confidence of public in judicial fairness of a Judge and the justice

delivery system would be shaken. No trial can be treated as fair trial,

unless there is impartial Judge conducting the trial an honest, able

and fair defence counsel and equally honest able and fair public

prosecutor. A fair trial necessarily includes a fair and proper

opportunity to the prosecutor to prove the guilt of the accused and

opportunity to accused to prove his innocence.
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(36). On the other hand, Shri P.K. Singh, who cited the judgment of
State of Rajasthan vs. Asharam @ Ashumal (supra), the Hon’ble
Apex Court without mincing any words have distinguished the
powers of 311 and 391 Cr.P.C., though in both the sections the court
1s empowered to take additional evidence, but in the former it is at
the stage of trial and before the judgment, whereas in the latter at
appellate stage after judgment by the trial court has been
pronounced. It may not be totally correct to state that same
consideration would apply in both the situation as there is difference
in the stages. Section 311 Cr.P.C. consists of two parts, first gives the
power to the court to summon any witness at any stage of inquiry or
trial or other proceeding, whether the person is listed as a witness or
1s in attendance through or is in attendance though not summoned as
a witness and secondly the trial court has power to recall or re-
examine to any person already examined, if his evidence appears to
be essential to the just decision of the case. ON THE OTHER HAND
Section 391 Cr.P.C. should be read in somewhat more restricted in
comparison to Section 311 Cr.P.C. As appellate court is dealing with
appeal, after the trial court has come to the conclusion with regard to
the guilt or otherwise of the person being prosecuted. The appellate
court can examine the evidence in depth and in detail, yet it does not
possess all the power of the trial court as it deals with cases wherein
the decision has already been pronounced. Recall is certainly
permitted if it essential for the just decision, for which there should
be a tangible reason that fair trial would suffer without it. This
discretion has to be exercised judiciously to prevent the failure of
justice and must not exercise arbitrarily or whimsically. As
mentioned above, right to speedy trial including speedy disposal of

an appeal is not an exclusive right of an accused but an obligation of
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the court towards the society in general and victim in particular. A
perfect balance between the rights of an accused and the interest and
the rights of the individual victim and the society, without
compromising the right of accused to a fair trial are supplementing

factors of each other and they are not on crossroad or objective.

(37). In this backdrop of the case the Court have to assess the
impugned judgment of the learned Special Judge SC/ST Act for a
limited purpose as to whether the alleged acceptance of the
genuineness of prosecution document, which were later on exhibited
by the court and relied upon during the trial, has caused a serious
prejudice to the appellants or not? In this regard we have already
mentioned the application u/s 391 Cr.P.C. by the appellant pending
the present appeal. Let’s examine the judgment impugned whereby
the appellants were convicted for life u/s 302, 201 IPC and Section
3(2)(5) of SC/ST Act for limited purpose 1.e. the acceptance of the
genuineness of the prosecution documents has caused any serious

prejudice to the accused-appellants or not?

(38). The court has gone through the entire judgment under judicial
scrutiny and prima facie we are of the considered opinion that on
account of immense professional incompetence by the counsel for
defence whereby he has accepted the genuineness of every document
by a single stroke has caused a serious miscarriage of justice qua the
appellants. For this reason this Court wants to highlight those portion
of the judgment which are irking and bothering this Court.

(39). Let’s examine those portion of judgment one by one. It is made
clear that the Court is deliberately shunning away from giving a
detailed finding on the issue. It 1s a conscious attempt by the Court

not to examine the judgment critically and leaving it up to the trial
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court to summon the prosecution witnesses to establish the
genuineness of those documents which were already admitted as
genuine one by the erstwhile counsel for the defence for the reasons

best known to him. Not only this, the learned trial Judge have
rejected the Application Nos.29 9, 30 and 319 u/s 311 Cr.P.C. It

means it goes to show that even DGC (Crl) was conscious enough
that this is an extraordinary and strange step taken by the counsel for

defence, detrimental to the interest of the accused-appellants.

(40). In the judgment itself the learned Trial Judge while dealing
with this aspect of the issue that the genuineness of the prosecution
documents were already admitted, what would be its impact. From
the discussion in the judgment, from the FIR till the charge sheet
including the site plan, inquest report, the recovery memo of the
various articles, SBBL gun allegedly used in commission of offence,
recovery of pallets, tikli and empty and live cartridges from the place
of occurrence, the post-mortem reports, FLS reports, their
genuineness was accepted and admitted by the counsel for the
defence on behalf of accused-appellants. The author of these
documents were not summoned to prove its contents on the ground
that the counsel for the defence has accepted its genuineness. It does
not mean that the defence counsel have accepted and admitted its
contents also. Both of them are in two different and distinct spheres

to operate.

(41). It is contended by learned counsel for appellants it is the
prosecution has to establish his case beyond any reasonable of doubt
and stand on his own foot. In this regard Shri Srivastava contends
that from the FIR it is a positive case of the prosecution that the

parent of informant in the pitch dark around 01.00 in the night were
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brutally assassinated by named accused persons on account of some

previous animosity. In the FIR it is clearly mentioned that :

1T T T For T IR EIFN et ARG ST N (31 T Bl SrarsT
PN § TYT E9R 719 & I G Y §g BN GorHl gF [T R ge]
SIS & G HHAT g @ & @d H Fofletl IId 8l & PIRYI &9 AT BIcdT
PN T& 9| &7 T SIS Pl TRE 3R STFIT G §o5 il T&T T/ B I
off G1 7191 5 &7 M 7 IGT 5 [1e 9 AT 39H] 8T H §75a 1675 o 9T
JcTg PFEIR 39 812 4 Pl Io1Y §Y &1 SFT=I1el  gog 41 & fAeteny &R faar
g g1 I gHIcHY FU H e 72"

(42). From the aforesaid, it is a positive case that the deceased has
been done to death by firearm and thereafter their body was dragged
and thrown into nearby well/tubewell. Not only this, the police has
recovered one empty cartridges, two live cartridges, tikli, pallets
from the place of occurrence. In addition to this, the police has also
recovered blood from the place of occurrence, suggestive of the fact
that there was use of firearm at the place of occurrence. But the post-
mortem reports belies the prosecution case to the core that there was
no firearm injury over the person of both the deceased and the cause
of death of both the deceased is on account of serious damage in
spinal cord and fracture of vertebra. But while deciding this issue the
learned trial Judge has conveniently changed the texture of the case
by giving a positive finding that the accused-appellants have
assaulted the deceased by lathi and butt of the gun. There is a mark
deviation in the prosecution case and the finding recorded by the

learned trial Judge.

(43). Moreover there is positive case of the prosecution that at the
time of incident around 01.00 in the night they have seen the accused
persons in the moonlight and the bulb was giving a sufficient light so
as to identify the assailants. In this regard, Shri Srivastava, learned

counsel for appellants has shown Hindi Calender (Panchang) that on
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21/22.4.1998 on the fateful night, it was Dashmi, Krishna Paksha,
Chaitra and on that day the “Chandrodaya’ (moonrise) was at 02.46
a.m. and “Chandrast” (moon set) was at 2.35 p.m. Thus, there was
no moonlight on the date and time of incident. So far as electricity
bulb is concerned, since the counsel for the defence has already
accepted the genuineness, it can’t be said with certainty that at the

relevant point of time there was uninterrupted power supply.

(44). Shri Srivastava, learned counsel for appellants has drawn
attention of the court to yet another strange feature of the case that
the dead body of both the deceased were found absolutely in a naked
condition. The lady was wearing only one blouse, except this both of
them are completely naked and the learned trial Judge has given a
very innocent reasoning that in the rural areas the villagers often
untie their clothes while sleeping. This reasoning by itself seems to
be an unswallowable moreover there is no recovery of their clothes

in nearby.

(45). Similarly, the motive attributed for commission of crime is that
there is an old animosity between them on account of some landed
property and two days prior Pratap was taking out the nut bolts from
the trolley belonging to one Panna Lal. So far as the dispute with
regard to land is concerned, this issue was duly addressed and
S.D.M. Sakaldiha Varanasi vide order dated 18" October, 1998 the
dispute was duly resolved after identifying the land and resolving the
dispute between them, permitting Radhey Shyam Srivastava to carry
out boring over his land. Neither Panna Lal nor Dashmi the alleged

eye-witness was ever produced as prosecution witness.

(46). As mentioned above, the Court does not want to scrutinise the

impugned judgment and order of conviction in-depth on merits as we
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are of the confirmed opinion that the interest of accused-appellants
was literally butchered by the hand of their counsel who have
strangely admitted the genuineness of the documents produced by
the prosecution. Neither its author was examined to establish its
contents nor the circumstances in which that document was authored.
Unless and until the genuineness of any document is not put under
the crucible and thoroughly examined by the counsel for defence so
as to elucidate and establish its authenticity, a concession given by
the counsel for defence would certainly come into the purview of
gross injustice to the accused-appellants. It is the binding duty of the
presiding officer to observe that there is a level play ground for both
the parties and no one should be at advantageous position. In fact this
is the undercurrent of Section 391 Cr.P.C. which empowers the
appellate Court to examine the entire gamut of facts and
circumstances of the case and reach to a conclusion as to whether the
counsel for either of the parties are assisting the court in a fair and
judicious way and manner. As soon as the appellants have admitted
the genuineness of documents, immediately the eyebrows of the
presiding Judge ought to have been raised and he should try to lift
the veil so as to unearth the truth of the case by summoning the

various witnesses on its own.

Admission of any document without additional evidence to
support is nothing but empty vessel of no use. Admission is not a
confession as confession is made by a person who is indicted in the

offence i.e. accused, unlike admission.

The opinion of famous law stalwart Mr. Fredrick Douglas
seems befitting on the prevailing situation where he categorically

opined that "......where ignorance prevails and where any one class
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is made to feel that society is an organised conspiracy to oppress,

rob and degrades them, neither persons not property, will be safe"

(47). For all foregoing reasons, the appeals are partly allowed. We
are left with no other alternative but to set aside the impugned
judgment dated 15/16.7.2019 passed by the Special Judge, SC/ST
Act, Varanasi while deciding S.S.T. No.212 of 1999 and remit and
remand the matter back in exercise of power u/s 391/386(b)(i) of
Cr.P.C. in the manner the sessions trial ought to have been decided,
more particularly keeping in view the serious lapses on the part of
defence, whose professional incompetence 1s absolutely glaring and
could be felt by naked eyes. The matter shall be re-tried from the
stage of the testimony of P.W.-2 onwards by the court of competent
jurisdiction (Special Judge, SC/ST Act), Varanasi. The authors of the
‘exhibited documents’ who shall establish the authenticity with
regard to its contents, shall be cross-examined by the counsel for the
defence. This exercise shall go on day to day basis and shall

conclude on or before 31* May, 2024 positively.

(48). Since the appellants are in jail, pursuant to aforesaid impugned
judgment and order, but in the fitness of circumstances, this Court is
of the considered opinion, that keeping in view the aforesaid facts
and circumstances when we have directed to have re-trial of accused-
appellants, it would be unjust and improper to keep them behind the
bars for another 7-8 months. The appellants Rajesh Kumar @
Pappu, Radhey Shyam Lal, Pratap and Jagannath, shall be
released on bail in aforementioned sessions trial by furnishing a
personal bond and two heavy sureties each of the like amount to the
satisfaction of the court concerned. After the release they shall give a

personal affidavit to the court concerned that they would remain
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present on every date or as and when required by the court. The fine
amount imposed by the trial court under the impugned judgment
shall remain stayed during this period and shall be subject to final

verdict to be pronounced by the trial court till 31.5.2024.

(49). Let a copy of this order be transmitted to the trial court
concerned which have passed the impugned judgment of conviction,
through the Registrar (Compliance) forthwith.

Order Date :- 01.11.2023
M. Kumar
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