Neutral Citation No. - 2025:AHC:76567

Court No. - 37

Case :- FIRST APPEAL No. - 417 of 2022

Appellant :- Prabhat

Respondent :- Raju Singh @ Avanindra Singh And 6 Others
Counsel for Appellant :- Igbal Ahmed,Nand Kishor
Mishra,Saroj Kumar Yadav,Shilpa Ahuja

Counsel for Respondent :- Gaurang Dwivedi,Sanjay
KumarFeyes Asthana

Hon'ble Dinesh Pathak.J.

1. Heard Sri Anil Tiwari (Senior Advocate) assisted by Sri
Igbal Ahmad Siddiqui, learned counsel for the applicant and
Sri Naveen Sinha (Senior Advocate) assisted by Sri Gaurang
Dwivedi, learned counsel for the respondent.

2. Instant first appeal is arising out of the election petition
filed by present appellant under rule 35 of the Uttar Pradesh
Kshettra Panchyats (Election of Pramukhs and Up Pramukhs
and Settlement of Election Disputes) Rules 1994 (in brevity
Rules, 1994). Appellant is aggrieved with the order dated
20.4.2022 passed by learned District Judge, Mahoba in
Election Petition No. 1 of 2021, whereby election petition
has been rejected for non compliance of the provisions
enunciated under rule 35(2) of Rules, 1994 on the ground
that election petition was not presented in person by the
election petitioner before the judge/election tribunal
concerned.

3. Facts culled out from the record available on board are that
the present appellant (election petitioner) is the first runner in
the Panchyat Election, 2021 to the post of Pramukh, however,
Respondent No.1, namely, Raju Singh, has been declared as
returned candidate. Having been aggrieved with the result
declared by the Returning Officer, present appellant has filed
an election petition under Rule 35 of the Rules, 1994.
Respondent No.l has filed his detailed written statement
dated January 6, 2022 with a specific plea in para 32 that the
election petition has not properly been presented as per
provisions enunciated under rule 35 (2) of Rules, 1994.
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Respondent No.l (returned candidate) has moved an
application dated February 1st, 2022 (Paper No. 55C2) to the
effect that election petition filed on behalf of the present
appellant may be rejected for want of compliance of the
provisions enunciated under rule 35(2) of Rules, 1994.
Against the said application, appellant has filed his objection
dated 8.2.2022 with the plea that he has presented the
election petition in person. After hearing the parties, on the
application dated 1.2.2022 (Paper No. 55C2) filed on behalf
of respondent no.1, learned District Judge (Election Tribunal)
has allowed the application No. 55C2 and dismissed the
election petition for non compliance of the provision under
Rule 35 (2) of Rules, 1994 with a specific finding that the
election petitioner (appellant herein) was not present at the
time of presentation of the election petition in person before
the authority concerned, vide judgment dated 20.4.2022,
which is under challenge before this court.

4. Learned Senior Advocate for the appellant submits
that:-

4(i) Election Tribunal has misread and misinterpreted the
order sheet of the election petition from 28.07.2021 to
03.09.2021 and the report of office clerk (Sadar Munsarim)
dated 28.07.2021 qua presence of the petitioner at the time of
presentation of the election petition. Office clerk (Sadar
Munsarim) has clearly mentioned in report that election
petition has been filed on behalf of the petitioner through his
counsel Shri Manish Shankar Amist. Signature of the

appellant is available in the margin of the order sheet dated
28.7.2021.

4(i1) It is next submitted that placement of the specimen
signature of the present appellant in the margin of the order
sheet dated 28.07.2021 to 03.09.2021 has been misconstrued
by learned District Judge considering it to be a signature of
dated 16.8.2021, which 1s next date after the 28.7.2021.

4(i11) Specimen signature of the appellant in the margin of the
order sheet dated 28.07.2021 bolster his presence before the
authority concern in person at the time of presentation of the
election petition. Thus, prerequisite for maintainability of the
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election petition as enunciated under rule 34(2) of the Rules,
1994 has fully be complied with.

4(iv) Order impugned passed by learned District Judge is
liable to be quashed, being illegal, cryptic, perverse and
unwarranted under the law.

5. Per contra, learned Senior Advocate for respondent
no.1 has contended that:-

5(1) There is no specific averment on behalf of the respondent
no.l that he was present at the time of presentation of the
election petition in person filed on his behalf.

5(i1) Appellant has not refuted the report dated 28.07.2021
submitted by the Sadar Munsiram and the order dated
28.7.2021 passed by learned District Judge that petition was
presented on behalf of the election petitioner through counsel
Sri Manish Shankar Amist and Sri B.B. Lal Saxena.

5(iii) Learned Senior Counsel has laid emphasis on the
finding returned by the Election Tribunal, whereby signature
of the election petitioner has been treated to be prefixed at the
beginning to the order dated 16.8.2021, and contended that
appellant was present on 16.08.2021, not on 28.07.2021. In
support of his submission he has placed reliance upon the
judgment passed by coordinate Bench of this Court in the
matter of Devendra Yadav Vs. District Election
Officer/District Magistrate, Mau, First Appeal No. 270 of
2021, decided on 29.09.2011. While relying upon the
aforesaid judgment, learned Senior Advocate has contended
that in similar facts and circumstances, Coordinate Bench of
this Court has held that in case there is no specific averment
by the Munsrim or the court concerned that election petition
was presented in person by the petitioner it will be presumed
that election petition was not filed as per norms required
under Rule 35 (2) of Rules, 1994.

5(iv) It is next contended that there is no illegality and
perversity in the order impugned, thus, instant first appeal is
liable to be dismissed, being misconceived and devoid of
merits.

6.  Having considered the rival submissions advanced by
learned Senior counsel for the parties and on perusal of
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record, it is manifest that the point for consideration in the
instant matter lies in a narrow compass as to whether the
election petitioner (appellant herein) was present in person at
the time of presenting the election petition on his behalf
before the authority concerned as per norms required under
Rule 35 (2) of Rules, 1994. Thus, provision enunciated under
rule 35 of Rules, 1942 is to be considered, in the given
circumstances of the present case, which is quoted
hereinbelow:-

“35. Time and manner of presenting petitions- (1) An
election petition calling in question the election of a
Pramukh or Up-Pramukh may be presented to the Judge at
any time within thirty days from the date of declaration of
the result under Rule 14 or Rule 29, as the case may be.

(2) It shall be presented in person by the petitions or if
there are more than one petitioner, by any one or more of
them.”

7. Chapter IV of Rules, 1994 contains the provisions
relating to disputes qua elections of Pramukhs and Up-
Pramukhs, which commence from rule 35 to rule 49. Looking
limited the scope of this appeal, rule 35 is relevant which
denotes time and manner of presenting the election petition.
Rule 35(1) provides the limitation to file the election petition
that it should be filed within thirty days from the date of
declaration of the result under rule 14 or rule 29, as the case
may be. Moreover, rule 35(2) of Rule, 1994 (which is
relevant for the instant first appeal) denotes prerequisite to
file election petition that it shall be presented in person by the
petitioner. And, if petitioners are more than one, it shall be
presented by any one or more of them.

8. In the light of the provisions, as mentioned above, and the
controversy involve in the instant matter, this Court has
carefully scrutinised the record of the court below which is
available on the board and same has been perused by counsel
for both the parties as well. Record evince that the election
petition had been presented on 28.7.2021 before the
concerned clerk (Sadar Munsiram) who has made his report
at the rear side of the first page of the election petition that
the election petition has been presented on behalf of the
election petitioner through counsel Sri Manish Shankar
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Amist. For the ready reference endorsement made by the
sadar munsiram dated 28.7.2021 is quoted hereinbelow:
“sfarTo],

IRgd GG ITEPT AT FHIT Bl SR W ST G BV ST TS0
ERT J¥qd [T 71 (1T JTeaT =iid eFEdR a wa@d AT
& ST & ST 1T AT =T Yok YT &

Rufe wrev gega &1/

ETETY

28—7—2021
9. Election petition was placed on the same day before
learned District Judge along with the report of Sadar
Munsiram. After receiving the record, learned District Judge,
Mahoba has passed the order dated 28.7.2021 with an
observation that election petition has been filed on behalf of
the election petitioner through counsel Sri Mani Shankar
Amit and Sri B.B. Lal Saxena. For ready reference order
dated 28.7.2021 passed by learned District Judge is quoted
hereinbelow:

ST Jg g BT Il B SR H GTD [AgTT SfEraaarTer A
AT BV e va st fodlo T THIA FRT IR B TE |

- N N
IAINA SITET pl 3idetipT 1hdT |

SRS goTT & gIg T @ &Y H qof Wforeev 8/ favef T @t
THeT St 81| ared gars faie 16,/08,/21 FI U &

foretr oror

T
10. Perusal of first page of order sheet evince that it
contains three orders i.e. order dated 28.7.2021, 16.8.2021
and 3.9.2021. Specimen signature of the election petitioner is
endorsed below the order dated 28.7.2021 in the margin of
the aforesaid order sheet. District Judge has returned the

finding that specimen signature of the election petitioner is
endorsed parallel to the order dated 16.8.2021 (Suffix the
order dated 16.8.2021). He has emphasised, as well, on the
order dated 16.08.2021 wherein District Judge has noted the
personal presence of the election petitioner and, accordingly,
inferred that petitioner was not present in person at the time
of presenting the election petition i.e. 28.07.2021 rather he
was present in person only on 16.08.2025. Learned Senior
Counsel for the respondent has pointed out that in order dated
16.8.2021 personal presence of the election petitioner has
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been noted by the learned Tribunal, however, his personal
presence has not been noted in order dated 28.7.2021,
therefore, it can easily be inferred that election petitioner was
not present in person on 28.07.2021 rather he was present on
16.08.2021 and, accordingly, he has put his specimen
signature near to the order dated 16.8.2021. I am sceptical of
the submission advanced by the learned Senior Counsel for
the respondent that the specimen signature endorsed by the
election petitioner pertains to the order dated 16.8.2021 and it
cannot be inferred that he was present in person at the time of
presenting the election petition on 28.7.2021. However, bare
eyes reading evince that, signature of the election petitioner
is endorsed just below the order dated 28.7.2021, that too,
parallel to the signature of District Judge of said date and
above the order dated 16.8.2021 in the margin of the order
sheet. In my opinion, any prudent person can infer that it
pertains to the order dated 28.7.2021 and not to the order
dated 16.8.2021 as interpreted by the learned District Judge
and fortified by learned Senior Counsel for the respondent
No.1. It appears, prime facie, that signature being endorsed
below the order dated 28.7.2021 has led the learned District
Judge drew inference that it has been signed on the next date
i.e. 16.8.2021, however, failed to appreciate that specimen
signature of the appellant was made parallel to the signature
of learned District Judge of the same date and above the
order dated 16.08.2021. Thus, finding returned by District
Judge qua absence of the election petitioner at the time of
presenting the election petition, based on positioning of
specimen signature of election petitioner in the margin of
order sheet, is perverse.

11.  The case of Devendra Yadav (supra) relied upon by the
learned senior counsel for the respondent No.1 evince that in
the report submitted by the sadar munsiram there is a specific
noting with regard to the person who has filed the election
petition. For the ready reference noting made by sadar
munsiram in the cited case, as mentioned in paragraph 19 of
the order, is quoted hereinbelow:

“19. The Sadar Munsarim had made the following report
on the back of the first page of the election petition:
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“UNGd B B [QT1F 23.12.2010
IRgd Pl—3fl HarT< Y U0
fary

Tgd g AIRABT $ AT B SFNEBR ¢ Al & ST &)
gecd = Yo J0 200.00 GUAT GIG & Todrdl QAT TAT &)
gfayia @1 NI 50 500.00 &Y S9%1 H AT BN ATHT QTRIT
g/ THeT AT qIeT &) e AT AT 8 9F 8 B ey
Irgdl 7% fFaraT [@avor 7 [ ey S9e 79 & Brferd
¥ ST B &g QST Ivgd &/

Rale war & 9 &/

80 37yfod
e FANT
23122010
Thereafter, the election petition was placed before

the Judge concerned who had passed the following
order on 23.12.2010:

23.12.2010

A IS gAE AMAS I IdR ATRd b Afaar s
A=< I, TS0 gRT WRAd fhar rar| gaR¥ sman &

AT U BaIAT |
SIEN|
ol IR 71| fauelt &1 fadies 12.1.2011 F9d &= F#H
SR & |
g0 3rufad
I/c e St

12. Bare perusal of the aforesaid report, as quoted in the
cited judgment, evince that the name of the person who has
presented the election petition is clearly mentioned as
Sadanand Rai (Advocate) at the top of the report and below
the aforesaid noting there is a report running in 5 and % lines
showing the valuation etc. of the election petition.
Subsequent to the report there is a order of District Judge
dated 23.12.2010 which clearly indicates that election
petition has been filed by Sada Nand Rai, Advocate counsel
for Devendra Yadav. Accordingly, the election petition has
been ordered to be registered .

13. Having considered the cited case of Devendra Yadav
(supra) in the given circumstances of the present case, [ am of
the view that there is a visible difference with regard to the
noting made by the Sadar Munsiram in the instant election
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matter and the matter which has been relied upon by the
senior counsel for the respondent No.l. The order dated
28.7.2021 unequivocally mentioned that election petition has
been presented on behalf of the election petitioner through
counsel Sri Manish Shankar Amist and B.B. Lal Saxena,
however, there is no averment that election petition has been
filed/presented by aforesaid counsel on their own as counsel
for the election petitioner, as mentioned in the cited case.
Moreover, signature of the present appellant in the margin of
order sheet dated 28.7.2021 authenticates his presence in
person on the date of presentation of the election petition,
which lacks in the cited case. Apart from that submission
advanced by learned Senior counsel for the respondent that in
order dated 16.8.2021 personal presence of election petitioner
has been mentioned, and to authenticate his presence he has
put his signature in the margin of order sheet dated
16.8.2021, is of no avail as well. Submission of learned
Senior Advocate in this regard is not supported by the
following order sheets wherein election petitioner has been
shown to be present before the court, however, order sheet
does not bear his signature.

14. Presenting the election petition on behalf of the
election petitioner through his counsel does not means that
election petitioner was not present at the time of presenting
the election petition. In my opinion, signature made by the
election petitioner in the margin of the order sheet dated
28.7.2021 clearly indicates his presence in person at the time
of presenting the election petition. Learned District Judge has
misread and misinterpreted the placement of the signature of
the election petitioner (appellant) in the margin of the order
sheet which contains orders dated 28.7.2021, 16.8.2021 and
9.9.2021. Assuming arguando, that no specific finding has
been returned by learned District Judge in its order dated
28.7.2021 that petitioner is present before the court in person
at the time of presenting the election petition, the signature
endorsed in the margin of the order sheet dated 28.7.2021
clearly infers his presence at the time of presenting the
election petition in person. Thus, the case of Devendra
Kumar (supra) relied upon by learned Senior Advocate for
the respondent No.1 is not fully applicable in the facts and
circumstances of the present case.
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Digitally signed by :-
MANISH TRIPATHI
High Court of Judicature at Allahabad

15. In this conspectus, as above, instant First Appeal
succeeds and is allowed. Order dated 20.4.2022 passed by
District Judge, dismissing the election petition No.1 of 2021,
for want of compliance of Rule 35 (2) of Rules, 1994, is set
aside. Election petition is restored to its original number and
both the parties are hereby relegated before the election
tribunal concerned to get the aforesaid election petition
decided on merits.

16. Having considered the old matter of 2021 it is expected
from learned tribunal that he shall make an endeavour to
decide the election petition as early as possible.

Order Date :- 9.5.2025
Kumar Manish
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