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1. Petitioner’s father, an Assistant Teacher at Madarsa Faizanul Uloom,
Bahadurganj, Ghazipur, died-in-harness on 11.05.2012. Petitioner filed an
application dated 15.07.2012 for compassionate appointment, however,
despite repeated reminders and representations when no decision was taken
by concerned respondent, petitioner was constrained to approach this Court
by way of filing Writ-A No. 12043 of 2014 which was disposed of vide

order dated 25.02.2014 with a direction to consider the case of petitioner.

2.  Petitioner has filed a fresh representation, however, it was rejected
vide order dated 23.04.2014 by Chief Secretary, Department of Minority
Welfare and Wakf on ground that at the relevant time there was no scheme
or rules to grant compassionate appointment in Madarsa and State was

seized with making new rules.

3. Aforesaid order was never challenged at the behest of petitioner. It is
the case of petitioner that Uttar Pradesh Ashashkiya Arabi Aur Farsi Madarsa
Manyata, Prashasan Aur Sewa Viniyamavali, 2016 (hereinafter referred to as
“Regulations, 2016”) was enforced from 22.07.2016 and its Regulation
10(2) provides that dependant of an employee, who died-in-harness, can file

application for compassionate appointment within five years from the date

of death.

4. Sri Harindra Prasad, learned counsel for petitioner, submitted that

petitioner filed a writ petition before this Court bearing No. 7048 of 2017
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with a prayer that his claim for compassionate appointment be considered

under aforesaid Regulations, 2016.

5. Said writ petition was disposed of vide order dated 14.02.2017 with a
direction that claim of petitioner be considered in terms of aforesaid

Regulations, 2016.

6. In pursuance of above order, a fresh representation was filed by
petitioner, however, by means of impugned order dated 28.09.2017 it was
rejected on ground that petitioner’s claim for appointment on compassionate
basis was already rejected vide order dated 23.04.2014 which remained
unchallenged and since petitioner’s father died-in-harness before
Regulations, 2016 came into force, which has no retrospective effect,
therefore, claim of petitioner cannot be considered in view of Regulations,

2016. Relevant part of impugned order is reproduced hereinafter:

el I G TITI T FiAd FoHo T JeUaEdd Bl
Vg qF% IFHFI-3 @ PRI 19 [do 23 3He], 2014 T2l JoHo
T SITEEIP BT U TP JJHFI-3 @ AT ol adrad 4
B 98 Jcqaed Bl Ud aFh dl Sl & G¥Dre] e
Fo¥o H 22 qellg 2016 T TTSC §3TT, BT el 15T 1] I8
TSE FoTo STIRTDI 3i¥E] U BIRE] FGvHT HI=IcT HITHT VG Hal
fRfyearaett 2016 &)

S [AEraet & gRT-1 @& (SUERT-2) 5 I8 P87 T 8 [
Tg T9C H TPpIAd &4 & faid | ugad &Ffll JoHo AT &
PHIITT ST 23 3, 2014 & AN Jad YT @& &9 4 da
TSI 17 ST G799 T8l 9T 7 &1 GEg9R FTo I ~ierd &
IR feo 25.02.2014 U9 TALT IEAE P FGETT fqo
11.03.2014 T8t & FwaIRT &l gar & foivar Sigar a8
YISICIR GIRT 9T @l 5% 174 ST 81 7 al g SifEdT bl
fraet 7 ar w&ad: & &idt & Sk 7 & gu [ a&fdy 3 gadm
AT & T HTH & T IfEBR TGd: T &l &1 5§ dB
THEIEd IedTd @ SGER TG GRT [HIF1aet A 7 8 O a¥ @
g I BT TGP T8 g7 &1 Gl FRPBR Toic JoFo F [qo
22 Gelld 2016 P gad T & GG H fAgHEe 2016
JTfecreT H 37 T & Silv I8 o F SfEfET fafer 22 gerg 2016
TyTet &1 FEA Il T 3EFT Pl Gad JTET @& WY H [T
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T&l fasar ST Fepar 81 Fife Y 2016 B RfATEE | 9d @T I8
P &l Ho FF RIGAT & IR fFo 14.02.2017 T IR fqo
17.08.2017 & HIIR o Ha-¢ep FevH] Bollgerdeld, &G,
fSIeTT—TroigY & 37T A1t Tt ST 5 H SRgl S1u! ST /
[RRHAIBRUT TR [T 14.04.2017 TG 15471

gl [AgEraet qiear! qa-ga /ga-gaol afHrd sidt & a
frmraet 22 gelrg 2016, IrE & aERUT H STEIed T8l &1
(Retrospective effect) & G &1 & @& 9 fA=raet! &7 77 -1
B1 SULRT-2 7 TG FIGE & & [FIaet] & & 817 & feid 22
T8 2016 & IR FAP SMYT BT AT & Bl Fawel &1 §9¢
gef ot greff &7 Tewr OTNTT & SR fdo 23 3T 2014 FINT AT
1357 ST 9T &1

37 [reff @1 FeIIdeT Iy g AaEEe & g%y 7 &1 &
PIRUT JTefT U7 faidr 20.02.2017 AV ARG 1547 Irr &1

7. Learned counsel for petitioner submitted that petitioner’s father died-
in-harness on 11.05.2012 and according to above referred provision of
Regulations, 2016, a dependant can file application for compassionate
appointment within five years, i.e., in the present case till 11.05.2017.
Therefore, as soon as Regulations, 2016 came into force w.e.f. 22.07.2016
petitioner immediately filed a representation dated 11.01.2017, i.e., within
five years of death of his father. However, when it was not considered,
petitioner has approached this Court by way of filing Writ-A No. 7048 of
2017 wherein a direction was passed to consider the case of petitioner.

Therefore, claim of petitioner cannot be non-suited.

8.  Learned counsel for petitioner further submitted that the controversy
with regard to retrospective effect of Regulations, 2016 was considered by a
Coordinate Bench of this Court at Lucknow in Mohd. Ayza Ahmad vs. State
of U.P. and others, 2018(4) ADJ 243 wherein it was held that a person whose
parents expired within a period of five years can apply under Regulation 10
of Regulations, 2016, despite such a death might have happened before
22.07.2016. Learned counsel submitted that petitioner’s case can still be

considered despite his father died-in-harness about 15 years ago as petitioner
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was always agitating his right before concerned respondents and has also

approached this Court on earlier two occasions.

9. Learned Standing Counsel appearing for State-Respondents and Sri
Mohd. Naushad Siddiqui, Advocate appearing for Respondent-4, have not
disputed the above referred position of law as held in Mohd. Ayza Ahmad
(supra). However, they submitted that after such a long time the object of
compassionate appointment does not survive. They referred para 6 of
counter affidavit that petitioner and his family are not in financial crisis. For

reference para 6 of counter affidavit is reproduced hereinafter:

“6. That the contents of paragraph No. 5 of the writ petition being
matter of record, need no comment, it is further submitted that the
mother of petitioner got due amount of petitioner’s father and also
receiving family pension and petitioner is living with her mother in a
joint family and his elder brother Akramullah is doing job in Saudi
Arabia another brother Nurullah having business in Bhadurganj and
petitioner having well furnished house in which A.C. and other
equipments are installed and in the one portion of house two power-
loom has run by petitioner and one brother, so from these means at-
least more than 1,30,000/- per month income of petitioner joint
family.”

10. Learned counsel for respondents further submitted that since claim of
petitioner was already rejected vide order dated 23.04.2014, it cannot be

renewed only on basis of subsequent enactment of Regulations, 2016.

11. In rejoinder, learned counsel for petitioner submitted that aforesaid
facts are disputed though by referring para 4 of rejoinder affidavit he fairly
submitted that so far as claim that petitioner and his family are not under
financial constraint, it has not been specifically denied. For reference para 4

of rejoinder affidavit is reproduced hereinafter:

“4- That in reply to the contents of paragraph no.
5,6,7,8,9,10,11,12,13,14 and 15 of the counter aftidavit it is stated by
the deponent that the petitioner is fully entitled for appointment
under dying-in-harness rules because the father of the petitioner has
died during his service period. It is further important to state here
that the present controversy is squarely covered by the judgment and
order dated 29.01.2018 passed by Hon’ble Lucknow Bench of this
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Hon’ble Court rendered in Civil Misc. Writ Petition (S/S) No. 1227
of 2018, Mohd. Ayza Ahmad Vs. State of U.P. and others as such the
petitioner is also entitled for the similar relief because the death of
father of the petitioner took place within 5 years prior to coming into
force of ““ Uttar Pradesh Ashashkiya Arabi Aur Farashi Madarsa
Manyata, Prashashan Aur Sewa Viniyamavali, 2016 by notification
dated 22.07.2016. The date of death of the father of the petitioner is
11.05.2012 which happen within 5 years from the commencement of
the said rules.

The photocopy of the judgment and order dated 29.01.2018
passed by Hon’ble Lucknow Bench of this Hon’ble Court in Civil
Misc. Writ Petition (S/S)No. 1227 of 2018 1s being filed herewith as
ANNEXURE NO. R.A.-1 to this affidavit.”

12. I have heard learned counsel for parties and perused the material

available on record.

13. In the present case, petitioner was active towards his right for
consideration of his application for compassionate appointment and not only
he has repeatedly approached the concerned respondents but has approached
this Court earlier also. At one stage petitioner was satisfied when his
application was rejected by concerned respondent on 23.04.2014, however,
when Regulations, 2016 came into force and petitioner finds that Regulation
10 of aforesaid Regulations provides that a claim can be considered under
the said regulations, if any application is filed within five years from the
death of employee concerned, he immediately approached the concerned
respondent and when it was not decided, he approached this Court, however,
his claim was rejected by concerned respondent by way of impugned order
dated 28.09.2017 on two grounds, firstly that his claim was already rejected
vide order dated 23.04.2014 and secondly Regulations, 2016 have no

retrospective effect.

14. So far as issue of retrospective effect is concerned, petitioner has a
good case since Coordinate Bench of this Court at Lucknow in Mohd. Ayza
Ahmad (supra) has dealt with the issue and held that if death occurs within
five years before Regulations, 2016 came into force, the claim for

compassionate appointment can be considered.
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15. So far as finality of rejection of claim in terms of order dated
23.04.2014 1is concerned, since subsequently Regulations, 2016 came into
force and in case petitioner’s case falls within the four corners of said
Regulations, it is a new cause of action and order dated 23.04.2014 cannot

be considered as a bar of res judicata.

16. In aforesaid circumstances, the Court is of the view that both grounds
mentioned in impugned order do not survive. However, so far as the last
submission of learned counsel for respondents that since petitioner’s father
died-in-harness about 15 years ago, the object of compassionate appointment
to tide over the immediate financial crisis may not be available, is
concerned, the Court takes note of a recent judgment passed by Supreme
Court in Canara Bank vs. Ajithkumar G.K. 2025 INSC 184 wherein the
issue of delay especially when litigation was before the Court of Law and its
effect on consideration of application for compassionate appointment, was

considered and relevant paragraphs of judgment are reproduced hereinafter:

“25.  The first sub-issue is in relation to the lapse of time since the
respondent’s father passed away. It has been in excess of two
decades. It does not require anyone to put on a magnitying glass here
to assess the time that has been taken for the application of the
respondent for compassionate appointment to be finally decided. The
parties have reached the third tier in the second round. One of the
foremost factors for appointment on compassionate ground is that
the same should be offered at the earliest. Unless appointment is
made soon after the need to mitigate hardship arises, tiding over the
immediate financial crisis owing to (i) sudden premature and
untimely death of the deceased employee or (ii) medical
incapacitation resulting in the employee’s unfitness to continue in
service, - for which benevolence is shown by offering an
appointment - may not exist and thereby the very object of such
appointment could stand frustrated.

26. More often than not, spurned claims for compassionate
appointment reach the high courts or even this Court after
consuming substantial time. The ordinary rule of litigation is that
right to relief should be decided by reference to the date on which
the suitor entered the portals of the court. The relief that the suitor is
entitled in law could still be denied in equity on account of
subsequent and intervening events, 1.e., events between the date of
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commencement of the litigation and the date of the decision;
however, law is well-settled that such relief may not be denied solely
on account of time lost in prosecuting proceedings in judicial or
quasi-judicial forum for no fault of the suitor [see : Beg Raj Singh v.
State of U.P.50]. It would, therefore, not be prudent or wise to reject
a claim only because of the time taken by the court(s) to decide the
issue before it.

27. Lapse of time could, however, be a major factor for denying
compassionate appointment where the claim is lodged belatedly. A
presumption 1s legitimately drawn in cases of claims lodged
belatedly that the family of the deceased/incapacitated employee is
not in immediate need of financial assistance. However, what would
be a reasonable time would largely depend on the policy/scheme for
compassionate appointment under consideration. If any time limit
has been prescribed for making an application and the claimant
applies within such period, lapse of time cannot be assigned as a
ground for rejection.”

In aforesaid circumstances, since petitioner was before this Court

earlier also, therefore, delay cannot be a sole ground to rejected his claim.

However the issue, whether petitioner and his family are presently in

financial crisis or not, can still be looked into by the concerned respondent.

18.

In view of above, impugned order dated 28.09.2017 is hereby set aside

and matter is remitted to concerned authority with a direction to reconsider

the case of petitioner for compassionate appointment in the light of

observations made hereinabove.

19.

The writ petition is accordingly disposed of.

Order Date :- 16.05.2025

AK

Digitally signed by :-
AWADESH KUMAR
High Court of Judicature at Allahabad
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