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1. Heard Sri Sukhvir Singh, learned counsel for the appellant-Manjeet
Kumar and Sri Rajiv Lochan Shukla alongwith Sri Shashank Pandey,
learned counsel for the appellant-Gaurav Singh, Ms. Archana Singh,
learned AGA-I for the State and Sri Sunil Vashisth alongwith Sri

Sushil Shukla learned counsel for the informant.

2. Both appeals arise from the judgment and order dated 12.05.2015
passed by Fast Track Court No. 2/Additional Sessions Judge,
Ghaziabad in Sessions Trial No. 1227 of 2013 (State Vs. Manjeet
Kumar and Gaurav Singh). Thereby, both appellants have been
convicted for the offence under Section 302 IPC. They have been
sentenced for life and fined Rs. 25,000/- each with default sentence of



one year. Also, both appellants have been convicted for the offence under
Section 201 IPC. They have been sentenced for seven years each and
fined Rs. 10,000/- each with default sentence of six months. The appellant
Manjeet Kumar has also been convicted for the offence under Section 376
IPC and has been awarded life sentence with fine Rs. 20,000/- together
with default sentence of one year. All the sentences are directed to run

concurrently.

3. The appellant Gaurav Singh was granted bail on 30.08.2017, at the
same time, bail was denied to the appellant-Manjeet Kumar by the order
of a coordinate bench. On his second bail application being allowed vide
order dated 27.07.2022 passed by a coordinate bench of this Court, the
informant side approached the Supreme Court. On 28.04.2023, the
Supreme Court expedited the hearing of the appeal. Today, the case is
listed under the category of cases in which hearing has been expedited by

the Supreme Court. Accordingly, the appeals have been heard.

4. The prosecution story emerged thus. First, on 09.04.2013 one Sachin
Chaudhary (stranger to this case) made a Written Report at Police Station
Kavinagar, Ghaziabad reporting that a dead body of an unknown 22 year
old girl was lying behind Tanushree farm house. The said application is
Ex.Ka-17 at the trial. On that application, Inquest was conducted at 11.00
a.m. without reference to any police case registered (upto that time), on
09.04.2013. The Inquest Report is Ex.Ka7 at the trial. It was prepared by
S.I. Vijay Kumar Sharma (P.W.-8 at the trial). Thereafter, autopsy
examination was conducted on the unidentified dead body by Dr. S.S
Chaudhary (P.W.-7 at the trial), on 09.04.2013 at 15:20 hours. Therein the
doctor observed that death may have occurred about a day earlier. Rigor
mortis had passed. Frothy blood had oozed from the mouth and nose of
the deceased. Death had been caused by asphyxia as a result of ante

mortem strangulation. He reported the following ante mortem injuries:
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“Brownish black abrasion 17 x 9 cm in front of neck 7 cm
from left ear and 5 cm from right ear.

Hyoid bone present”

The Autopsy Report is Ex.Ka-6 at the trial.

5. Thereafter, Sandeep Tomar (P.W.-2 at the trial) made a Written Report
to the Police Station Kavinagar, Ghaziabad at around 8.00 p.m. on
09.04.2013. It is Ex. Ka-2 at the trial. On that Written Report, First
Information Report was registered at the Police Station Kavinagar,
Ghaziabad at about 20:15 hours, on 09.04.2013. The First Information
Report is Ex. Ka-1 at the trial. According to that, the deceased Renu aged
about 24 years, was the sister of the first informant Sandeep Tomar (P.W.-
2). Prior to the occurrence she lived in a tenanted accommodation of
Hansraj Taneja (not examined at the trial) described as 6/22 Sector-A,
Chiranjeev Vihar, Ghaziabad. The previous night at about 8.00 p.m. the
deceased went with the accused Manjeet Kumar in his Scorpio car. Her
dead body was discovered lying behind Tanushree farm house in the
morning on 09.04.2013. It was recovered as an unidentified dead body.
On the face of it, the deceased had been strangulated. The first informant
also assigned motive to the accused Manjeet Kumar - for reason of
pressure applied by the latter on the deceased, to marry her. That marriage
was not possible as both parties were residents of the same village. After
making the prayer to register a case, the first informant further narrated

that the deceased was not agreeable to the marriage.

6. Both the appellants were arrested on 15.04.2013 by S.I. R.P. Singh
(P.W.-12 at the trial) from a house at Gangapuram, Ghaziabad. Upon their
arrest the accused led to recoveries from a house belonging to Gaurav
Singh namely Apartment D109, Govind Vihar, Ghaziabad of an Alto car,
(Material Exhibit No. 23) described to have been used by the appellants to
dispose of the dead body of the deceased after wrapping it in a quilt.
According to the prosecution story, that car had blood stains. That
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Recovery Memo is Ex. Ka-13 at the trial. Also, three other recoveries
were made one of blood stained and plain earth (Ex. Ka-14 at the trial), of
blood stained rexine used on a sofa (Ex. ka-15 at the trial) and third of
blood stained slipper described to be belonging to the deceased (Ex.Ka-16
at the trial).

7. Though dead spermatozoa were discovered in the vaginal slide drawn
from the deceased, no DNA report was obtained thereon. Also, no
serological or other scientific report exists to establish either physical
presence of the deceased inside the house from where recovery of blood
stained earth, blood stained rexine and blood stained slipper were
recovered (Ex. Ka-14, 15 and 16) or from the Alto car described to have
been used to transport the dead body of the deceased, from the place of
occurrence to the place where that dead body was discovered. Also, the
Scorpio car wherein the deceased was last seen with the accused Manjeet
Kumar was not recovered nor any recovery of quilt was made (in which

the dead-body is described to have been wrapped and disposed of).

8. In such facts, upon completion of investigation, the police submitted
chargesheet (Ex. Ka-20 at the trial), against both appellants. Upon the
case being committed for trial, the learned Sessions Judge framed the

following charges against the accused persons:

Against appellant-Manjeet Kumar:

“1. J& 13 a1 08.04.2013 P THT F¥IT 20.00
g9 T FH o & 109 e~ 8w &t 9t vg
YpeT & FYISY H [oier MiGiamEe d &5 H S
397 AT TRT & 1T U T BN arat &) 987
o I TIAY P FHD 1377 qict T & FhIoar
TS G & WY U I oA SeTaY SWehl 8T PTG
PV S S HPBR 39T YTogodo b &NT 302 &
3= GUSHIT 379NTeT BN 15T &l 15 =Irirery
& TS 5 81
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2. J8 & QU faies THT gV 379+ il bl g5
Jo T TR &1 8T BY P IHD G B AT Bl
VoIS H TN STRTET F GIEY BT [AAITT PNT b
T agE B &899 @ Uis e fQar 39
YBR 397 Ylogod @l &NT 201 & =TT
SUSHIT 3IGNTe PING T St b =R &
TG 4 &l

3. IE fab 319eb 7 9I7eT YT §Il §Y aIs] &bl 57 po
X TR P 3T AT TS @ BT T QY
WP G ARING T2 I Y Iqa Trel
IP! §T G Gd G FeaIedT 15271 $ HDIR 3Ta
YloGowo Bl TRT 376 & I=IT TUSHIT STGRTET
PHINT 15T 571 1 ~IRITerT & FstrT 5 81”7

Against appellant-Gaurav Singh

“1.J8 & o71F 08.04.2013 P TFT HIT 20.00
g9 T T o It 109 Tfa~e 8w &t 9t vg
YpeT & FRIGY H [oier MiGiImEe Bl &g H S
315 el FoAld PHIR & HTel Vb 1T 8l Ia] a1
g8 gpo ¥ AN Bl FHD [BYR qiet B
TPITI TSt & o SIBY TAT S9N IGP 8T
PINT &% & $F TP 397 YloGoTo @l &NT
302 & =TT IUSHIT T HIRT fbar ot fb
~ITITeTT & THsTT 5 81

2. I8 [ SWRIF faTie 57 o¥ 3719 il & g8
Po ¥ TR B1 T Y & IHD 94 Pl FHlT bl
VoIS H JTEIPY NI F WIET P 137197 FYT b
31T H T B &89 @ Ule b 1R/ §9
UHR 39+ YloGoHo I &RT 201 & I=FId
SUSHIT 37UNTeT PING [T S T @&
THsTT 7 817

9. At the trial, besides the above documentary evidence, the prosecution
relied on oral evidence of twelve witnesses. First, Constable Mohanvir
Singh was examined as P.W.-1. He proved the registration of the First

Information Report and the corresponding G.D. entry.
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10. Next, Sandeep brother of the deceased Renu was examined as P.W.-2.
He proved that the deceased was his elder sister aged about 24 years. She
was preparing for Civil Services Examination. At that time she was
residing at the tenanted accommodation described as 6/22 Sector-A,
Chiranjeev Vihar, Ghaziabad. In the morning of 09.04.2013 he tried to
contact the deceased on her mobile number but could not contact her. He
went to her house in the evening but she was not present. He then
contacted the landlord of the premises namely, Hansraj Taneja, his wife
Vimla Taneja and servant Ajay. They told him that the deceased had gone
out with the accused Manjeet Kumar in his Scorpio car alongwith an
unknown person, the previous night between 7.30-8.00 p.m. He disclosed
the vehicle number UP14-PB-3784. On gaining that information, he
reached Kavinagar Police Station and described his missing sister. The
police told him about the dead body of an unidentified women, discovered
that morning. On gaining that information, he reached the Hindon
Mortuary and identified the dead body that of his sister Renu. He
identified both the appellants Manjeet Kumar and Gaurav Singh in the
dock. Then, he proved the motive for the occurrence namely physical
relationship established by the accused Majeet Kumar with the deceased
Renu on a false promise of marriage. He admitted to intimate relationship
formed between the appellant Manjeet Kumar and the deceased Renu.
Next, he proved that the appellants had destroyed the dead body of the
deceased by throwing it behind Tanushree farm house. He also proved the
submission of his Written Report on which the FIR was registered.
Further, he proved phone number of the deceased as also his own number.
Last, he proved that he later came to know that the other person who
accompanied Manjeet Kumar - when the deceased was last seen with him

was Gaurav Singh.

11. It is noteworthy that the said witness made no attempt to prove that the

occurrence of rape and/or murder of the deceased Renu was caused at
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Apartment No. D-109, Govind Vihar, Police Station Kavinagar. He also
did not make any attempt to prove any of the recoveries made by the

police, from that place.

12. Thereafter, Radhey Shyam, the maternal uncle of the deceased and her
brother Sandeep (P.W.-2) was examined as P.W.-3. He proved that his
sister Kunti Devi (mother of the deceased) was suffering from a spinal
disease. He had visited her on 07.04.2013 at Galand. He stayed there
overnight to enquire about well being of Kunti Devi. Without any further
disclosure, he stated, on 08.04.2013 he alongwith the younger brother of
his brother-in-law (husband of Kunti Devi) namely Vijay Kumar (P.W.-5
at the trial), left for Manesar, Gurgaon, to look for a suitable boy to marry
the deceased Renu, to. They decided to leave at 4:00 - 4:30 p.m. As they
left for Manesar, Gurgaon at 4:00 p.m. on a motorcycle, they first went to
Govindpuram on the request of Vijay Kumar. They stayed for two - two
and half hour. Thereafter, they started for Gurgaon via Hapur Chungi. At
about 8:30 p.m. they stopped at a traffic signal upon a red light. A Scorpio
car parked on their right. It was driven by the accused Manjeet Kumar and
Renu (the deceased) was sitting beside him (i.e. closest to the witness).
Also, another boy was sitting at the back seat of that vehicle. However,

he did know him from before. Yet he now identified that person as Gaurav

(in the dock).

13. He further proved that the paternal uncle of Renu i.e. Vijay Kumar
(P.W.-5) enquired from Manjeet Kumar where he was taking Renu to?
The accused Manjeet Kumar replied that he was going to drop Renu to
her village house at Galand as her mother was seriously ill. He also
proved that in that interval he had also enquired from Renu (deceased)
about her well being. He did not prove any reply that may have been
given to him by Renu. However, he proved that thereafter he alongwith

Vijay Kumar (P.W.-5) continued for Gurgaon on their motorcycle. There
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they met the prospective groom for the deceased Renu on 09.04.2013.
They liked him and called home i.e. Galand from a telephone booth.
Then, they learnt that Renu was dead. When they reached back Galand,
they learnt that Manjeet alongwith his accomplice had killed Renu. By the
time they reached the dead body of Renu had been cremated. He also
proved that his statement was recorded by the police. Thus, the witness
brought forth the evidence of last seen at about 8:00 — 8:30 p.m. on
08.04.2013 and at the same time he proved that he first learnt that the
appellants had caused the occurrence only after he returned to Galand on

10.04.2013 - after the dead body of the deceased Renu had been cremated.

14. Next, Dr. Mahesh Kumar Tomar was examined as P.W.-4. He proved
that the vaginal slide drawn from the dead body of the deceased Renu
established presence of dead spermatozoa. He proved that the said report
established that the deceased had experienced sexual intercourse before

her death.

15. Next, Vijay Kumar, the paternal uncle of the deceased Renu and
Sandeep (P.W.-2) was examined as P.W.-5. He proved that the deceased
was his niece and that his sister-in-law (Bhabhi) Kunti Devi was suffering
from spinal disorder for which she was being treated. The younger brother
of Kunti Devi namely Radhey Shyam (P.W.-3) had arrived at Galand on
07.04.2013. On 08.04.2013 the said Radhey Shyam (P.W.-3) disclosed
that his nephew Amit Kumar at Manesar, Gurgaon had suggested a boy
for marriage with the deceased Renu. Radhey Shyam (P.W.-3) also asked
the witness Vijay Kumar to accompany him to explore that matrimonial
proposal. They both agreed to leave at around 4:00 — 4:30 p.m. They first
went to Govindpuram to visit his relative Satveer Singh where they stayed
for two and half hour and from there they restarted for Gurgaon at about
8:30 p.m. They reached Hapur Chungi where they had stopped at a red
light. There a Scorpio vehicle, bearing Registration No. 3784 (full number

not disclosed) stopped to their right. He saw the accused Manjeet Kumar
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was driving that vehicle while his niece the deceased Renu was sitting
beside him and another boy was sitting on the back seat. He could not
recognise him. Notably, he did not make any dock identification of the

accused Gaurav Singh.

16. He further proved that he enquired from the accused Manjeet Kumar,
the purpose of his journey with Renu. The latter replied that he was going
to drop Renu at her mother's place as she was very ill. At that, the traffic
light turned green. Radhey Shyam drove left from the crossing and both

proceeded for Gurgaon, therefrom.

17. At Gurgaon they met Ankit Kumar and thereafter the prospective
groom whom they liked. On 09.04.2013 at about 10:00 — 10:30 p.m., he
called his home at Galand and spoke to his brother Ajay Kumar (P.W.-9),
the father of the deceased to apprise him of the development. In return, he

learnt that the deceased Renu had been murdered.

18. Thereafter, he alongwith Radhey Shyam (P.W.-3) left for Galand, the
next day. They reached after the dead body of the deceased Renu had been
cremated. There was talking in the village that the appellant Manjeet

Kumar had murdered Renu.

19. Notably, he did not prove the date and time when he met the
prospective groom for Renu. At the same time, he proved that he learnt

that Manjeet may have caused the occurrence after he returned to Galand.

20. Thereafter, Satendra Giri (Assistant Clerk) was examined as P.W.-6.
He proved the G.D. entries and receipt of Written Report submitted by
Sandeep (P.W.-2) etc.

21. Thereafter, Dr. S.S. Chaudhary, the doctor who conducted the autopsy
examination was examined as P.W.-7. He proved the injuries (noted
above) as also the hyoid bone was fractured and confirmed the presence

of congested and clotted blood in the respiratory passage of the deceased.
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22. Thereafter, Sub-Inspctor Vijay Kumar Sharma was examined as P.W.-

8. He proved the Inquest Report.

23. Next, Ajay Kumar (father of the deceased) was examined as P.W.-9.
He proved that the occurrence was caused on 08.04.2013 when the
deceased Renu was a tenant of Hansraj Taneja at House No. 6/22, Sector —
A. She was preparing for Civil Services Examination. On the date of the
occurrence at about 7:30 — 8:00 p.m. the accused Manjeet took the
deceased Renu in his Scorpio car bearing Registration No. UP14 — PB —
3784 and threw her dead body behind Tanushree farm house, after killing
her.

24. Next, he proved, on 15.04.2013, the Investigation Officer R.P. Singh
and others met him and Brijesh at about 1:00 p.m. They asked him and
Brijesh to accompany him to Gangapuram. There they walked on a
'Kachcha' road and reached the house of the appellant Gaurav where the
police personnel arrested Gaurav Singh and Manjeet Kumar at about 1:30
p.m. Upon enquiry made by the police, the accused confessed to the crime
and further disclosed that they had used the Alto car to dispose of the dead
body of the deceased after wrapping it in a quilt. Also, he proved the

recovery of Alto car.

25. Thereafter, he further proved that the police personnel took him and
Brijesh to D-109 Govind Vihar where the deceased was done to death.
The lock of the house was opened by the accused person and the police
were shown the place where the deceased had been killed. Thereafter, the
police personnel recovered samples of blood stained and plain floor as
also rexine of the sofa. He also proved the recovery of an old green
coloured slipper of foot size 5 from that place, belonging to the deceased.
He also proved certain photographs taken from that place. Those were

proven as Material Exhibits 14 to 22.
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26. Thereafter, he proved motive. In that he narrated, one and half year
earlier, the accused Manjeet Kumar had harassed the deceased - by
pressuring her to marry him. To continue her studies and for societal
pressures and also for fear of Manjeet Kumar, no police report was made
at that time. However, complaints were made to the father of Manjeet
Kumar. It led to a Panchayat in the village wherein the father of Manjeet

Kumar had been called. However, he refused to abide by the Panchayat.

27. Next, he proved that the deceased did not wish to marry Manjeet
Kumar and that she had never expressed such wish to him. Rather the
accused Manjeet Kumar used to commit obscenities with the deceased.
On such bad behaviour offered by Manjeet Kumar, the witness arranged
for the tenanted (separate) accommodation for his daughter Renu.
However, the accused Manjeet Kumar continued to meet her there in their

absence.

28. Thereafter, the said witness proved that the accused Manjeet Kumar
had strong criminal history and that many cases of sexual harassment and
physical assault were registered against him including one case involving
sexual harassment on a Scheduled Caste girl, in which proceedings had

been stayed by the High Court.

29. Thereafter, he proved that another case was registered against him
with respect to an occurrence involving the owner and employees of
Dream Palace Pilkhuwa, wherein the accused Manjeet Kumar had
suffered a bullet injury on his teeth. He also proved that the said Manjeet
Kumar had been beaten by the local Pandit community but that issue was
resolved by a village lawyer. Last, he proved that the deceased was
inflicted with Polio on her left foot for which she had been treated. He

also proved that his statement was recorded during investigation.
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30. Thereafter, Sachin Chaudhary, the person who discovered the dead
body of the deceased Renu (in unknown), was examined as P.W.-10. He

proved that discovery.

31. Next, Sub-Inspector Subodh Kumar Saxena was examined as P.W.-11.
He proved the arrest of the appellants and the recoveries arising from their

alleged disclosures.

32. Last, the Investigation Officer, R.P. Singh was exained as P.W.-12. He

proved the investigation.

33. Thereafter, statements of the appellants were recorded under Section
313 Cr.P.C. In that, the accused Manjeet Kumar suggested that the entire
investigation was collusive and not fair and that he had been falsely

implicated on suspicion, arising from animosity.

34. In that evidence, the learned Court below has convicted both accused-
appellants under Section 302 and 201 IPC. Additionally, it has convicted
the accused appellant Manjeet Kumar under Section 376 1.P.C.

35. Sri Sukhvir Singh learned counsel for the main accused-Manjeet
Kumar would submit that the entire prosecution story is based purely on
circumstantial evidence. In that the prosecution did not lead evidence of
last seen through the landlord of the deceased namely Hansraj Taneja or
his wife Vimal Taneja or their servant Ajay. Therefore, it was not
established that the deceased left in the company of the main accused-
Manjeet Kumar on 08.04.2013 at around 7.30-8.00 p.m., from her house.
Even if the doubtful evidence of last seen led by Radhey Shyam (P.W.-3)
and Vijay Kumar (P.W.-5) is considered, no other link in the unbroken
chain of evidence required to be established by the prosecution to sustain
the conviction, is proven. Second, in that regard, heavy reliance has been
placed on the fact proven by Dr. S.S. Chaudhary (P.W.-7) who during his

cross-examination clearly proved that rigor mortis had passed and that the
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death may have been caused in the evening on 08.04.2013. Thus,
reasonable doubt exists if Radhey Shyam (P.W.-3) and Vijay Kumar
(P.W.-5) could have seen the deceased alive around 8.30 p.m., that day, as
narrated by them. He has placed reliance on a decision of a coordinate
bench of this Court in Sanju and Another (Neutral Citation No.-
2019:AHC71499-DB) wherein it has been observed as below:

“«“

48. Coming to the second question that the medical
evidence does not support the prosecution case, we find
that the Doctor who conducted the autopsy on the body of
the deceased namely, PW. 4 Doctor Bharat Bhusan has
clearly opined that deep foul smell was coming from the
body of the deceased and further that the dead body of the
deceased was having blisters and the skin had peeled off at
various places. The tongue was protruding. On entire
examination the death of the deceased may have taken
place much earlier than the time suggested by the
prosecution.

49. On the strength of the aforesaid symptoms, as noted by
PW. 4 the autopsy surgeon, learned counsel for the
appellants submits that the occurrence has not taken place
at the time mentioned in the F.I.R. Therefore, by reason of
the above, PW. 1 Jodhapal Singh is not an eye-witness of
the occurrence. The deceased had been done to death
much earlier by unknown assailants and no one was
present to witness the commission of crime. Elaborating
their submissions, they jointly submit that according to the
famous author on Medical Jurisprudence, J.P. Modi, such
conditions in the dead body, as in the present case, occur
after the expiry of a period of 24-48 hours during winter
season and 18-36 hours during summer season from the
time of occurrence. According to PW. 1, the occurrence
took place on 11.8.2006 at 5:30 am. The dead body of the
deceased was placed for postmortem on 12.8.2006 at 2:30
pm. i.e. after 33 hours. PW. 4 has himself suggested that
the occurrence might have taken place in the night of
10/11.8.2006 at around 2 or 2:30 pm.

50. It would also be relevant to mention here that as per
the prosecution case, the dead body was not left
unattended for hours, rather, it was immediately attended
to as PW.-1, brother-in-law of the deceased was present at
the time of occurrence, the F.ILR. was lodged within three
hours, and the inquest started within the next two and half
hours. The family members and other residents of the
village had collected soon after the incident. Forming of
blisters, peeling off the skin and foul smell coming from the
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dead body as reported in the post-mortem report would be
symptom mere akin and likely in a case where dead body is
left unattended for hours. Since we have discarded the oral
testimony of PW. 1, therefore, we have meticulously
examined the medical evidence to look for corroboration of
the testimony of PW. 1. However, nothing substantial has
turned in favour of the prosecution.

36. Third, it has been submitted, Sachin Chaudhary (P.W.-10) who first
discovered the dead body of the deceased lying behind Tanushree farm
house proved (during his cross-examination) that both slippers were on
the feet of the deceased, at that time. Therefore, recovery of a slipper from

inside the house of the appellant Gaurav Singh is clearly planted.

37. Fourth, recovery of blood stained floor/earth, rexine of sofa and
slippers has been doubted. In absence of any serological and/or forensic
report to prove that any of those items was stained with blood of the
deceased or with human blood, the recovery does not prove any
circumstance in the chain of evidence that may lead to a singular

conclusion that the appellant Manjeet Kumar had caused the occurrence.

38. Fifth, in absence of strong circumstantial evidence led, motive
remains relevant. Here, it has been submitted, the prosecution has relied
on a non-existent motive inasmuch as admittedly the appellant-Manjeet
Kumar is disclosed to be married from before. Therefore, there could have
been no pressure by him (upon the deceased), to marry him. Therefore,
the motive cited is fallacious and non-existent. Further, no evidence was

led to establish existence of any animosity between the parties.

39. Sixth, the evidence of last seen brought by Radhey Shyam (P.W.-3)
and Vijay Kumar (P.W.-5) has been wholly doubted. They are pure chance
witnesses got up by the prosecution. They were not present at the Hapur
Chungi road crossing at 8:30 p.m. on 08.04.2013. Their conduct during
that time, immediately after that and later after they learnt of the murder

of the deceased is wholly unnatural. They are wholly unreliable.
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40. Sri Rajiv Lochan Shukla learned counsel for the accused-Gaurav
Singh has adopted the submissions advanced by Sri Sukhvir Singh. He
would add, the case of appellant-Gaurav Singh stands on much better
footing inasmuch as neither he was identified nor he had any motive to
cause such an occurrence. It has been stressed, Gaurav Singh was not
identified either by Hansraj Taneja, his wife Vimla Taneja or their servant
Ajay. Therefore, Sandeep (P.W.-2) disclosed in the FIR that the main
accused Manjeet Kumar was accompanied by another person. Next, Vijay
Kumar (P.W.-5) did not identify the accused Gaurav Singh even in Court.
No Test Identification Parade was conducted. Though, Radhey Shyam
(P.W.-3) and Vijay Kumar (P.W.-5) who claimed that they had seen the
deceased in the company of the appellant Gaurav alongwith Manjeet,
Radhey Shyam (P.W.-3) identified Gaurav in the dock only. Yet, Sandeep
(P.W.-2) who was examined before Radhey Shyam (P.W.-3) [and Vijay
Kumar (P.W.-5)], deposed that he had learnt (later) that Gaurav was also

involved in the occurrence.

41. Next, he has doubted the prosecution story first on the strength of
evidence led by S.I. Subodh Kumar Saxena who arrested the accused
persons and made recoveries from the house of the appellant-Gaurav
Singh. Referring to his cross-examination statement, it has been stressed,
admittedly no member of public was present at that time. Though he
proved recovery of the Alto car, he omitted to record presence of blood
stains in the Recovery Memo (of that car). Though the Court examined
that Material Exhibit No. 23, namely the Alto Car, it did not record any
observation as to presence of any blood stain on it. In any case, in absence
of any serological report and in absence of any DNA test report qua the
dead spermatozoa recovered from inside the vaginal cavity of the
deceased, the circumstantial evidence of presence of blood of the
deceased on the Material Exhibits, is not proven. Next, it has been

submitted, a wholly unbelievable prosecution story has emerged wherein
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blood is disclosed splurged at many places and on many items such as
floor, sofa set, slippers worn by the deceased and even the Alto car. In the
context of death caused by strangulation such large quantities of blood
may never splurge. Absolutely no incised or lacerated wound had been
caused to the deceased. To that extent the prosecution story is wholly
imagined and false. Further, in the same context, it has been submitted,
once the prosecution narrated that the dead body of the deceased was
wrapped in a quilt, carried in the Alto car and thrown behind Tanushree
farm house, neither blood may have spilled in the car nor the prosecution

proved recovery of that quilt.

42. Last, Radhey Shyam (P.W.-3) and Vijay Kumar (P.W.-5) both witness
of last seen acted wholly unnaturally in narrating that they - of their own,
started off from Galand to Manesar in Gurgaon in search of a suitable boy
to whom the deceased may be married. In the context of proven fact that
the family of the deceased was aware of her intimate relationship with the
main accused Manjeet Kumar that had existed for about 1-2 2 years
before the occurrence, Radhey Shyam (Mama) and Vijay Kumar (Chacha)
of the deceased would not have embarked on that exercise, without it
being first suggested to them by the parents of the deceased. Second, it is
equally unnatural that though Radhey Shyam (P.W.3) who is the ‘Mama’
of the deceased who disclosed that he travelled to Galand a day earlier to
ascertain the well being of his sister Kunti Devi and who may have stayed
with her overnight, would have been so gullible to believe the appellant
Manjeet Kumar (who he claimed to have briefly met at a traffic
intersection at 8.30 p.m. on 08.04.2013), that Kunti Devi was so unwell
that the accused Manjeet Kumar was therefore going to drop the deceased
to her house in Galand. Even if that is believed, it is quite incredible that
having witnessed the deceased in the company of Manjeet Kumar, Radhey
Shyam (Mama) and Vijay Kumar (Chacha) of the deceased would have

then continued their journey to Manesar at Gurgaon to search for a groom
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for the deceased, without informing the family of the deceased, at Galand
that the deceased was still continuing her association with the main
accused Manjeet though others in the family were trying to arrange her
marriage elsewhere and though acrimony between the parties had arisen
earlier owing to such relationship being established and being maintained

by the deceased with the main accused Manjeet Kumar.

43. Then, it is further wholly unnatural, having met the boy/prospective
groom at Gurgaon either that day or the next, neither Radhey Shyam nor
Vijay Kumar made a phone call to the family of the deceased at Galand to
apprise them about that development earlier than the telephone call
described to have been first made at around 10:00 in the night of
09.04.2013. What makes that part of the story completely unbelievable is
— having learnt that he deceased had been killed, they would have neither
shared knowledge of last seen with the family of the deceased, at that time
nor they would reach Galand early enough on 10.04.2013, to be able to
attend her cremation. Reliance has been placed on Lahu Kamlakar Patil
& Anr. Vs. State of Maharashtra, (2013) 6 SCC 417, wherein it has

been observed as below :

6

26. From the aforesaid pronouncements, it is vivid that
witnesses to certain crimes may run away from the scene
and may also leave the place due to fear and if there is any
delay in their examination, the testimony should not be
discarded. That apart, a court has to keep in mind that
different witnesses react differently under different
situations. Some witnesses get a shock, some become
perplexed, some start wailing and some run away from the
scene and yet some who have the courage and conviction
come forward either to lodge an FIR or get themselves
examined immediately. Thus, it differs from individuals to
individuals. There cannot be uniformity in human reaction.
While the said principle has to be kept in mind, it is also to
be borne in mind that if the conduct of the witness is so
unnatural and is not in accord with acceptable human
behaviour allowing variations, then his testimony becomes
questionable and is likely to be discarded.”
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44. In the above context, it has also been emphasised that both Radhey
Shyam (P.W.-3) and Vijay Kumar (P.W.-5) also proved that they learnt
that the main accused Manjeet had caused the occurrence only after they
reached Galand where there was some talk amongst the villagers that
Manjeet Kumar had caused the occurrence. If those witnesses had actually
last seen the deceased with the accused Manjeet Kumar, they would not
have relied on the rumours in the village Galand. Rather, they would have
first disclosed to the family of the deceased including her brother Sandeep
(P.-W.-2) or her father Ajay Kumar (P.W.-9) or other members of that
family that they had last seen the deceased with Manjeet in his car on

08.04.2013.

45. Then, reliance has been placed on the fact that neither the vehicle
Scorpio was recovered nor its registration number was ever disclosed by
the informant side till before evidence was received by the learned trial
court. In that, the registration number appeared suddenly during the
examination-in-chief of Sandeep (P.W.-2). In any case, upon enquiry
made by the learned trial court from the office of Regional Transport
Officer it transpired that the registration number UP14 — PB — 3784 had
not been issued till the date of the evidence being received. The learned
trial court has acted with manifest illegality amounting to perversity in

disbelieving the same.

46. Then, challenge has also been raised to the recoveries of Alto car,
slipper, blood stained earth and blood stained rexine of sofa. No
compliance of Section 27 of the Indian Evidence Act was made. Neither
there exists disclosure statement made Part — I nor there exists disclosure
statement made Part — II nor there is any independent witness. While
Sandeep (P.W.-2) narrated that he informed Ajay Kumar (P.W.-9) and
required him to meet up with the police, Ajay Kumar (P.W.-9) narrated
that he was picked up by the police party and required to accompany
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them. Thereafter, the accused were arrested and he was shown the place.
He also did not prove that the accused made any additional statement as
may satisfy the requirement of Section 27 of the Indian Evidence Act.
Reliance has been placed on Subramanya Vs. State of Karnataka,

(2022) SCC Online SC 1400.

47. Next, it has been submitted, the mandatory requirement of Section
313 Cr.P.C. has been violated in this case. Wholesome evidence led at the

trial was confronted to the appellants.

48. Further, neither the material Ex.-23 i.e. Alto car nor any such specific
circumstance was confronted to the appellants. In that regard, reliance has
been placed on a decision of a coordinate bench of this Court in Sonu @
Paua @ Beedi & Anr. Vs. State of U.P., Neutral Citation
2023:AHC:217190-DB, wherein it has been observed as below :

33. When the entire statement in the question-answer form
is put as the circumstance, it would be difficult for the
accused to come up with his defence or the explanation in
respect of the substance of evidence led against him.
Section 313 CrP.C. is by now well-recognized as
conferring an important right upon the accused to explain
the circumstances put against him by the prosecution in the
form of evidence to elicit his reply. Unless questions are
put in the manner required in law such circumstance
cannot be relied upon against the accused.

34. The manner in which statement of accused is recorded
under Section 313 Cr.PC., without formulating the
question and confronting the accused with the
circumstances, which has surfaced against him in respect
of charges levelled has clearly denied opportunity to the
accused to explain the circumstances.”

49. Last, it has been submitted, motive ascribed is non-existent. Referring
to the cross-examination statement of Sandeep (P.W.-2), it has been
asserted that existence of physical intimacy between deceased and the
accused Manjeet Kumar was known to and proven by the said witness.

Second, he proved, though initially the deceased Renu did not like the
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main accused Manjeet Kumar but later she started liking him. He further
proved that the appellant Manjeet Kumar had pressured her to marry him
and that there was ‘Panchayat’ to settle that dispute between the families.
However, no ‘Panchayat’ came to be proved. Then, he proved that he was
aware that his sister Renu had formed physical intimacy with Manjeet
Kumar and he did not like that and it had occurred to him that Manjeet
Kumar be taught a lesson. He had also learnt that the deceased was
maintaining her relationship with the main accused Manjeet Kumar who
used to meet her even while the deceased resided at the tenanted
accommodation of Hansraj Taneja. Therefore, he and his father Ajay
Kumar (P.W.-9) even tried to convince the deceased to not meet the
accused Manjeet Kumar. Then, reference has been made to the cross-
examination statement of Ajay Kumar (P.W.-9), father of the deceased
who also maintained and he disapproved the continuing relationship of
the deceased with the main accused Manjeet Kumar. Thus, besides the
general legal principle that motive is a double edged weapon, in the
present case, the informant side had motive to commit ‘honour killing’
but the appellants had none. In any case, the appellant Gaurav Singh is a
complete stranger. He has been completely falsely implicated on no

evidence.

50. On the other hand, learned AGA would submit, it is a case of
circumstantial evidence. The prosecution may not be burdened to prove
each and every aspect of the story on the strength of direct evidence. To
the extent, direct evidence of last seen exists and to the extent recoveries
of slipper of the deceased and other blood stained item exist, the
prosecution may not be burdened to establish anything further. The
defence has completely failed to establish that the accused persons parted
company with the deceased. Therefore, no benefit may arise to them on
that count. As to the time of death, it has been stressed, no undue reliance

may be placed on the statement of the doctor that death may have been
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caused six hours earlier. It remains an expert opinion which may not be
cited to disbelieve the ocular evidence. Since, Radhey Shyam (P.W.-3)
identified the appellant Gaurav Singh as one of the accused persons sitting
inside the Scorpio car when the deceased was last seen with the appellant
Manjeet Kumar, the fact that the other witness Vijay Kumar (P.W.-5)
could not identify him, lost relevance. As to motive, it has been submitted,
existence of illicit relationship between the appellant Manjeet Kumar and
the deceased was established. The informant side had tried to distance the
appellant Manjeet Kumar from the deceased and had therefore placed her
at a tenanted accommodation. Because the deceased was not willing to
marry the appellant, Manjeet Kumar proceeded to kill the deceased. In
that, his close relative Gaurav Singh played an active role, as was also
proved by the prosecution. All other submissions advanced by learned
counsel for the appellants are trivial as may not be accepted to disbelieve

the prosecution story.

51. Similar submissions have been advanced by Sri Sunil Vashisth
alongwith Sri Sushil Shukla, learned counsel for the informant. In
addition, it has been submitted, merely because some defect may exist in
the Recovery Memo, it may not be cited to defeat the case of the
prosecution. A deficiency in the investigation or on part of the
Investigation Officer, may not be given undue weightage, to doubt the

prosecution story.

52. Further, it has been submitted, doubt with respect to evidence of
motive may not be sufficient to disbelieve the prosecution story based on
circumstantial evidence. Similarly, lack of Serological Report may not be
enough to doubt the prosecution story. Further, the fact that Hansraj
Taneja or his wife or servant were not examined would also not lead to
failure of the prosecution story. Reliance has been placed on Sunil

Clifford Daniel Vs. State of Punjab, (2012) 11 SCC 205.
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53. Having heard learned counsel for the parties and having perused the
record, in the first place it has to be noted - the prosecution story is based
solely on the circumstantial evidence. In that, the most crucial and the
start point is the evidence of last seen. According to the prosecution story
(as narrated in the FIR), the deceased was last seen with the accused
Manjeet Kumar and another, by her landlord Hansraj Taneja, yet Hansraj
Taneja was not examined at the trial. It is equally true that though
Sandeep Tomar (P.W.-2) claimed (during his examination-in-chief) that
the deceased was last seen with the accused Manjeet Kumar and another,
by Hansraj Taneja, his wife Vimla Taneja and their servant Ajay, neither
of those persons was examined at the trial. Thus, the fact of last seen as

narrated in the FIR was not proved at the trial.

54. Second, though it may have been wholly permissible for the
prosecution to bring up other witness of last seen, who emerged during
the course of investigation, here, Radhey Shyam (P.W.-3) and Vijay
Kumar (P.W.-5), the place where those two witness claim to have last seen
the deceased in the company of the appellants is a public place, on a
public road that too at a traffic crossing wherein the witnesses were seated
on a motorcycle being driven by Radhey Shyam,(P.W.-3) as proven by
Vijay Kumar (P.W.-5), during his cross-examination. Both witness proved
that they stopped at a traffic light. In that they had a brief opportunity to
see the deceased in the company of the accused and a brief opportunity to
interact with the deceased and one of the accused Manjeet Kumar. In that,
Vijay Kumar (P.W.-5) spoke to the appellant Manjeet Kumar and enquired
where he was taking the deceased to? The accused Manjeet Kumar is
described to have replied that he was taking the deceased to her mother's
house at Galand. That occurrence was a pure chance occurrence, and

nothing more.
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55. Seen in that light, we find in the entirety of the evidence led by the
prosecution through close relatives of the deceased namely Sandeep
Tomar (P.W.-2), the brother of the deceased; Ajay Kumar, (P.W.-9), the
father of the deceased, Radhey Shyam (P.W.-3), a 'Mama' of the deceased
and Vijay Kumar (P.W.-5), a ‘Chacha’ of the deceased, it was
unequivocally proven (i) deceased had formed intimate physical relations
with the main accused Manjeet Kumar long before the occurrence (ii)
both were in that relationship for almost one and half to two years before
the occurrence (ii1) though initially the deceased had declined overtures
made by the main accused Manjeet Kumar, later she consented and
formed that relationship (iv) the family of the deceased was opposed yet,
the deceased continued her relationship with the main accused Manjeet
Kumar (v) in that circumstance, the family of the deceased placed her in a
tenanted accommodation of Hansraj Teneja, ostensibly to distance her
from the main accused Manjeet Kumar (vi) despite such efforts made, the
deceased used to meet Manjeet Kumar against the wishes of her brother
Sandeep Tomar (P.W.-2) and her father Ajay Kumar (P.W.-9) (vii) arising
from that conduct of the deceased both her brother Sandeep Tomar (P.W.-
2) and her father Ajay Kumar (P.W.-9) were unhappy. Sandeep Tomar
(P.W.-2) went to the extent of proving that he wanted to teach Manjeet

Kumar a lesson.

56. In those proven facts, we examine the conduct of Radhey Shyam
(P.W.-3) and Vijay Kumar (P.W.-5), the only two witnesses of last seen. In
that, Vijay Kumar (P.W.-5), a 'Chacha' of the deceased claimed to be
resident of Galand itself i.e. where the family of the deceased resided,
including Sandeep Tomar (P.W.-2) and Ajay Kumar (P.W.-9). Radhey
Shyam (P.W.-3) a 'Mama’' of the deceased had reached Galand on
07.04.2013 to enquire about the well being of his sister Kunti Devi (the
mother of the deceased). He stayed there overnight. Then, on 08.04.2013
he alongwith Vijay Kumar (P.W.-5) decided to travel to Gurgaon at the
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suggestion of the latter - in search of a suitable boy to whom the deceased
may be married. Yet, they first went to Govindpuram in Ghaziabad at
around 4:00 — 4:30 p.m. where Vijay Kumar (P.W.-5) had some
(unspecified) work. They stayed there for two to two and half hour and
then commenced their journey on a motorcycle driven by Radhey Shyam

(P.W.-3).

57. By very nature of that occurrence, it has been clearly disclosed to the
Court that the two witness Radhey Shyam (P.W.-3) and Vijay Kumar
(P.W.-5) were not in any hurry to rush to Gurgaon. But for the unspecified
work at Govindpuram, they would not have any occasion to reach Hapur
Chungi intersection, on their way to Gurgaon, from Galand. Yet, they
reached that place and had to stop at the traffic light at the exact moment
when the accused arrived. Also, Radhey Shyam (P.W.-3) having stayed
with his sister Kunti Devi overnight at Galand, he was naturally fully
aware of her current medical condition. Yet, neither those witnesses made
any effort nor Sandeep Tomar (P.W.-2) nor Ajay Kumar (P.W.-9) made
any effort to establish that Kunti Devi sufferred any grave or serious
ailment between 4:00 — 4:30 p.m. when Radhey Shyam (P.W.-3) and Vijay
Kumar (P.W.-5) left Galand at 8:00-8:30 p.m., when those two witness
claim to have last seen the deceased with the main accused Manjeet
Kumar and another. The fact that they went in another direction first, also
indicates that they went without any sense of urgency arising from the ill

health of Kunti Devi.

58. Second, in view of the intimate relationship of the deceased with the
main accused that lasted one and half to two years from before and which
the deceased was not willing to break despite strong opposition by her
family leading to her being placed in a tenanted accommodation of
Hansraj Taneja, away from her home at Galand, it is unnatural to accept

that a 'Mama' and 'Chacha’ who were travelling together in search of a
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groom for the deceased girl would have casually overlooked that
continued presence of the deceased in the company of the accused
Manjeet Kumar and proceeded with their journey. Neither they made any
effort to stop the deceased to accompany the appellant Manjeet Kumar
nor they thought necessary to inform the family of the deceased at Galand
about the same. It is also unnatural to accept that the two uncles of the
deceased would have accepted the statement attributed to the accused
Manjeet Kumar on its face value that he was going to drop the deceased
at Galand as her mother was unwell. Both were aware of the current
condition of Kunti Devi, they having last seen her barely four hours
earlier. Yet, they did not make any effort to ascertain the well being of
Kunti Devi nor they doubted the alleged statement attributed to Manjeet
Kumar that Kunti Devi was so unwell that the deceased had to be taken to
her. It is further unnatural to expect that no word was spoken by either of
them to the deceased though she was closest to them, the Scorpio car

having stopped to their right.

59. What is further unnatural is, having met the prospective groom either
that day i.e. 08.04.2013 or the next day 09.04.2013, they chose to make
the first phone call to the home of the deceased at Galand at around 10:00
p.m. on 09.04.2013, and not earlier. Assuming that they may not have
found time earlier, it is wholly unnatural that in that circumstance the
witnesses also forgot to tell the family of the deceased that they had last
seen the deceased in the company of Manjeet Kumar at about 8:30 p.m.,
the previous evening i.e. 08.04.2013. More unnaturally, those witnesses
also did not make any effort to travel back to Galand the same night or
early next morning as may be have been wholly natural. Rather, they
made no further contact either with PW.-2 or P.W.-9. They picked their
own time to reach only after the cremation had got over, the next day i.e.
10.04.2013. Even then both proved that they only heard talk/rumour in the
village that the deceased had been done to death by Manjeet Kumar.
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60. If those witnesses had last seen the deceased in the company of
Manjeet Kumar at about 8:30 p.m. on 08.04.2013, their conduct thereafter
would have been otherwise in the normal course of events. In any case,
being thus aware, they would not have attributed the knowledge of
occurrence to rumours heard but to their own understanding of the events
only. In the proven facts of this case, they would have to be completely
imprudent and disconnected with the ways of the world to not understand
or suspect who the culprit may be if they had last seen the deceased at
8:30 p.m. in the company of Manjeet Kumar when her dead body was

found early morning on 09.04.2013.

61. In view of such unnatural conduct proven on record, we have no
hesitation to infer that the witness Radhey Shyam (P.W.-3) and Vijay
Kumar (P.W.-5) had not seen the deceased in the company of the main
accused Manjeet Kumar and Gaurav Singh on 08.04.2013 at Hapur
Chungi Crossing, traffic light. While we may not disbelieve part of their
story, that they were not at Galand till 10.04.2013, their chance presence
set up by the prosecution at Hapur Chungi Crossing at 8.00-8:30 p.m. on
08.04.2013 cannot be believed. To that extent, we rely on Lahu
Kamlakar Patil & Anr. (supra). Thus, a reasonable doubt exists as to the

evidence of last seen, as adduced.

62. Sandeep Tomar (P.W.-2) and Ajay Kumar (P.W.-9) who are real
brother and father of the deceased are not witness of last seen. They relied
on knowledge of facts acquired from Hansraj Taneja, his wife Vimla
Taneja and their servant Ajay. In absence of those persons examined at the
trial, the evidence led by Sandeep Tomar (P.W.-2) and Ajay Kumar (P.W.-
9) is not admissible. It is merely a hearsay on the issue of last seen. Thus,

there is absolutely no evidence of last seen, led by those witnesses.

63. We may next look at the motive. As noted above, once it was proven

by the prosecution that the appellant Manjeet Kumar was married from
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before and it was also proven that the deceased had formed consensual
intimate physical relationship with him that she chose to maintain over a
long duration of one and half to two years or at least for a substantial time
as had led the family of the deceased (who were opposed to such
relationship) to move her out of their home and place her in a tenanted
accommodation (though she was differently abled being inflicted with
Polio on one leg), coupled with the fact that it was also proven by
Sandeep Tomar (P.W.-2) that the deceased continued her illicit
relationship with Manjeet Kumar while staying in that tenanted
accommodation of Hansraj Taneja, the motive attributed to the appellant
Manjeet Kumar is clearly non-existent. Once it was proven by the
prosecution that the appellant Manjeet Kumar continued to maintain his
illicit relationship with the deceased despite strong objection by her
family, the prosecution may not maintain that therefore, the appellant
Manjeet Kumar had a strong motive to murder the deceased. Thus, no
motive has been proved against the accused Manjeet Kumar and

absolutely no fact was proven to claim motive to Gaurav Singh.

64. In the absence of evidence of last seen and in absence of evidence of
motive, what survives in the prosecution story is the recovery of alleged
Alto car, slipper of the deceased, samples of floor/earth and rexine of a
sofa, all allegedly stained with the blood of the deceased. Insofar as Alto
car is concerned, the prosecution witness S.I. Subodh Kumar Saxena
(P.W.-11) himself admitted that Recovery Memo does not record presence
of blood stains on it. As to the other recoveries, there is absolutely no
disclosure statement (Part-I) in the Recovery Memo relied by the
prosecution. On the contrary, Ajay Kumar (P.W.-9) who is the witness of
the recoveries proved that he was shown (by the police) the apartment
where the occurrence was caused and the items recovered. Thus, he too
did not prove to any extent, either that the accused made any disclosure

that they may help the police recover the Alto car or the slipper of the
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deceased or the blood stained floor/earth or the blood stained rexine of the

sofa.

65. Therefore, we find that the requirement of section 27 of the Indian
Evidence Act was not met in the present case with respect to the
recoveries. Additionally, the learned trial Court has not made any
observation as to presence of blood stains in the Alto car. Therefore, we
are unable to place any credence on the recovered items, as materials
corroborating the prosecution story. We are constrained to observe, the
recoveries of items from the Apartment D109, Govind Vihar, Ghaziabad

remain in the shadow of doubt.

66. On the recovery, especially of assault weapon and the requirement of
Section 27 of the Indian Evidence Act, 1872, in Earabhadrappa vs State
of Karnataka, (1983) 2 SCC 330, the Supreme Court observed as below:

“8. For_the applicabilitv_of Section 27 therefore two
conditions are prerequisite, namely (1) the information
must be such as has caused discovery of the fact: and (2)
the _information _must _“relate distinctly” to the fact
discovered. In the present case, there was a suggestion
during the trial that PW 26 had prior knowledge from
other sources that the incriminating articles were
concealed at certain places and that the statement Ex. P-35
was prepared after the recoveries had been made and
therefore there was no ‘fact discovered” within the
meaning of Section 27 of the Evidence Act. We need not
dilate on the question because there was no suggestion
made to PW 26 during his cross-examination that he had
known the places where the incriminating articles were
kept. That being so, the statement made by the appellant
Ex. P-35 is clearly admissible in evidence.”

(emphasis supplied)

67. Then, in Bodhraj vs State of J & K, (2002) 8 SCC 45, the Supreme

Court further observed as below:

(19 . . .

18. Emphasis was laid as a circumstance on recovery of
weapon of assault, on the basis of information given by the
accused while in custody. The question is whether the
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evidence relating to recovery is sufficient to fasten guilt on
the accused. Section 27 of the Indian Evidence Act, 1872
(in short “the Evidence Act”) is by way of proviso to
Sections 25 to 26 and a statement even by way of
confession made in police custody which distinctly relates
to the fact discovered is admissible in evidence against the
accused. This position was succinctly dealt with by this
Court in Delhi Admn. v. Bal Krishan [(1972) 4 SCC 659 :
AIR 1972 SC 3] and Mohd. Inayatullah v. State of
Maharashtra [(1976) 1 SCC 828 : 1976 SCC (Cri) 199 :
AIR 1976 SC 483] . The words “so much of such
information” as relates distinctly to the fact thereby
discovered, are very important and the whole force of the
section concentrates on them. Clearly the extent of the
information admissible must depend on the exact nature of
the fact discovered to which such information is required to
relate. The ban as imposed by the preceding sections was
presumably inspired by the fear of the legislature that a
person under police influence might be induced to confess
by the exercise of undue pressure. If all that is required to
lift the ban be the inclusion in the confession of
information relating to an object subsequently produced, it
seems reasonable to suppose that the persuasive powers of
the police will prove equal to the occasion, and that in
practice the ban will lose its effect. The object of the
provision i.e. Section 27 was to provide for the admission
of evidence which but for the existence of the section could
not in consequence of the preceding sections, be admitted

in_evidence. It would appear that under Section 27 as it
stands in order to render the evidence leading to discovery
of any fact admissible, the information must come from any
accused in custody of the police. The requirement of police
custody is productive of extremely anomalous results and
may lead to the exclusion of much valuable evidence in
cases where a person, who is subsequently taken into
custody and becomes an accused, after committing a crime
meets a police officer or voluntarily goes to him or to the
police station and states the circumstances of the crime
which lead to the discovery of the dead body, weapon or
any other material fact, in consequence of the information
thus received from him. This information which is
otherwise admissible becomes inadmissible under Section
27 if the information did not come from a person in the
custody of a police officer or did come from a person not in
the custody of a police officer. The statement which is
admissible under Section 27 is the one which is the
information leading to discovery. Thus, what is admissible
being the information, the same has to be proved and not
the opinion formed on it by the police officer. In other
words, the exact information given by the accused while in
custody which led to recovery of the articles has to be
proved. It is, therefore, necessary for the benefit of both the
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accused and the prosecution that information given should
be recorded and proved and if not so recorded, the exact
information must be adduced through evidence. The basic
idea embedded in Section 27 of the Evidence Act is the

doctrine of confirmation by subsequent events. The
doctrine is founded on the principle that if any fact is
discovered as a search made on the strength of any
information obtained from a prisoner, such a discovery is a
guarantee that the information supplied by the prisoner is
true. The information might be confessional or non-
inculpatory in nature but if it results in discovery of a fact,
it becomes a reliable information. It is now well settled that
recovery of an object is not discovery of fact envisaged in
the section. Decision of the Privy Council in Pulukuri
Kottaya v. Emperor [AIR 1947 PC 67 : 48 Cri LJ 533 : 74
14 65] is the most-quoted authority for supporting the
interpretation that the “fact discovered” envisaged in the
section embraces the place from which the object was
produced, the knowledge of the accused as to it, but the
information given must relate distinctly to that effect. (See
State of Maharashtra v. Damu Gopinath Shinde [(2000) 6
SCC 269 : 2000 SCC (Cri) 1088 : 2000 Cri LJ 2301] .) No
doubt, the information permitted to be admitted in evidence
is confined to that portion of the information which
“distinctly relates to the fact thereby discovered”. But the
information to get admissibility need not be so truncated as
to make it insensible or incomprehensible. The extent of
information  admitted should be consistent with
understandability. Mere statement that the accused led the
police and the witnesses to the place where he had
concealed the articles is not indicative of the information
given.

(emphasis supplied)
68. Then, a three-judge bench of the Supreme Court in Ramanand alias
Nandlal Bharti vs State of Uttar Pradesh, (2022) SCC OnLine SC
1396, further elaborated that principle in law and lucidly expressed the

same as below:

53. If; it is say of the investigating officer that the accused
appellant while in custody on his own free will and volition
made a statement that he would lead to the place where he
had hidden the weapon of offence along with his blood
stained clothes then the first thing that the investigating
officer should have done was to call for two independent
witnesses _at the police station itself. Once the two
independent witnesses arrive at the police station
thereafter in their presence the accused should be asked to
make an appropriate statement as he may desire in regard
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to pointing out the place where he is said to have hidden
the weapon of offence. When the accused while in custody
makes such statement before the two independent witnesses
(panch witnesses) the exact statement or rather the exact
words uttered by the accused should be incorporated in the
first part of the panchnama that the investigating officer
may draw in accordance with law. This first part of the
panchnama for the purpose of Section 27 of the Evidence
Act is always drawn at the police station in the presence of
the independent witnesses so as to lend credence that a
particular statement was made by the accused expressing
his willingness on his own free will and volition to point
out the place where the weapon of offence or _any other
article used in the commission of the offence had been
hidden. Once the first part of the panchnama is completed
thereafter the police party along with the accused and the
two__independent _witnesses _(panch _witnesses) would
proceed to the particular place as may be led by the
accused. If from that particular place anything like the
weapon_of offence or blood stained clothes or any other
article is discovered then that part of the entire process
would form the second part of the panchnama. This is how
the law expects the investigating officer to draw_the
discovery panchnama as contemplated under Section 27 of

the Evidence Act. If we read the entire oral evidence of the
investigating officer then it is clear that the same is
deficient in all the aforesaid relevant aspects of the matter.

56. The requirement of law that needs to be fulfilled before
accepting the evidence of discovery is that by proving the
contents of the panchnama. The investigating officer in his
deposition is obliged in law to prove the contents of the
panchnama and it is only if the investigating officer has
successfully _proved the contents of the discovery
panchnama in accordance with law, then in that case the
prosecution may be justified in relving upon such evidence

and the trial court may also accept the evidence. In the
present case, what we have noticed from the oral evidence
of the investigating officer, PW-7, Yogendra Singh is that
he has not proved the contents of the discovery panchnama
and all that he has deposed is that as the accused
expressed his willingness to point out the weapon of
offence the same was discovered under a panchnama. We
have minutely gone through this part of the evidence of the
investigating officer and are convinced that by no stretch
of imagination it could be said that the investigating officer
has proved the contents of the discovery panchnama
(Exh.5). There is a reason why we are laying emphasis on
proving the contents of the panchnama at the end of the
investigating  officer, more particularly when the
independent panch witnesses though examined yet have not
said a word about such discovery or turned hostile and
have not supported the prosecution. In_order to enable the

31 of 46



Court to safely rely upon the evidence of the investigating
officer. it is necessary that the exact words attributed to an
accused, as statement made by him, be brought on record
and. for this purpose the investigating officer is obliged to
depose in his evidence the exact statement and not by
merely saving that a discovery panchnama of weapon of
offence was drawn as the accused was willing to take it out
from a particular place.

(emphasis supplied)
69. In Subramanya vs State of Karnataka, (supra), the Supreme Court

again explained the above principle as below:

“78. If it is say of the investigating officer that the
appellant-accused while in custody on his own free will
and volition made a statement that he would lead to the
place where he had hidden the weapon of offence, the site
of burial of the dead body, clothes, etc. then the first thing
that the investigating officer should have done was to call
for two independent witnesses at the police station itself.
Once the two independent witnesses would arrive at the
police station thereafter in their presence the accused
should be asked to make an appropriate statement as he
may desire in regard to pointing out the place where he is
said to have hidden the weapon of offence, etc. When the
accused while in custody makes such statement before the
two independent witnesses (panch witnesses) the exact
statement or rather the exact words uttered by the accused
should be incorporated in the first part of the panchnama
that the investigating officer may draw in accordance with
law. This first part of the panchnama for the purpose of
Section 27 of the Evidence Act is always drawn at the
police station in the presence of the independent witnesses
so as to lend credence that a particular statement was
made by the accused expressing his willingness on his own
free will and volition to point out the place where the
weapon of offence or any other article used in the
commission of the offence had been hidden. Once the first
part of the panchnama is completed thereafter the police
party along with the accused and the two independent
witnesses (panch witnesses) would proceed to the
particular place as may be led by the accused. If from that
particular place anything like the weapon of offence or
bloodstained clothes or any other article is discovered then
that part of the entire process would form the second part
of the panchnama. This is how the law expects the
investigating officer to draw the discovery panchnama as
contemplated under Section 27 of the Evidence Act. If we
read the entire oral evidence of the investigating officer
then it is clear that the same is deficient in all the aforesaid
relevant aspects of the matter.”
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70. Recently, that principle has been reiterated by another three-judge
bench decision of the Supreme Court in Rajesh & Anr. vs State of

Madhya Pradesh, (2023) 15 SCC 521.

71. Second, no Serological report exists to prove that the blood on any of
the recovered items was of human origin, less so of the deceased. The
quilt in which the dead body of the deceased was allegedly wrapped was
not even recovered. Equally appalling is the fact that there is no forensic/
DNA report to trace the semen found in the vaginal swab report claimed
to be of the accused Manjeet Kumar. Thus, both for reason of consensual
relationship and also since absolutely, no evidence exists of rape
committed on the deceased, that part of the prosecution story is wholly

imagined.

72. As to facts, we also find it strange that the vehicle Scorpio (in which
the deceased is claimed to have been last seen with the appellant
Manjeet), was never recovered. As to the identity and the role of the co-
accused Gaurav Singh, we are equally not convinced that he was ever
identified, in accordance with law. Both witnesses of last seen Radhey
Shyam (P.W.-3) and Vijay Kumar (P.W.-5) maintained that they did not
identify Gaurav Singh when they saw him seated on the back seat of the
(not-recovered) Scorpio car. While Radhey Shyam (P.W.-3) identified him
in the dock, Vijay Kumar (P.W.-5) did not identify him even in dock. Seen
in that light, it is rendered wholly doubtful if in absence of any Test
Identification Parade, Sandeep Tomar (P.W.-2) who is not an eye witness
of last seen was ever told, either by Radhey Shyam (P.W.-3) or Vijay
Kumar (P.W.-5), that the co-accused Gaurav Singh had also been spotted
with the deceased and the appellant Manjeet Kumar on 08.04.2013, while
they were travelling in the (non-recovered) Scorpio car. It is so because
those two witness returned to Galand only after the cremation of the dead

body of the deceased.
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73. Then, as to the statement recorded under Section 313 Cr.P.C.,
neither Material Exhibit No. 23 (i.e. allegedly blood stained Alto car), was
put to the accused nor it may be relied. We are pained to observe that
instead of culling out adverse circumstances that the prosecution claimed
to have proved and putting those exact adverse circumstances to the
accused, the learned trial Court has extracted lump sum statements and
put them to the accused and thus befuddled them or left them with no
chance to offer any meaningful response to any adverse circumstance that
the prosecution may claim to have proved and that the prosecution may

seek to rely at the stage of hearing.

74. In that context, we note that the law on the issue is abundantly clear.
Section 313 Cr.P.C. contains a provision of law that in effect is pari
materia to the pre-existing Section 342 of the Code of Criminal
Procedure, 1898. In that context, in Tara Singh vs State, (1951) SCC

OnLine SC 49, it was observed as under:

“38. The whole object of Section 342 is to afford the
accused a fair and proper opportunity of explaining
circumstances which appear against him. The questioning
must therefore be fair and must be couched in a form
which an ignorant or illiterate person will be able to
appreciate and understand. Even when an accused person
is not illiterate, his mind is apt to be perturbed when he is
facing a charge of murder. He is therefore in no fit position
to understand the significance of a complex question.
Fairness  therefore  requires  that each material
circumstance should be put simply and separately in a way
that an illiterate mind, or one which is perturbed or
confused, can readily appreciate and understand. I do not
suggest that every error or omission in this behalf would
necessarily vitiate a trial because I am of opinion that
errors of this type fall within the category of curable
irregularities. Therefore, the question in each case depends
upon the degree of the error and upon whether prejudice

has been occasioned or is likely to have been occasioned.”
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75. In Jai Dev v. State of Punjab, AIR 1963 SC 612, a three-judge bench
of the Supreme Court elaborated on the test to be applied to determine if

that provision of law had been fairly complied with. It was thus observed:

“21. ... The ultimate test in determining whether or not the
accused has been fairly examined under Section 342 would
be to enquire whether, having regard to all the questions
put to him, he did get an opportunity to say what he wanted
to say in respect of prosecution case against him. If it
appears that the examination of the accused person was
defective and thereby a prejudice has been caused to him,

that would no doubt be a serious infirmity.”

76. Then, in Shivaji Sahabrao Bobade v. State of Maharashtra, (1973)
2 SCC 793, another three-judge bench of the Supreme Court observed as

below:

“16. ... It is trite law, nevertheless fundamental, that the
prisoner's attention should be drawn to every inculpatory
material so as to enable him to explain it. This is the basic
fairness of a criminal trial and failures in this area may
gravely imperil the validity of the trial itself, if
consequential miscarriage of justice has flowed. However,
where such an omission has occurred it does not ipso facto
vitiate the proceedings and prejudice occasioned by such
defect must be established by the accused. In the event of
evidentiary material not being put to the accused, the court
must ordinarily eschew such material from consideration.
It is also open to the appellate court to call upon the
counsel for the accused to show what explanation the
accused has as regards the circumstances established
against him but not put to him and if the accused is unable
to offer the appellate court any plausible or reasonable
explanation of such circumstances, the court may assume
that no acceptable answer exists and that even if the
accused had been questioned at the proper time in the trial
court he would not have been able to furnish any good
ground to get out of the circumstances on which the trial

court had relied for its conviction.”

77. Then, in Naval Kishore Singh v. State of Bihar, (2004) 7 SCC 502,

it was observed as below:
“5. The questioning of the accused under Section 313
CrPC was done in the most unsatisfactory manner. Under

Section 313 CrPC the accused should have been given
opportunity to explain any of the circumstances appearing
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in the evidence against him. At least, the various items of
evidence, which had been produced by the prosecution,
should have been put to the accused in the form of
questions and he should have been given opportunity to
give his explanation. No such opportunity was given to the
accused in the instant case. We deprecate the practice of
putting the entire evidence against the accused put
together in a single question and giving an opportunity to
explain the same, as the accused may not be in a position
to give a rational and intelligent explanation. The trial
Judge should have kept in mind the importance of giving
an opportunity to the accused to explain the adverse
circumstances in the evidence and the Section 313
examination shall not be carried out as an empty formality.
It is only after the entire evidence is unfurled the accused
would be in a position to articulate his defence and to give
explanation to the circumstances appearing in evidence
against him. Such an opportunity being given to the
accused is part of a fair trial and if it is done in a slipshod
manner, it may vresult in imperfect appreciation of
evidence.”

78. In Asraf Ali V. State of Assam (2008) 16 SCC 328, applying the

same principle, to Section 313 Cr.P.C., the Supreme Court observed as

below:

“Section 313 of the Code casts a duty on the court to put in
an enquiry or trial questions to the accused for the purpose
of enabling him to explain any of the circumstances
appearing in the evidence against him. It follows as a
necessary corollary therefrom that each material
circumstance appearing in the evidence against the
accused is required to be put to him specifically, distinctly
and separately and failure to do so amounts to a serious
irregularity vitiating trial, if it is shown that the accused
was prejudiced.”

79. Next, in Alister Anthony Pareira vs State of Maharashtra, (2012) 2

SCC 648, then pre-existing law was noticed. Thereafter, it was observed

as below:

“61. From the above, the legal position appears to be this:
the accused must be apprised of incriminating evidence
and materials brought in by the prosecution against him to
enable him to explain and respond to such evidence and
material. Failure in not drawing the attention of the
accused to the incriminating evidence and inculpatory
materials brought in by the prosecution specifically,
distinctly and separately may not by itself render the trial
against the accused void and bad in law; firstly, if having
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regard to all the questions put to him, he was afforded an
opportunity to explain what he wanted to say in respect of
the prosecution case against him and secondly, such
omission has not caused prejudice to him resulting in
failure of justice. The burden is on the accused to establish
that by not apprising him of the incriminating evidence and
the inculpatory materials that had come in the prosecution
evidence against him, a prejudice has been caused
resulting in miscarriage of justice.”

80. That principle of law was again applied and followed by the Supreme
Court in Maheshwar Tigga v. State of Jharkhand, AIR (2020) SC
4535.

81. In Raj Kumar v. State (NCT of Delhi), (2023) 17 SCC 95 : 2023
SCC OnLine SC 609, the Supreme Court summarized the law under
Section 313 Cr.P.C., in the following words:

“22. The law consistently laid down by this Court can be
summarised as under:

22.1. It is the duty of the trial court to put each material
circumstance appearing in the evidence against the
accused specifically, distinctively and separately. The
material circumstance means the circumstance or the
material on the basis of which the prosecution is seeking
his conviction.

22.2. The object of examination of the accused under
Section 313 is to enable the accused to explain any
circumstance appearing against him in the evidence.

22.3. The Court must ordinarily eschew material
circumstances not put to the accused from consideration
while dealing with the case of the particular accused.

22.4. The failure to put material circumstances to the
accused amounts to a serious irregularity. It will vitiate the
trial if it is shown to have prejudiced the accused.

22.5.1If any irregularity in putting the material
circumstance to the accused does not result in failure of
justice, it becomes a curable defect. However, while
deciding whether the defect can be cured, one of the
considerations will be the passage of time from the date of
the incident.

22.6. In case such irregularity is curable, even the
appellate court can question the accused on the material
circumstance which is not put to him.
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22.7. In a given case, the case can be remanded to the trial
court from the stage of recording the supplementary
statement of the accused concerned under Section
313CrPC.

22.8. While deciding the question whether prejudice has
been caused to the accused because of the omission, the
delay in raising the contention is only one of the several

factors to be considered.”

82. More recently, in Naresh Kumar v. State of Delhi, (2024) SCC
Online SC 1641, the issue of material prejudice caused for reason of non-
examination/inadequate disclosure made under Section 313 Cr.P.C., was
again considered. Though the principle in law laid down in Raj Kumar

(supra) was taken note of, it was specifically observed as below :

“21. We have already held that whether non-questioning or
inadequate questioning on incriminating circumstances to
an accused by itself would not vitiate the trial qua the
accused concerned and to hold the trial qua him is vitiated
it is to be established further that it resulted in material
prejudice to the accused. True that the onus to establish the
prejudice or miscarriage on account of non-questioning or
inadequate questioning on any incriminating
circumstance(s), during the examination under Section
313, Cr. PC., is on the convict concerned. We say so,
because if an accused is ultimately acquitted, he could not
have a case that he was prejudiced or miscarriage of
justice had occurred owing to such non-questioning or
inadequate questioning.

22. In the light of the above view of the matter, we are
inclined to consider the further question whether the non-
questioning on the aforesaid twin incriminating
circumstances to the appellant during his examination
under Section 313, Cr. P.C., had caused material prejudice
to him. The decision of this Court in State of Punjab v.
Swaran Singh8, constrain us to consider one another
factor while considering the question of prejudice. In
Swaran Singh's case (supra), this Court held that where
the evidence of the witnesses is recorded in the presence of
the accused who had the opportunity to cross examine
them but did not cross examine them in respect of facts
deposed, then, omission to put question to the accused
regarding the evidence of such witnesses would not cause
prejudice to such an accused and, therefore, could not be
held as grounds vitiating the trial qua the convict
concerned...”
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83. Thus, it may be safely inferred, in the first place, it was a requirement
of law to confront the accused with the relevant adverse circumstance
proven and relied against them or the inculpatory circumstances proven
by the prosecution - to give the accused an opportunity to offer his
response thereto. That remains a necessary concomitant of a fair trial. It
inhers a reflection/extension of the principle audi alteram partem, arising

from due enforcement of rule of natural justice.

84. First, at the stage of framing of charge, the accused is confronted with
the nature of occurrence attributed to him, to allow him a fair opportunity
to take a stand - whether guilty or not-guilty. Once the accused pleads not-
guilty, the trial commences. The trial court receives evidence, to prove the
charge framed against the accused, in his presence. It also allows the
accused an opportunity to cross-examine the witnesses, who appears to

prove various elements of the charge or the occurrence.

85. Upon prosecution evidence being complete, the statement under
Section 313 Cr.P.C. is required to be recorded by way of the next stage of
compliance of the rule of natural justice, to confront the accused with the
exact nature of adverse circumstances, found proven against him. Unless
inculpatory facts are first identified individually and specifically
confronted to the accused, the risk of prejudice being caused to the
accused, at the stage of leading defence evidence, and therefore hearing,
may arise. What exact prejudice may arise, would depend on individual

facts of each case.

86. To illustrate the point, we quote in extenso the statement of the
accused Manjeet recorded under Section 313 Cr.P.C. in the present case.

It reads as below:

“STT Jloord &INT 313 TH. .

T Tl [Aaqnald &1 9/ SIan Hg
3G PVIT 29 T QL. @il R - T
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T 19e1¢g 3T ISeTT 819

Ty 1- JfYGIT BT BT 8 1 fadid 08-04-2013 B TTT
FIT 20.00 §9 T HHH Fo & 109 T fAER
S va wper @ VR H [ ToaEe d ST @8
SIHYH & W Ve R 8l dIe] Bl g8 Po R AR Bl
WP VRS giet HebrT & wpIfal et @ of S U I At
GETAR Ib] §T IR b TAT Fo ¥ AR Bl AT v
IGP G B GHloT Pl ToTlg H IEIBY AT F TIEYT Bl
[T &Y & STIRT & AT B &9 @ Ui thap 13T,
ToIT ST o X7 IR Bl 3G T G BT BT FNIT
IFY ISP T1Y ARIRS Tra=e] T Y ITb! &7 °
T o X7 IR @ 1 AT 171 3 T=-¢ H 379!
T FHET 81

IV Toid 81

T8 2- 319 T @iEft flo Ssenl AETAR @ A
G/ 59 TrEfl 7 379 9977 § BET & 1 3T 2013 F H T
PIATR T PR &qd & UG GY PRINd T/ faia 09-
04-13 P ST TTIT & T 20.15 §1 b B & ara]
TRIY TR GINT & 7T TEYR @ STTER G- &7 G) Jo3oHo
445/13 §97F FoAT 3T GRT 302,201 377540 Hio PrIH
PR §I Fh PeH Bl AP ThHo g0 N0 FFICY G¥
N GRT JIR P TS I TEVR & IR 4% PIIT A%
U, 3778, 3. GFIEeH] UY AR T &1 qeeid ool &) §9 I
el 1 ST 71 F T H 379! FIT HEAT &1

TTE Anti-Time Bl BrRIarst & 741 81

TE-3 3779 T et dlo Sequ2 HelT @ FI Gl
Ih GTeft 7 3G FITT 7 SVINTT BTHE BT T 17
& T %7 & T e b gawT Po 7 dFY AN a3t 57
oft g & TET IGDB] IF HYT 24 Jof ot geT & T
W g8 gpo I TIAR EHRIT AT [Fa] 6/22 HeFew T
faRAlg fagr MiGamEe & T o fer 9% EaY [Bfdcr
gideor $1 dare v I& o1 @71 9-4-13 bl Gag H+ 391
F& o X7 AR Pl FTFIG T0-8882727848 UX TG bt
BT T 15T, T F1Iger U8 T7qeh 7 &1 & BN H
IGH! 3T @ feld §avror 3o AT favaia 138 @
BT G¥ 97 & T ST Al Y] 987 o ¥ dIAY J3l T&T
781 el TF & TPIT qllcids §&¥IST 3T g I Gl
fEHeTT 3779 T FlBv 31rT 7 AR 135 et T THT P
7.30-8.00 &5 75T PAR 7 TR (g e I e
T 7GRT 319 U 37 Gl & TreT R &% F Po I AR
FI 39T B9 ST H JABY dSTHY & T &1 TG
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¥ HU§ To Joulo 14 41 §l--3784 off1 IF o fAert &
H 3791 &7 PI TATI BRAT §HT AT PIITR Ggar o J+
T ¥ letdy qrctl @l 3191 987 Po ¥ TR BT glerdT,
HE PIdl g v W H 9T & B g7 g/ TET qIgS
glerd aretl 7 g3 7RI 15 35T g9E agsl B 8199
TATT 24 & NS T 37T Al BT I AT &1 foraar
I GIRT AICH 8 fe=sT FINTN! TGS 9R 77 &1 I
GaT 7 4 fare FRTY] G% Ggal, el 8l e 4 ags
B E19W & IS AT aret! cisdl bl fIIeET 379+ a8
Po T dlv & w7 7 P A 957 Pl 5T F9R & T
gIfoIN 37aTera gl #ofid a 3w arefl 1faN srarerd
glewr Tikq 7 @ ot FoAla T Ih geTT Bl AT & F
g8t W T8 Bl ST BT SN AN I ANING T
g g4 1 SF TS bl TER W FRT [el@aBY o
PITTIR GY [T 9-4-13 & & 711 Ih TER A g 7
EETIEN 4 yAMEel] W AIE & awdled dedl §l §9 U
Teofdr 2 STeTT TITI §9 W H 379! T HEAT 81 Fh
arEft 3 faeg T1eT Rl & ET 81

ITeIF T AT & BRI FT Ruld faarft & Tor For
FIT 137 81

T8 4-37797 39T areft dlo Sa o 3 ML @ T
G/ 39 G 7 3797 77 F BET & 13 faTid 08-04-13 Bl
# Gerr 379 ST 31977 & BIC TS 1451y PHIR @5 ETST 39T
yioft ¥ AW & [ dSHT IGT Fley b F
TE<geq MoFEe § JTa St & el &gS gl
TISIEIE G G5 Y19 8.30 §91 gge dl J7 FIRTe U7 v
&TSC 8l & PBIRV] Cl%hen Wbl §3TT o, I GIRTT E9R H1e
8§79 UY V% ¥BRIYTT 3TN bl 9 ¥l Pl &Ilorw
3IGTETeT Jleor Tl qell &7 o, TT FHW JeIar ared 3FT
P1 Hic gv 59 7o I AR §31 g5 o, e vap TSt TR
J3T oIT| ¥BRIVI H §76 0 G@a [ PAR Sff 7 FoflT
o QO 135 7 Pl PEl &P} o ¥&T &, al Fod 7 PET [
g9b! F1 1T FHN & H X B FHD T Mot ©BIe T
V8T &1 131 9-4-13 &l TSP o< 3T & §15 1351 PAR
7 vH.Cl Sl & Ter< 3197 PR Pl TR GRER H GBI 17
a1 gaT Fetl 1a R IR GcH 81 T8 &1 7 &9 Tela 3
qaT e &5 AT 3R 9 v wreft 7 ¥ TN B @
PY [T &1 I b 89 ggd o T b N IR PT ST
TYPR PN 17 T &7/ IF GS7 Pl T GRPIS 7 47T
FITT 197 &1 I @refl & T18T & R 5 3TqP! FIT BT
&1 I arefl e faveg T e & vET 81

IV ardt BT ReATR &I @ I 33T 77 3T 81
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¥ 5- 397 SIS G Yo Seeqn4 STo HET PR
Fime & I g1 3 Tisft 7 g §ar 7 wer & 5 snier
2013 F 4 1971 g [RAfboHTerT Ford TR TiaamEe o
JellTIoIee & UG G¥ I o1 Sh e Bl TPl X7 AR
Pl gcg @ FE H 9G¥ P JodioHo 445/13 GRT
302,202 3o o Hio & fadge FIT Gawr 7 dr i
gREHICT FUNI=T JOTTe—T SEHIIP Torlss Hiota—< 3/aver 4
q¥IETT 8g Yl 3T ST wg fafdeaier T TR
TImEE 5§ 910 @REl TE) S Felgs @ 3R GRT _71d
16-4-13 @ TI&T Pv & Sy delerrst Rare 70-
249/13 TR &1 T| AT 7 AR B 7T TS 7 geerr
ST IS ERSeioT [a@Tg 13 e I wIemr Ruld &~
GRT [ddaen GIT S Fw5=¢ H 132 T H1efA1-U 1 god o7
dIR &1 T S gAEed! G dowo 11 Pl gRd GY R g T
EWTTER H 37 &, el #-1 Fiew ol 37 &, [oread avar
g1 $9 RUI 97 5elas-3 STerr 7771 F¥1 /T H FoabT ¥ I
P g & gef TP Wre ANIRT T BIRT 1357 77 &1
Sh e H fadad G AT FI [daT o) §9 T 7
319! T HET &/

IV Bl RUIC AR &1 & TeiT 3T 377 a7 81

T4 6- 319 SITHITT el Ylo ST 05 A5 PR @ FT7T
g1 39 areft 7 397 9917 H dlo Secq04 T @ arel
JSTET ST T Ylo Seq4 & HT BT FHeT vl §Y
SN BT BT GHST 1537 &1 39 Gra=¢7 & 3779ep)
FIT PET &1 Tk TIefl 39 faveg F18T F1 & VET &/

ITIR: qIGT I GRANIGTT &I @& BN FOT I [T &1

&7 319 3ifHarorT @réfl flo Ssefo 6 &l Tz [T @
FITT G| TF Il T 3797 I 5 el & & 3T 2013 7
& o BTN G o b b U GV 1T 81T TUT foip
09-4-13 I Pl JIGT I TR FRT 3191 §&7 o ¥ dTR
bl 8T & T F & T foifed dEeviv o garae oY
Teole-2 & @& STYR G 9 G FodfoHo 445/13 FAH
Ffle 371fE &RT 302, 201 3Tdodtodflo AT SR 8 TOUT
I qehaH T Silo Slo H GelrdT 9 70-61 T 20.15 Jof
@71 9-4-13 @I VT FET 8/ Ik 37T o, &1 3T &
319 F1e ARIT &1 I off. St bl PIET T GG ¥ A
T & AN o g EVTIEN 4 81 decie el &1 §H WY
yeofer-4 STeTT T Ik Grelt 7 e v 31T 3785 bl 379
I JFIT BIFT TAT G oied SVCIER [oITesT 153 & o
ot &t PI BT T B GifeT 5 8 foav gesfes Srer
TRIT| 3% T H 379! T BT 8/
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V. Uct-cTsH Borl prfaret Bl 8l

5.8~ 37197 3BT wreft dlo Seaqn7 STo T, ¢, alerd)
& I G| I TrEft 7 39§ H FET & 5 R 09-
04-13 @1 ST 077851 3Ivqarer MSamEie 3 g1
HeieeT STHER @ GG G¥ BRI &1 I fa7 # §INT ST
qfeer o fogehl S5 HYe 22 T foree 9q @l §Ho 3o
PIITR GNT s 3/aver § ancd GNeHIST oo T T,
ISIRT 9/g BT PT0 345 EYTNT, PN 3528 FIPAR T Ylote
JUYF &} 3T e BT FHT 5.20 §or Gt T G¥ 9 [dTeeT
15T T oIT1 9/ BT TG TATT ) SpST FHIE & gebl o
31 75 off, FFT I &G J& T 1 # et IeT o7l Hil
7 @& & [ GRCHICT @¥d THI AR GRT AT @l a9
g RYIC dare & 71 I 31T Ho THo Ruld a Fud!
FIST Hid gA@A G% Fge &1 Y oG T EvigN F &l
foTeET @var &1 el Yo THo RUIE tv Haefd-6 STell
7771 G bl GG IFF AN TR Fog & §F ET FIct &
PRV G gT+ @& BRYT [G71d 8-4-13 B1 1T B T7T BRIT
9.00 51 &7 G799 &1 §9 T2 5 319! FIT BT &/

IV AT IIH _RaT &1

TH-9- 37T 3IHIITT @Tefl Ho Seeto 8 YHo 3o [y
PAR 91 & I G| I @réfl 7 397 T 7 PET & 1
374eT 2013 H H ST BIATR TR FAR TFo 3Tgo THIT T/
a1 9-4-13 FI &7 BT G% TlA7 FIeT T TP 3T&TTT
TSB! I 22 T BI T T B 8199 & HS 4t &l
P [G1ET GaT 1 §51 IF G U% 4 Blo EVERT
STIPIR & G191 ¥ G F0-6 T 6.15 T T T a1
9-4-13 P GIRITIFAT 31T $I PrRiais! &g @ §law
TR G¥ UgHl| 8] Fiqe ST & fhdl | 9 T
LD DI [TRET IR ST BT BTH T 1357, Al 9T
&1 TG 7 817 U I ST dSP] & 99 B BICHTHT
YR TAT FABT Bl BT 3T BN &g RUIc 3 T&T T&T
AIqE il B GaTT [Hgh B] GaeT @ 9 BT GaRITTHT
g dFw @ f@ad! w1 vHosilo, fA3d! vadl 31 &Id
37T &G THAT 8I8%, ATeTT Tl HH-13, BIST &l &R §IRT
TR B FeIepT & 919 Bl Hicta=< 3awT 4 dlo TIPIR T
&R @ GYS T GIRCHICH 137 FadbT GaraarET
R BFIITIT SURIH ATGcA U7 #Y &g J §vrer o Tige
&1 TRId AT 1 ARG TR Hedle-7, [l Hlo gHo
3ffo Gv yzefd-8, fAact va it 31k gv geefa9, FHAT @Y
¥ TGl 10, BTH-13 G% TGofe-11, BIch 1ol ¥ qefa- 12
ST 7| GG & 95T 9q Bl ATET 8 99 & 9
BIct IHe X GRT REgard T Sl gFEe] g8 3% GHe
A5 &1 foTeET @var §1 7 9% avg 7o 1 aT 9 Srel T
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Ih P H [Ada GIT 377 16-4-13 1 -7 §377 o7 17
o1 $9 TEI-¢ T 37T9p] FT P77 8/
IV Bl BRIGIET &1 A 8 T FoT I 1397 &1

TH-10- 3197 39T Hlo Ssgo 9 3 PAR @ T
g1 S TIE 7 3797 7 H BET & 135 Ih B bl GAbT
¥ TR A9 T oftl geT e 8-4-13 @1 &1 g @& THT
W} FSP! Po ¥ TR [ARGAT [A8R & T0 70 6/22 H0-T 7
EONTT 31T & HTT H 1351 ¥ Ve f9fder wfdwor &1
TIR forEw sipreH! o § ) W& oftl ger aretl
RT1E 8-4-13 @I I1F & TFT TG 7.30-8.00 &9 3T 7Sh!
¥ MR @1 fA%AT 38R & &Tfo% 3IGTerd JioorT Fofid ol
#Y & g P V& ITen & 39T U 3T areft & Tl §ab
e T P FBRIGI! Fo 0 iv-14 G d1-3784 5 45187
TRIT 9T, T & TN AT GEHIBY ¥ TR bl T PY IGDT
1T B T B EI9W @ YIS B 1T 71 9 ST bl
THBR] a1 9-4-13 @ GaT Tt T8 IR TP TT 7
T PIATR % I [e7 FheHT PRI BRI AT 39
T H 3T FT HET &1 Ih TIEf 3qes Aveg e
T T T &1

I 9P T YIS & BRT ST I 1337 &1

T&-11-37197 3BIIoT @reft dlo Secn-10 faT qlerdt @
FII G| FF I 7 3797 I 5 el & [ Q1D 9-4'13
P # g8 & THI FNIT Gi7 ©: g9 &% & Y7 @al hl RE
gH et 71 31 IR A&l B 8199 @ Ui I aret
T T S SIqIIPT Bl TGIEIE B el 8 9% U
ST FTSHI forerdhl I @I 22 T off, ga sawer 7 ggl
oftl S ST G AT bl fARdd Gaar R GRT T
PITTTE &I G 7T I TEVIR GG GY HY T &, 7Y o
g E¥ATER H &, AeGId PNl &1 § ¥ HGdd-17 STear TRl
39 TS H 314! FIT BET 8/

IV o7 917 [T 81

512 319 3Rl @réfl dlo Sseqnll THo 3iigo gare
PAR & §17 G| T Hrefl 7 397 §IT F [QF1a 15-4-13
I PG 13.30 §9 379D GHSTT FART &1 Fh @Il &
1T & §R H TP T HET &1

IV ST I faar 81

5 13-3T97 371arorT @réfl dlo Sseqni2 e 3Ro dio
b8 & a7 g1 I Grell 7 39T §97 4 PeT & fa5 Fo
3fo Ho 445/13 [T 9-4-13 FHF 20.15 G &[T PIaTIR
TR P §37T, forerebl Tihcior 4 T80T b1 I wrell 7 g
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I 5 FepoT TEYIN BT GaToT ot &t H BT, TT TaIET &
FITT 3T BT, FSTIET PT AR FY TFITToeT 319
oG g EFTIEN F dIN FET, off gFEel oY 8 foe ov
qe9fe-17 STeTr 7] deilersl! Rulc & SiTeR o7 gaed o
&NT 376 3730 Yo Hlo T SHTHT BT FarRT, T f[Ada=T
SR TG TING Mg T 7olld PAR @ faveg SIRIT-97
H0-255/13 &NT 302,201,376 ¥Togo Ho UIg {I&T &
SITEIR Gv Q19T 13571, S 397 5 TR 74+ UaTael! ) F19e
& AN 8T T [oiear g Svaead] & o1 vl & o ov
Te9fep- 20 STTT TT1 $9 TEI-¢ § 31951 FT BT &/

T GEET 13997 aret © Aoty Bl avie & i =i 8
N fOwg AT IRIGYF IfET a1 & ... .. (3T
T 761 53 &

T8 14- 3T9% [3%g goHeaT a1 el

IV 91 T 19T & PIUT AT FHeHT T/
T4 15- a7 TS &) 81

Fv: o &l

T4 16- P& 3K BET &1

Fv- H [AelY &1 551 FoT BT 7T &1

87. We also note that this has become a common error with the trial
Courts in our State. At present, we are further pained to observe that such
errors are being caused at the hands of Session Courts. The same requires
an immediate correction before miscarriage of justice that is at risk as a
consequence of that error may become a norm or so rampant as may
become difficult to deal or contain. The learned Court below ought to
have framed the above questionnaire more accurately. While we do not
intend to limit the scope of that questionnaire and therefore clearly
provide that our observation is only to exemplify and not to direct the
learned trial court or to dictate to them, either the extent of that
questionnaire, or to limit it to any specific question, we do provide that in
form, structure and manner of questions being framed, each individual
adverse circumstance proven against the accused must be

separately/individually identified and put to the accused by way of each
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question. In no case whole evidence received through any witness, is to

be put to the accused.

88. In view of the above, appeal succeeds and is allowed. The impugned
judgment and order dated 12.05.2015 is hereby set aside. In absence of
evidence, the appellants are acquitted of the charges framed against them.
They are on bail. They need not surrender. Their bail bonds and sureties
are discharged, in case they are not wanted in any other case. The
appellants are directed to furnish bail bonds in compliance of Section 437-

A Cr.P.C. to the satisfaction of the Court concerned.

89. A copy of this judgment alongwith original record of the trial Court be
transmitted to the Court concerned for necessary compliance. Compliance
report be submitted to this Court, at the earliest. Office is directed to keep

the compliance report on record.

Order Date :- 17.7.2025
Faraz/Abhilash

(Madan Pal Singh, J.) (S. D. Singh, J.)
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