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1. Heard Mr. R.C. Singh, learned Senior Counsel assisted by
Mr. Narayan Dutt Shukla, learned counsel for the petitioners,
Mr. Murli Dhar Mishra, learned counsel assisted by Mr.
Sachida Nand Tiwari, learned counsel for the private
respondents and Mr. Tarun Gaur, learned Standing Counsel
for the State respondents.

2. Brief facts of the case are that plot No. 17 area 10 dismil
situated in Village Jabhi Malki Mustakil, Tappa- Bak Jogni
Tehsil- Tamkuhiraj District Kushinagar was recorded in the
name of Shri Raghuni son of Palakh. Shri Raghuni made an
application before the Settlement Officer of Consolidation
under Section 5 of U.P. Consolidation of Holdings Act, 1953
hereinafter referred to as U.P.C.H. Act seeking permission to
transfer the plot No. 17 area 10 dismil. Settlement Officer of
Consolidation vide order dated 12.3.1981 granted
permission to Shri Raghuni to transfer the property. On the
basis of permission granted by Settlement Officer of
Consolidation dated 12.3.1981, Shri Raghuni executed a
registered sale deed dated 29.7.1981 in favour of Alakh
Prasad, Janak Prasad and Nagina Prasad who are
petitioners of the instant petition. Petitioners- Alakh Prasad,



Janak Prasad and Nagina Prasad applied for recording of
their name under Section 12 of the U.P.C.H. Act on the basis
of registered sale deed dated 29.7.1981. In the
aforementioned proceeding, an objection was filed on behalf
of respondent no.4/ Narsingh claiming right on the basis of
adverse possession. Consolidation Officer vide order dated
26.6.1982 rejected the application filed by petitioners under
Section 12 of the U.P.C.H. Act as well as the objection filed
by respondent no.4/ Narsingh and directed that plot in
guestion should be recorded as abadi Class 6 (2).
Petitioners challenged the order of Consolidation Officer
dated 26.6.1982 by way of appeal under Section 11(1) of
the U.P.C.H. Act which was registered as appeal No. 2305,
Alakh Prasad and Others Vs. Raghuni and Others.
Respondent no.4/ Narsingh has also filed appeal before the
Settlement Officer of Consolidation which was registered as
appeal No. 2550 Narsingh Vs. Gaon Sabha. Both the
appeals were consolidated and heard together. Settlement
Officer of Consolidation vide order dated 25.10.1982 allowed
the appeal filed by petitioners and dismissed the appeal filed
by respondent no.4/ Narsingh. Against the appellate order
dated 21.10.1982, respondent no.4 filed revision under
Section 48 of the U.P.C.H. Act against the appellate order
dated 21.10.1982 passed in appeal No. 2035 and appeal
No. 2550. The aforementioned revision was registered as
case No. 0883 of 2018. Deputy Director of Consolidation
vide order dated 7.1.2025 allowed the revision filed by
respondent no.4 setting aside the appellate order dated
21.10.1982 and maintained the order of Consolidation
Officer dated 26.6.1982 by which the plot in question was
ordered to be recorded as abadi Class 6 (2). Hence this writ
petition for the following relief:-

"Issue a writ, order or direction in the nature of certiorari call for
record and quash the impugned order dated 7.1.2025 passed by
Deputy Director of Consolidation Kushinagar in case No. 0883 of
2018, computerized No. 2018540544000000883 and order dated
26.6.1982 passed by Consolidation Officer, Tarya Sujan, District
Kushinagar."

3. This Court entertained the matter on 13.2.2025 and



granted interim protection for maintaining status quo
regarding possession, nature and character of the suit

property.

4. In compliance of the order dated 13.2.2025, parties have
exchanged their affidavit.

5. Learned Senior Counsel for the petitioners submitted that
petitioners have rightly applied under Section 12 of the
U.P.C.H. Act for recording of their name on the basis of
registered sale deed dated 29.7.1981 but Consolidation
Officer has illegally rejected the claim of petitioners and
directed that plot in question be recorded as abadi Class 6
(2). He submitted that appeal filed by petitioners was rightly
allowed by Settlement Officer of Consolidation for recording
of the name of petitioners on the basis of registered sale
deed executed by recorded tenure holder of the plot in
guestion. He further submitted that in the revisional exercise
of jurisdiction, the appellate order has illegally been set
aside and the order of Consolidation Officer has been
maintained. He submitted that after execution of sale deed
dated 29.7.1981 by Raghuni in favour of petitioners,
Raghuni lost his right in respect to the plot in question
therefore Raghuni cannot enter into compromise with regard
to the plot in question in any proceeding. He further
submitted that in obtaining expert opinion, consolidation
authorities have violated the mandatory provisions, as such,
no reliance can be placed over the expert opinion. He
submitted that civil suit filed on behalf of respondent no.4
was not maintainable as respondent no.4 was not recorded
over the plot in question. He further submitted that
petitioners were not party in the civil suit, as such, decree if
any will not be binding upon the petitioners. He submitted
that compromise was alleged to take place in civil suit filed
by respondent no.4 but entire proceeding of the suit filed by
respondent no.4 is vitiated as civil suit was not maintainable
before Civil Court. He submitted that Consolidation Officer
has no power to record the bhoomidhari land as abadi. He
submitted that respondent no.4 was claiming right on the
basis of adverse possession which has not been proved in
accordance with law, as such, no right will accrue in favour



of private respondents. He submitted that finding recorded
by the revisional Court regarding the provisions contained
under Section 157-A of the U.P. Zamindari Abolition and
Land Reforms Act, 1950 hereinafter referred to as U.P.Z.A.
and L.R. Act is wholly illegal. He submitted that impugned
revisional order passed by Deputy Director of Consolidation
is liable to be set aside and order of Settlement Officer of
Consolidation should be maintained. He further placed
reliance upon the following judgements in support of his
argument:-

"(i) 2017 (1) JCLR 743 (ALL) Satya Prakash Goel Vs. Smt. Kavita
Jain

(ii) Civil Appeal No. 2639 of 1982 Asharfi Lal Vs. Smt. Koili (dead)
by L.R.s

(iii) Civil Appeal No. 2771 of 1981 Smt. Isabella Johnson Vs. M.A.
Susai (dead) by Lrs.

(iv) 1993 (2) SCC 458 Hiralal Moolchand Doshi Vs. Barot Raman
Lal Ranchhoddas (dead) by L.Rs

(v) 2022 AIR Supreme Court 3967 S. Kuldeep Singh and Another
Vs. S. Prithpal Singh

(vi) 2018 SCC Online SC 2170 Jharkhand State Housing Board Vs.
Didar Singh and Another

(vii) 2017 (3) SCC 740 Mohammad Ansari Vs. Union of India and
Others"

6. On the other hand, Mr. Murli Dhar Mishra, learned counsel
for private respondents submitted that sale deed set up by
the petitioners is hit by Section 157-A of the U.P.Z.A. and
L.R. Act. He submitted that Civil Court has got jurisdiction to
grant injunction under Section 38 of Specific Relief Act, as
such, civil suit filed by respondent no.4 was maintainable
before the Civil Court. He submitted that in the civil suit, the
compromise has taken place in respect to the plot in
guestion, as such, the petitioners have no right and title in
respect to the plot in question. He submitted that
consolidation authorities have power to declare the plot as
abadi and there is no illegality in the order of Consolidation
Officer to record the plot in question as abadi. He submitted
that execution of the sale deed has been denied by the



Raghuni himself, as such, no right will accrue in favour of
petitioners. He further submitted that original copy of the
sale deed was not produced before any Court, as such, the
petitioners cannot be recorded over the plot in question on
the basis of alleged sale deed. He submitted that land in
guestion is abadi and the possession of respondent no.4 has
not been denied by recorded owner Raghuni, as such, there
is no illegality in the order passed by Consolidation Officer
as maintained by Deputy Director of Consolidation. He
further submitted that private respondents are in possession
of the plot in question since long and construction has also
been raised by private respondents, as such, interference
against the impugned order will cause irreparable injury to
the private respondents. He further submitted that civil suit
No. 1186 of 1981 filed by petitioners impleading respondent
no.4 as well as Raghuni for setting aside the judgement and
decree dated 27.8.1981 passed in civil suit No. 923 of 1981
was dismissed for non-prosecution vide order dated
15.1.1982, as such, decree of civil suit passed on the basis
of compromise has attained finality. He submitted that
petitioners have concealed the fact regarding dismissal of
suit filed by petitioners for declaring the judgement and
decree passed in civil suit No. 923 of 1981 as null and void,
as such, writ petition filed by petitioners cannot be
entertained. He further placed reliance upon the following
judgement of this Court in support of his argument:-

"(i) AIR 1973 Supreme Court 2451 Gorakh Nath Dube Vs. Hari
Narain Singh and Others

(ii) SCC (2018) 330 Jharkhand State Housing Board Vs. Dildar
Singh"

7. | have considered the arguments advanced by learned
counsel for the parties and perused the records.

8. There is no dispute about the fact that plot No. 17 area 10
dismil was recorded in the name of Shri Raghuni son of
Palak. There is also no dispute about the fact that against
the basic year entry, objection were filed on behalf of the
petitioners for recording of their names on the basis of sale
deed dated 29.7.1981 alleged to be executed by Shri



Raghuni in favour of petitioners and respondent no.4
claimed right on the basis of adverse possession. There is
also no dispute about the fact that Consolidation Officer has
rejected the claim of petitioners and directed that plot in
guestion should be recorded as abadi Class 6 (2) category
plot but in appeal, the order of Consolidation Officer was set
aside and petitioners were ordered to be recorded over the
plot in question on the basis of registered sale deed. There
is also no dispute about the fact that in revision, the
appellate order has been set aside resulting into maintaining
the order of Consolidation Officer for recording the plot in
guestion as abadi Class 6 (2) category plot. There is also no
dispute about the fact that civil suit No. 923 of 1981 filed by
respondent no.4 for injunction impleading Shri Raghuni as
sole defendant in respect to the plot in question was decreed
on the basis of compromise vide judgement and decree
dated 27.8.1981/ 10.9.1981.

9. In order to appreciate the controversy involved in the
matter, the perusal of the issues framed before the
Consolidation Officer will be relevant which are as under:-

“qTe Hicraral & YR R 771 a1e =g &1q 13-

1. 7 3G TS NS fIareaRd ff & ST & SMgR R JfieR Td
arfgaerrft €2

2. 31 TR G S fIareand Ifiy 6 Jfier wa srfeuerih €2
3. 1 foaTeaed T Jidh R ITeTet 52

4, 7 HAT AT 3T TS 3T TeTd T ol 2?2

5. SJTqd FHeol T THE?”

10. The perusal of the issues framed before the
Consolidation Officer demonstrate that all the relevant
issues were framed before the Consolidation Officer
regarding the claim of petitioners on the basis of sale deed
and claim of respondent no.4 on the basis of adverse
possession as well as regarding the nature of the plot in
guestion.

11. The perusal of the operative portion of the order passed
by Consolidation Officer will also be relevant which is as
under:-
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12. Consolidation Officer has decided the objection of the

petitioners as well as respondent no.4 directing that plot in
guestion be recorded as abadi Class 6-2 category plot and
claim of petitioners- Alakh Prasad and others as well as
respondent no.4 for recording of their names cannot be
allowed.

13. Settlement Officer of Consolidation while deciding the
appeal has held that claim of petitioners on the basis of
registered sale deed cannot be ignored and petitioners are
entitled to be recorded over the plot in question however the
plot in question be recorded as Shamil jot abadi of the
petitioners- Alakh Prasad and Others on the basis of
registered sale deed dated 29.7.1981.

14. Deputy Director of Consolidation has maintained the
order of Consolidation Officer for recording the plot as abadi
Class 6-(2) category plot as held by Consolidation Officer
after setting aside the order of Settlement Officer of
Consolidation. Deputy Director of Consolidation in the
revision under Section 48 of the U.P.C.H. Act filed by
respondent no.4 has also held that sale deed set up by the



petitioners is hit by Section 157-A of the U.P.Z.A. and L.R.
Act which is not proper exercise of revisional jurisdiction.

15. So far as jurisdiction of consolidation Court in respect to
abadil land is concern, following judgements of this Court will
be relevant for perusal which are as under:-

“(i) 2004 (97) RD 705 Jai Narain and Others Vs. Deputy
Director of Consolidation and Others

(iii) 2004 (96) RD 303 Ram Prasad Vs. Deputy Director of
Consolidation and Others

(iii) 2003 (95) RD 611 Prabhu Nath Vs. Deputy Director of
Consolidation

(iv) 1987 RD 85 Chakat and Others Vs. Babu Ram and
Another

(v)1979 RD 78 Kamla Shanker and Others Vs. Deputy
Director of Consolidation and Others

(vi) 1974 RD 5 (DB) Triloki Nath Vs. Ram Gopal and
Others"

16. This Court in the case of Kamla Shankar (Supra) has
held that consolidation authorities have no jurisdiction to
decide the title in respect to the abadi land. The perusal of
the relevant paragraph of the judgement rendered in Kamla
Shanker (Supra) will be necessary which is as under:-

"Having heard learned counsel for the parties | am of opinion that
the submission made by learned counsel for the petitioners is
well founded. In Triloki Nath v. Ram Gopal(1) a Division Bench of
this Court held that if the consolidation authorities find that a
particular holding is being used for purposes unconnected with
agriculture, horticulture, or animal husbandry, etc., as envisaged
by the definition of ‘land’ under the U.P. Zamindari Abolition and
Land Reforms Act, they have no jurisdiction to decide the
question of title in regard to such land.

The argument that the consolidation authorities have at least the
jurisdiction to correct the revenue records was also repelled and
it was held that this could appropriately be done only after the
title to the land has been decided by the appropriate court having
jurisdiction in the matter. In view of what has been held in Triloki
Nath's case | am of opinion that the only jurisdiction which the
consolidation authorities had was to make an entry in the


https://www.scconline.com/Members/SearchResult.aspx#FN0001

relevant column of C.H. Form No. 2-A that the land was Abadi on
the spot. They did not have any jurisdiction to direct the names of
the petitioners to be expunged from the capers showing them to
be Bhumidhars.

It was urged by learned counsel for respondent No. 4 that it the
entry as Bhumidars in favour of the petitioners is allowed to
continue it may be that in subsequent proceedings Section 49 of
the U.P. Consolidation of Holdings Act may bar the claim of
respondent No. 4. | am, however, unable to agree with this
submission. Apparently when the consolidation authorities allow
the entry to continue on the ground that they have no jurisdiction
to decide the question of title it cannot be said by any stretch of
imagination that any decision has been reached by the
consolidation authorities in regard to the title. No question of the
claim of any party being barred by Section 49 of the U.P.
Consolidation of Holdings Act in subsequent proceedings,
therefore, arises. | am informed that a civil suit is already pending
for the demolition of the constructions standing on the plot in
dispute. The suit has been filed by the petitioners against
respondent No. 4. The entries in village papers can, therefore be
corrected after the rights of the parties have finally been
adjudicated upon by the civil Court.

ORDER

6. In the result, the petition succeeds and is allowed. The orders
of the consolidation authorities directing the names of the
petitioners to be expunged are quashed. The petitioners will
continue to be recorded as Bhumidhars as in the basic year till
the rights of the parties have been determined by a competent
Court. The consolidation authorities will, however, make an entry
in the appropriate column to the effect that the plot in dispute is
Abadi on the spot. In the circumstances of the case, there will be
no order as to costs.”

17. So far as the maintainability of civil suit in respect to the
agricultural land is concerned, the law is well settled that civil
suit in respect to the agricultural land which is not recorded
in the name of plaintiff cannot be maintained.

18. In the instant matter, civil suit No. 923 of 1981 filed by
respondent no.4, Narsingh for permanent injunction
impleading the Raghuni as sole defendant was decreed on
the basis of compromise vide judgement and decree dated
18.8.1981/ 10.9.1981 but petitioners were not parties in the
aforementioned civil suit, as such, the compromise decree
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passed in the civil suit which was infact not maintainable as
plaintiff/Narsingh was not recorded over the plot in question
at the relevant point of time. The adjudication regarding the
plot in dispute for the first time was made by consolidation
Court vide order dated 26.6.1982 declaring the plot in
guestion as abadi.

19. The exercise of revisional jurisdiction by Deputy Director
of Consolidation under Section 48 of the U.P.C.H. Act
recording finding regarding the sale deed of the petitioners
as null and void is illegal as consolidation court cannot
decide title about the abadi land. The Consolidation Officer
has rightly held that plot in question should be recorded as
abadi Class 6 (2) category plot and claim of petitioners on
the basis of sale deed as well as the claim of respondent
no.4/ Narsingh on the basis of adverse possession were
rejected. The Appellate Court has set aside the order of
Consolidation Officer and has held that plot in question
should be recorded as "Shamil Jot abadi" of the petitioners.
Revisional Court has exceeded in his revisional jurisdiction
in adjudicating the title of the plot which is abadi on the basis
of the order passed by Consolidation Officer dated
26.6.1982.

20. Considering the entire facts and circumstances of the
case, the part of impugned revisional order dated 7.1.2025
passed by respondent no.2 under which the finding has
been recorded regarding the title of the plot in question
cannot be sustained in the eye of law and the same is
hereby set aside. So far as the part of the revisional order by
which the appellate order dated 21.10.1982 has been set
aside is hereby maintained. The order passed by
Consolidation Officer dated 26.6.1982 declaring the plot in
guestion as abadi Class 6 (2) category plot is hereby
affrmed. The parties will have liberty to approach the Civil
Court for adjudication of the dispute regarding the title of the
land in dispute in accordance with law.

21. The writ petition is allowed in part.
22. No order as to costs.

Order Date :- 30.5.2025/ Vandana Y.
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