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Hon'ble Piyush Agrawal,J.

1. Heard learned counsel for the petitioners and Sri Siddharth Singh, learned
Additional Chief Standing Counsel for the State-respondents.

2. By means of instant writ petition, the petitioners have assailed the order dated
03.02.2020 passed by the Assistant Inspector General of Stamps/Assistant
Commissioner (Stamps), Saharanpur as well as the order dated 21.12.2020 passed
by the Commissioner/Chief Controlling Revenue Authority, Saharanpur.

3. Learned counsel for the petitioners submits that on 08.08.2009, the husband of
the petitioner no.1 and father of the petitioner no.2, who got expired on 19.02.2010
leaving behind the petitioners, executed an unregistered will bequeathing his rights
and title in the properties in favour of the petitioners in equal proportion.
Thereafter, in order to properly manage the properties left behind by the husband of
the petitioner no.1 and father of the petitioner no.2, the petitioners executed a
document dated 14.09.2011 titled as 'Memorandum of Oral Family Settlement'
wherein it was specifically mentioned that with effect from 06.09.2011, the
petitioners would take possession of their respective shares.

4. He further submits that the specific averment has also been made therein that
with effect from 06.09.2011, the petitioners ceased to be the absolute owner of the
property in dispute and therefore, the proceedings initiated against the petitioners
are bad in the eyes of law.

5. In support of his submission, he has placed reliance upon the judgment of this
Court delivered in the case of Somansh Prakash and 8 others Vs. State of U.P.
and 3 others (Writ-C No. 5229 of 2021).

6. Per contra, learned Standing Counsel supports the impugned orders.
7. Upon hearing the parties, the Court has perused the record.

8. It is not in dispute that by the husband of petitioner no.1 and father of the



petitioner no.2, a will deed was executed in their favour. Thereafter, on 06.09.2011
an oral family settlement/partition took place between them and they took the
possession over their respective shares and become the absolute owner of the
property, in turn, ceased to be the co-owner of the property at the time of execution
of Memorandum of Family Settlement dated 14.09.2011. The relevant part of the
aforesaid memorandum of oral family settlement dated 14.09.2011 is being quoted
below:-

'S TBR I | a1g g 9, T8 S| $H TR Y& A 30+ A Joo a1as! d
$HTal 5T 3R I THE 31T I fadTe I@T 1 S GRT fSHI® 06.09.2011 Y
R H e foafdia Faf<r @1 o5aR T a1 aIiNaTRe FEsiian 1 foam| o
qeE § 7 (31) § aftid Truf gom ug & 2y # omf ok 7e (@) # aftfq wrufa
fochia ger & 28 o armeftl 9 val 71 oo Ry o SRl Uy WR oot UTH R fo3aT
3R T1fesas fert &1 1

9. The record shows that the proceedings have been initiated against the petitioners
on the basis of Memorandum of Family Settlement dated 14.09.2011 as mentioned
in the impugned orders dated 03.02.2020 (Annexure No.1, page 34) and 21.12.2020
(Annexure No.2, page no.52). The relevant part as noticed in the impugned order
dated 03.02.2020 is quoted as below:-

HY YA TR Uy 3MASE] T Te-IdT Ydb eI, Jdoslieh T uiRafies fhar
TIT| YA 1R U JTeaTad JamT TSI o5 #fiwelt wfdar S a it
I I & e 3T 14.09.2011 D1 AT 21 5@ 5 Fufx &1 quH a1 uRfEE
Wﬁ%gg?%a$wﬁuﬁﬁéﬁﬂﬁwﬁﬁ%wwaﬂﬁw%,m
faaRur o1 "

10. Similarly, the relevant part of the impugned appellate order dated 21.12.2020 is
quoted as below:-

"BR GRT NS THTIST TAT IR IR—ITST Bl do3fdST TR TR Sussy IRTSERT

e T ¥ Uel & faIgH Srfeamhrel gRT IR A & SIS o fopam |
SdieTITOT T G e & o areaTad UTRETR T IR Pls At FeT o
BT Tl SR ST FebdlTl T & AT FIeard & TIREATRS

AT BT GONRUT PRI BT Dls SHW A8l 7, AR ~TRITST §RT T AfSf=e 6l
YRT-2 (15) BT IGE T 16T T 8| 3R TSI FRT TS STAfTT 6T STgai-1
(1) P IATTSE-45 B IFTHAR PHH! T Yodb g ATTS IRITUT HRA Dl IS T g
e foeg TIRA foa 7 3nfe Sefds = IR Suaey TfYedy diedl o ¥ & fb
St Sfdar o, sft Ivg S & Feg fAiD 14.09.2011 B o5 fsaifed ganm 21
fresg J Fruftt @1 U <1 URATE FHER Jg 91 3R 7S 9’ & WY H YSRd & foed
T o T o= S TR &, 3 IeRUT S el 81"

11. The perusal of the two paragraphs quoted here-in-above shows that the
proceedings were initiated against the petitioners on the basis of Memorandum of
Settlement dated 14.09.2011 and before executing the same, the petitioners on the
basis of oral settlement dated 6.3.2011 not only took over the possession of their
respective share, but ceased to be the co-owner of the property at the time of
execution of the written memorandum of family settlement dated 14.09.2011.



12. The issue in hand is no longer res-integra.

13. This Court in the case of Somansh Prakash (supra) has already decided the
same, the relevant paragraph whereof is quoted below:-

"9. Learned counsel for the petitioners further submits before reducing the
memorandum of settlement in writing, the petitioners occupied their respective share
of properties pursuant to the oral partition which took place way back in July/August,
2011. He further submits that at the time of execution of Memorandum of Settlement
dated 23.05.2012, they were already in possession of their respective share of
property as per oral settlement between them.

XXX

23.0nce the shares of each family member were divided and separate possession of
their respective shares were occupied by them, they cease to be co-owners of the
property on the date of execution of memo of partition in written. In other words,
once the respective parties had taken possession of their shares, they cease to be the
co-owner of the property.

XXX

29. Further, no cogent material was brought on record by the State-respondents to
show that the partition was not complete on the date of execution of settlement of
memorandum as well as petitioners were not in possession of their respective shares

of the property.

30. In the case in hand, the petitioners, on an oral settlement, had already put in
possession of the respective shares, the partition was completed much before the date
of reducing in writing the memo of partition.

XXX

36. The record shows that in view of the oral family settlement, the respective parties
not only divided their shares but also taken possession of their respective shares by
metes and bounds, then at the time of reducing in writing the memorandum of
settlement, will not be treated as instrument which is covered under Section 2 (15)
(iii) of the Act."

14. The perusal of the afore-quoted paragraphs of the judgment passed in the case
of Somansh Prakash (supra) shows that once the share has been divided amongst
the family members and possession of their respective shares have been taken by
them, they ceased to be the co-owner of the property at the time of execution of the
memorandum. In contrary thereto, no material has been brought on record,
therefore, they are not liable to make the payment of due stamp duty.

15. In the case in hand, specific pleadings have been taken that on 06.09.2011, the
petitioners have taken possession of their respective shares and therefore, they
ceased to be the co-owner of the property at the time of execution of the
memorandum in writing dated 14.09.2011.



16. The record further shows that no contrary material has been brought by the
State-respondents to shows that the partition was not complete before the date of
execution of the aforesaid memorandum and the petitioner were not in possession
of their respective shares over the property in question before 14.09.2011.

17. Further, the record shows that the petitioners on 06.09.2011not only divided
their shares but also took their respective shares by metes and bounds before
reducing in writing the aforesaid memorandum dated 14.09.2011, and therefore, it
will not be treated as an instrument, which is covered under Section 2 (15) of the
Indian Stamp Act.

18. In view of the above peculiar facts and circumstances of the case, the impugned
orders cannot be sustained in the eyes of law and the same are hereby quashed.

19. Accordingly, the writ petition succeeds and is allowed.

20. Any amount deposited by the petitioner pursuant to the impugned orders, shall
be refunded to the petitioner along with interest @ 4% per annum from the date of
its deposit till the actual payment is made, within a month from the date of
production of certified copy of this order.

Order Date :- 21.3.2025
Pravesh Mishra
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