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Hon'ble Piyush Agrawal,J.

1.  Heard  learned  counsel  for  the  petitioners  and  Sri  Siddharth  Singh,  learned
Additional Chief Standing Counsel for the State-respondents. 

2. By means of instant writ petition, the petitioners have assailed the order dated
03.02.2020  passed  by  the  Assistant  Inspector  General  of  Stamps/Assistant
Commissioner (Stamps), Saharanpur as well as the order dated 21.12.2020 passed
by the Commissioner/Chief Controlling Revenue Authority, Saharanpur.

3. Learned counsel for the petitioners submits that on 08.08.2009, the husband of
the petitioner no.1 and father of the petitioner no.2, who got expired on 19.02.2010
leaving behind the petitioners, executed an unregistered will bequeathing his rights
and  title  in  the  properties  in  favour  of  the  petitioners  in  equal  proportion.
Thereafter, in order to properly manage the properties left behind by the husband of
the  petitioner  no.1  and  father  of  the  petitioner  no.2,  the  petitioners  executed  a
document  dated  14.09.2011  titled  as  'Memorandum of  Oral  Family  Settlement'
wherein  it  was  specifically  mentioned  that  with  effect  from  06.09.2011,  the
petitioners would take possession of their respective shares. 

4. He further submits that the specific averment has also been made therein that
with effect from 06.09.2011, the petitioners ceased to be the absolute owner of the
property in dispute and therefore, the proceedings initiated against the petitioners
are bad in the eyes of law. 

5. In support of his submission, he has placed reliance upon the judgment of this
Court delivered in the case of Somansh Prakash and 8 others Vs. State of U.P.
and 3 others (Writ-C No. 5229 of 2021). 

6. Per contra, learned Standing Counsel supports the impugned orders.

7. Upon hearing the parties, the Court has perused the record. 

8.  It  is  not  in  dispute  that  by  the  husband of  petitioner  no.1 and father  of  the



petitioner no.2,  a will deed was executed in their favour. Thereafter, on 06.09.2011
an  oral  family  settlement/partition  took  place  between  them and  they  took  the
possession  over  their  respective  shares  and  become  the  absolute  owner  of  the
property, in turn, ceased to be the co-owner of the property at the time of execution
of Memorandum of Family Settlement dated 14.09.2011. The relevant part of the
aforesaid memorandum of oral family settlement dated 14.09.2011 is being quoted
below:-

"       इस पककर आपस मम वववकद व तनकव,            रहनन लगक। इस पर पकगण नन अपनन वमलनन जजलनन वकलल कल
             इकटठक वकयक और उनकन समक अपनक उक वववकद रखक तल उनकन दकरक वदनकनक 06.09.2011  कल

             आपस मम वनमन ववववणरत समपतत कल लनकर एक जजबकनन पकररवकररक समझझतक करक वदयक। तजसकन
   मकधयम सन मद (अ)             मम ववणरत समपतत पथम पक कन वहससन मम आयन और मद (ब)    मम ववणरत समपतत
                  वदतनय पक कन वहससन मम आयन। दलनल पकल नन अपनन वहससन मम आयन समपतत पर कबजक पकप कर तलयक

    और मकतलक ककवबज हल गयन।"

9. The record shows that the proceedings have been initiated against the petitioners
on the basis of Memorandum of Family Settlement dated 14.09.2011 as mentioned
in the impugned orders dated 03.02.2020 (Annexure No.1, page 34) and 21.12.2020
(Annexure No.2, page no.52). The relevant part as noticed in the impugned order
dated 03.02.2020 is quoted as below:- 

"         ममनन पतकवलन पर उपलबध अवभलनखख कक गहनतक पपवरक अधययन,     अवललकन एवन पररशनलन वकयक
             गयक। पतकवलन पर उपलबध यकददकशत जजबकनन पकररवकररक समझझतक ववलनख शनमतन कववतक जजन व शन
     वजभव जजन कन मधय वदनकनक  14.09.2011            कल वनषपकवदत हज। ववलनखक मम समपतत कक वणरन दल पररवशष  

           बनककर मद अ और मद ब कन रप मम पदवशरत हज        तजसमम समपततयख कन मककन नमबर दशकरए गए हज, अनय
   वववरण दजर नहह हज।"

10. Similarly, the relevant part of the impugned appellate order dated 21.12.2020 is
quoted as below:- 

"             मनरन दकरक अपनलनय पतकवलन तथक अवर नयकयकलय कक तलववदक पतकवलन पर उपलबध अवभलनखनय
               सककयख कक उभय पकख कन ववदकन अतधवककओन दकरक पसतजत तकर कन आललक मम अनजशनलन वकयक गयक।

              अपनलकथरगण कक मजखय कथन हज वक यकददकशत जजबकनन पकररवकररक समझझतन पर कलई भन सटकमप शजलक
           ककनपनन नहह लगकयक जक सकतक। सटकमप अतधवनयम कन अनतगरत यकददकशत जजबकनन पकररवकररक
        समझझतन कक पनजनकरण करकनन कक कलई उलनख नहह हज,       अवर नयकयकलय दकरक सटकमप अतधवनयम कक

धकरक-2 (15)             कक उलनख गलत वकयक गयक हज। अवर नयकयकलय दकरक सटकमप अतधवनयम कक अनजसपचन-1
(बन)  कन अनजचछनद-45             कन अनजसकर कमन सटकमप शजलक व अथरदणड आरलवपत करनन कक आदनश गलत व

      वनयम ववरद पकररत वकयक हज आवद          जबवक पतकवलन पर उपलबध अवभलनखनय सककयख सन सपष हज वक
  शनमतन कववतक जजन  ,          शन वजभव जजन कन मधय वदनकनक  14.09.2011        कल ववलनख वनषपकवदत हहआ हज।  
         ववलनख मम समपतत कक वणरन दल पररवशष बनककर मद  '  अ  '      और मद  '  ब  '     कन रप      मम पदवशरत हज तजसमम  

      समपततयख कन मककन नमबर दशकरयन गयन हम  ,       अनय वववरण दजर नहह हज।  "

11.  The  perusal  of  the  two  paragraphs  quoted  here-in-above  shows  that  the
proceedings were initiated against the petitioners on the basis of Memorandum of
Settlement dated 14.09.2011 and before executing the same, the petitioners on the
basis of oral settlement dated 6.3.2011 not only took over the possession of their
respective  share,  but  ceased  to  be  the  co-owner  of  the  property  at  the  time  of
execution of the written memorandum of family settlement dated 14.09.2011. 



12. The issue in hand is no longer res-integra.

13. This Court in the case of Somansh Prakash (supra)  has already decided the
same, the relevant paragraph whereof is quoted below:-

"9.  Learned  counsel  for  the  petitioners  further  submits  before  reducing  the
memorandum of settlement in writing, the petitioners occupied their respective share
of properties pursuant to the oral partition which took place way back in July/August,
2011. He further submits that at the time of execution of Memorandum of Settlement
dated  23.05.2012,  they  were  already  in  possession  of  their  respective  share  of
property as per oral settlement between them. 

xxx 

23.Once the shares of each family member were divided and separate possession of
their respective shares were occupied by them, they cease to be co-owners of the
property on the date of execution of memo of partition in written. In other words,
once the respective parties had taken possession of their shares, they cease to be the
co-owner of the property. 

xxx

29. Further, no cogent material was brought on record by the State-respondents to
show that the partition was not complete on the date of execution of settlement of
memorandum as well as petitioners were not in possession of their respective shares
of the property. 

30. In the case in hand, the petitioners, on an oral settlement, had already put in
possession of the respective shares, the partition was completed much before the date
of reducing in writing the memo of partition. 

xxx

36. The record shows that in view of the oral family settlement, the respective parties
not only divided their shares but also taken possession of their respective shares by
metes  and  bounds,  then  at  the  time  of  reducing  in  writing  the  memorandum  of
settlement, will not be treated as instrument which is covered under Section 2 (15)
(iii) of the Act."

14.  The perusal of the afore-quoted paragraphs of the judgment passed in the case
of Somansh Prakash (supra) shows that once the share has been divided amongst
the family members and possession of their respective shares have been taken by
them, they ceased to be the co-owner of the property at the time of execution of the
memorandum.  In  contrary  thereto,  no  material  has  been  brought  on  record,
therefore, they are not liable to make the payment of due stamp duty. 

15. In the case in hand, specific pleadings have been taken that on 06.09.2011, the
petitioners  have  taken  possession  of  their  respective  shares  and  therefore,  they
ceased  to  be  the  co-owner  of  the  property  at  the  time  of  execution  of  the
memorandum in writing dated 14.09.2011. 



16. The record further shows that no contrary material has been brought by the
State-respondents to shows that the partition was not complete before the date of
execution of the aforesaid memorandum and the petitioner were not in possession
of their respective shares over the property in question before 14.09.2011. 

17. Further, the  record shows that the petitioners on 06.09.2011not only divided
their  shares  but  also  took  their  respective  shares  by  metes  and  bounds  before
reducing in writing the aforesaid memorandum dated 14.09.2011, and therefore, it
will not be treated as an instrument, which is covered under Section 2 (15) of the
Indian Stamp Act. 

18. In view of the above peculiar facts and circumstances of the case, the impugned
orders cannot be sustained in the eyes of law and the same are hereby quashed. 

19. Accordingly, the writ petition succeeds and is allowed. 

20. Any amount deposited by the petitioner pursuant to the impugned orders, shall
be refunded to the petitioner along with interest @ 4% per annum from the date of
its  deposit  till  the  actual  payment  is  made,  within  a  month  from  the  date  of
production of certified copy of this order.

Order Date :- 21.3.2025
Pravesh Mishra
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