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In Chamber
Case ;- CRIMINAL APPEAL No. - 1585 of 1983

Appellant :- Kalloo

Respondent :- State of U.P.

Counsel for Appellant :- K.N. Dwivedi,Kaustubh Tewari,Shrinath,Sri
Nath Dwivedi

Counsel for Respondent :- A.G.A.

Hon'ble Vivek Kumar Birla,J.
Hon'ble Praveen Kumar Giri,J.

(Per: Praveen Kumar Giri,J.)

1. Heard Mr. Sri Nath Dwivedi, learned counsel for the appellant
and Sri Rahul Asthana, learned A.G.A.-I for the State and perused the

record.

2. The above noted appeal has been filed against the judgment of
conviction and order of sentence dated 01.06.1983 passed by Vth
Additional Sessions Judge, Kanpur in Sessions Trial No. 391 of 1982,
wherein, the Trial Court has convicted the accused-appellant under
Section 302 I.P.C. for life imprisonment under Section 364 1.P.C. for
seven years rigorous imprisonment and under Section 201 L.P.C. for

five years rigorous imprisonment.

3. The Trial Court’s record is received and paper book is ready.
With the assistance of learned counsel for the parties, the entire

evidence is re-scrutinized and re-appreciated.
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4. Prosecution story is that Sri Basant Lal Gupta was residing in
house No0.69/196 Bhoosa Toli, Kanpur. His father Sri Anni Lal Gupta
lived in house No.61/196 Hoolaganj. Basant Lal Gupta had one son
Sudhir Kumar Gupta alias Deynee, one daughter Km. Kalpana Gupta
aged about 12 years and another younger daughter. On 23.7.1982, in
the evening at about 5.00 or 5.30 P.M., Kalpana Gupta alias Dezi and
Sudhir Kumar Gupta alias Daynee had gone to the house of their
grandfather to play. After they had gone, Basant Lal Gupta, his wife
and the younger daughter went for an evening walk. Besant Lal Gupta
had one servant, namely, Kalloo (accused). Kalloo remained at the
house, when all these persons left the house, he had also left the house
after Basant Lal Gupta has gone out. At about 9:00 P.M., the younger
brother of Basant Lal, namely, Kamal, came from the house of his
father and enquired whether Daynee had returned because he was not
available at his residence. Basant Lal Gupta also left the house to
search his son and when he also could not get him he went at the
police station and lodged the missing report at 10 P.M. regarding the

missing of Sudhir Kumar Gupta alias Daynee.

5. On 23.07.1982, P.W.-1, Basant Lal Gupta (father) had given
written information to the police that his 8 years old child, Sudhir
Kumar Gupta alias Deynee was missing since 8 O’clock night from
his residence. The relevant portion of missing report (Ex. Ka-1) is

being quoted below:

"ferTids 23-7-82
Bar o
SITIT TAETE
BT TI8TeT

GV TEIGd,
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45T & 1 8T 1T GER AR JHT 37 8 T <1 8 For
TS JSHUST & ®E] eTal 81 TR &1 FUAT $9h RaIe foid o

H&TB@HWW/
TGN
guid oflet JaT
69/115 <7 lefl

PITGY
TBHHIT ASBT
37 8 g
&e 1T
¥ FIGeT
PYS g8 g2 &Y YT Hha g &Yl 55
7037 / Hlosilo dlougo &vaer Hlo
YT 1§ TATIT RUIE 1"

6. On 23.07.1982, at 22 O’clock, the police of Police Station
Harbans Mohal, District Kanpur, made entry of missing report in
General Diary (GD) of Police Station as G.D. No. 40, dated
23.07.1982, time 22 O’clock. The relevant portion of G.D. entry is

being quoted herein below:

gV WHY Fedciiel Il 69,115 T Clefl BHIYY 7 EIOR ol
Wwaﬁvaﬁ@aﬁmwwﬁmmwﬁvm
THET TR WGl § ITAEIe] §YG9T HISIST oI HITYY HYax (197 &
[& EHIRT o] GEllv AR Gl S 8 I J1fA 8 qof ol oA
¥ @& Irgar & AT & $UAT §EdI RUIC forg & T Slad @qeerr
Y| HIGRT FEdAIT YT 69,/ 115 G Il BITYY THHIT ASH 8
qY% @a T X GIqol HYST YT &Y U< wpe guc vyl gl

6/\"/(‘/07’/01/ W qidd dcilRl cfshl HIo ———\"/*Gllr'?ﬁ/(‘/ CIG /97'1// U‘//fi)"///
ke

grerq Nig ®10g0

an 23—7—82
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7. On 24.07.1982, at about 7.30 A.M., S.I. Prem Kumar Mishra,
P.W.-9, started enquiry/investigation on the basis of missing report.
The police as well as family members of missing minor boy Sudhir

Kumar Gupta alias Daynee, were searching for the missing child.

8. The accused-appellant, Kalloo, was serving in the house as well
as shop of P.W.-1. Consequently, they went to Kalloo's residence that
night and the following day, from morning to evening. However,
Kalloo's father stated that the accused (Kalloo/appellant) had gone to
see a picture but hadn't returned since the evening of July 23, 1982.
The police and the abducted child’s family began searching for
Kalloo. The police then received information that Kalloo and others
might be arrested if they will go alongwith mukhbir. Subsequently, the
appellant Kalloo alongwith two other persons, namely, Pradeep and
Pankaj was arrested. On 24.07.1982, at about 5.45 P.M. (evening) on
the pointing out of appellant Kalloo and two other co-accused, clothes
of the abducted child Sudhir Kumar Gupta alias Daynee was
recovered from bushes. In the presence of Basant Lal Gupta; P.W.-1,
Ashok Kumar; P.W.-7 and Puttan Lal, the recovery memo of clothes
and slipper were prepared by P.W.-9 S.I. Prem Kumar Mishra and
same was proved during trial and it was shown as Ex. Ka-2. After
recovery of clothes and slippers on the point out of appellant-Kalloo
and other the dead body of minor child was recovered from a pond.
The relevant portion of the memo of recovery of dead body is being
quoted below:
"37T: IURIE FITI & STER G IGRIB Tl FRGBAR gaT Jlourdr T
P! 37T YD 7 TETETT J1b IH] ¥ 4% ggd S8l g¥ IuRIh GER
FHIR JET B1 1T PI TST &7 AT I SURIH Peg, HalY, GaboT +
AT FURIH & THE TAZAT & Gl 1297 & R & 7 e urt
& 37%Y guY 3 foie TeviE o pw fiec] TR seraw va a5 Bt

&I SRS BT 3R I e} Sief &1 9r1 & J18% T a5 I b &
foar st e arer AT g 1 T S Flg o fdge Y A ot
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3 T8 JarIT 13 J7 81 g7 GER AR JaT 5% 1 & ol fdo 23-
7-82 @I W3 & 7 J7 & T o Faw & foar g T gEea; ar
PTHI FAHT JETTT T [T & & 15 FURIH 919 Pl FoeorT Glore 5
1T T GTET T Y= 918 B GR<IE] 1617 ST V&7 & W Al
G¥ JNTIS BN F1% G FIgT STATHIT TATETT §7q7 off V8 &1

go 379lep PAR goargo
go qwdciiet JaT THo3Tgo
&9 g7 oflel JHT 24-7-82

THT 6.45 HlovHo”
0. After recovery of the dead body of Sudhir Kumar Gupta alias
Daynee, P.W.-9 S.I. Prem Kumar Mishra prepared the recovery memo
of dead body of the deceased Sudhir Kumar Gupta alias Daynee at
6.45 P.M. The recovery memo was also proved by the P.W.-9 and it

was shown as Ex. Ka-3.

10. P.W.-9 has also deposed that he has recorded statement of
Basant Lal Gupta (P.W.-1) and Kumari Kalpana (P.W.-3). He has
stated that he has also prepared Panchayatnama on the direction of
inspector of the police station and also sent the dead body for post
mortem. On 25.07.1982, post mortem was conducted on the dead
body of the deceased aged about 8 years and duration of dead body
has been mentioned about 1 and %2 days and cause of death has been
mentioned as death due to asphyxia as a result of drowning with
strangulation.

11. PW.-10, Incharge Officer of police station deposed before the
court that after recovery of the dead body of the deceased, Sudhir
Kumar Gupta alias Daynee, the missing report was converted into
Crime No. 265 of 1982, under sections 365/302/201 read with section
34 1.P.C. and, thereafter, the investigation was handed over to P.W.-10
(Incharge Officer) Sri Satish Chandra Seth. P.W.-10 after investigating

the matter submitted charge sheet against three accused persons,
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namely, Kalloo, Pradeep Kumar and Pankaj Gupta and on the charge
sheet cognizance has been taken by the concerned Judicial Magistrate
under section 190(1)(b) Cr.P.C. and after compliance of provisions of
section 207 Cr.P.C., the case was committed to the court of Sessions
Judge, Kanpur, under section 209 Cr.P.C. and in the session trial the
case was numbered as Session Trial No. 391 of 1982. The court of
Additional Sessions Judge, Kanpur, framed charges against Kalloo,
Pradeep Kumar and Pankaj Gupta under sections 364, 302 and 201
[.P.C. The accused have not pleaded guilty, therefore, the trial court

directed the prosecution to adduce his witnesses.

12.  The prosecution has adduced his witnesses as P.W.-1 Basant Lal
Gupta, father of the deceased, P.W.-2; Rajji Lal, P.W.-3; Kumari
Kalpana Gupta (aged about 11 years), P.W.-4; Ramesh Chandra
Gupta, P.W.-5; head constable Pratap Singh, P.W.-6; Heera Lal Gupta,
P.W.-7; Ashok Kumar, PW.-8; Dr. K. K. Omar, PW.-9; S.I. Prem
Kumar Mishra and P.W.-10; Satish Chandra Seth (Inspector).

13.  The P.W.-1 Basant Lal was adduced as prosecution witness
before the trial court who deposed in his examination-in-chief that the
accused Kalloo is serving at the shop as well as house of Basant Lal
before four years of the alleged incident and the house of Kalloo is
situated about 1 and 1/2 Farlang away from his residence. The shop of
father of accused-appellant Kalloo is also on the lower portion of
house of the father of P.W.-1. The P.W.-1 deposed before the court that
he and his wife went for walking and at that time his daughter, his son
and Kalloo-appellant was at the residence of his father and when he
came back from walking, he could not found his son, therefore, he
went to search his son at the residence of Kalloo and the father of
Kalloo informed that Kalloo went to see the picture but he hadn't

returned since the evening of July 23, 1982. In the morning, about
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6.30 A.M., the daughter Kumari Kalpana (P.W.-3) also informed that
the deceased was accompanied with Kalloo. The relevant portion of

the examination-in-chief of P.W.-1 is being reproduced herein below:

“(2) g1 & TR FIeT Y8t § Fewq JealorT 8o SGTerd #R J&T
BT BT T T8 &R G PT PIIBIST T ST BT FHIAT F17 BT
PP PR oT| Foxg PT TP HR HDbIT H 3ATET BeAlT §¥ 47 &/
Foe] & 10aT P §bIT HR OaT & FaprT & A 81 FerforT gt
Telq &Ik SigTerd @l ST &1 & il ST9e H ST 81 HelT
GepoT @ HPIIT ] EHR HBTT H BRIS SATET GI7 Bl ¥ &1

(3) 3197 & &7 TGI8 &9 T18 & Ysat &7 JIRIT & qig TIe qrd &7
T o7 ¥ 39+ g% H o7/ HR Al g7 #RT gl T Hef &% 7 2
PG T GER AT W fOAT & FebIT IR Gt P ael TYI &7
T g F 3 gt 7 ©Ict e g Ader T 5T da 89 G
&R U¥ ] ooy &GN 8T 51 &4 GIFT dof TV a9 I8 1 [HaeT I
YT & TIe 3713 §91 &9 FANT §H v & 19w 37717 39 &1 #vT T
Tg AT 9T Sff & FH H ST 39 GHI NI A1 JorT o 3R
gesT 135 "S1 J&T @l T&l 37T BT &7 H 4T T8l Vel 81" g9 T§
FE o7 F T BHeT I ga et 71 T YT GRFSN Gl & §a
&Y 199 377171 T GFII 7 P& 135 & 9 RUIE & 3l aF 4 &7
Y I3 3T &7 & RIS feid] Sif a1 & 1 &1 3% &7 &1 feied?
g ¥Rl & 99 o7 H & S T §F §or QI 5T T H1
G M 7 3R 87 T 4T + Yl PET [ Foxg @ &) TeT PR I
&9 @9, I HBI, g@?iaagmwa)?avw/agrwﬁ
e 3w AT *TeTrer et S8l I [ " Fog [0Far a@T
P& IY T &' §F T T& @IS B @T3 §o1 9 19T &Y 377/ TR
&: GIe ©: §91 #Y] c1Sh] By 7 AT 13 e o off @ av &
4 SAIe}] Bl I P GIe GST §IP] FORT H &1 bl gorr V&7 o
§9 G% S T G T FoxT  SH1 Bl Y] & GRIT e 1Y
3R & qIct @R R8T §9D 15 T8 SH1 Pl BT RS Pl AVE o
TITI §9F g5 S % arowy T& 3R §9 o a7 4 v s
WTedl] & HI Fexg & EX TAT Pe & 1967 I leT 7 G 1 a8
V1T ¥ fOeer qwev argw &1 781 STl [ g3 UR 9aT 8 o
3iIY &7 T &% get 3ITY &9 G @ &R 37T & qig &I fAe 9% &
gleld qict 377 Y #7 9@7 & §K F Gleig qreil @l I 5 g3
FoxT g I T A diet G  HeIT G 9T & Glord arerl 7
FeT 1 &9 I TG & 3779 o $7 AN & &% G% H FER JER 397 37
T o BIE G FHP AT ISP & IR H Ao a &9 GlAd e
Y18V I8 o wET & afe dIE g 7 ot A al ot qluEY 9% g3
3191 g3t Ruic &farg”

(4) glelg o/ g8 BSrId Q9w Foft 75 99 & a=7 @& FER TN
@& Y87/ GAlGITIT @ &% 4 i 8% FER & V&) JeAlodHrT Hl &v
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v 78] et @l 3T =T $+41 & el R gIuEY a5 di gar die
goT TIbl EAFIST 7T 8T UR SR Sl &bl TATeT [T/ 8T A1egH garl
1@ SRINTT Sft =¥ CIhivT 1Y &1 &R &Tel &% 918 g dilel §rae
ETBIT 3-3-30 97 7Y/ T&T 747 Sff G9FIT fAct! S7ap J Jar 1
AT TeIT HRT TSPT 8] 19711 Go¥ SbiT TR & 379% FAR
3T TV oIS I g% WF HIET FNIUFEY 3T TV T o7 9% TP
TR 1 oT1 H3 TIET 7 987 SR il & eT 135 39 JalR & are
Tlbe 8199 TS &1 vt el TIsy SeR & Jerfor T & Ao &1
TG &1 T 9% H, 379l AR, G a9 98T &I &1 T
fe9TEt g FeafaN daav didhe 8199 & U GleldT @ Uger 81 GareY 7
TS WepaT & GE] U¥ o, YT G 91T Jello T @ | 89 GFT
ST G IR &F AN P IR & A1 GATTT qF Gvg &7 Gl
7 GIST % &7 Tl I 9B 16911 SR St 7 Tl AT g gl
g3 g7 ar 44 @er 15 g8t ol 81 qerm ot 7 37 7 S &
199 5 qe] G5 e o YT U gepsc §Y PET b HeIT g GaboT @b e
OY G5E BN WUl [OId] & I5%9T © S BT ST PN [1dT &1
q& O% e 7 I8 Ml T 1 SH1 b 19T TN T F Vb A1
H 377 & &1 PUS TIYRAT g & T U FIST 7 ¥@ Q7 & aeT
T8 o T & S @l Wa Bl FIE T HerT & BRU 89 AN A
P! & P! §1 T PET [ FTTT T BUS §F GG HeaT &/ T8l
o &9 &I STIYRET 9T TV T&T G- GAITIT @ Het & Sl FggRar
greh & G 6F T3 TH G Hd I et T | e 1T 1
FYS TAH & [ABIAT| I ¥ A7) Y5 GIR & FE ol a5 g weET
& GF @7 &1 i1 gt Fet § g % e SAgh Ve ice!
&Y FIEY [t FEH i it [Raed! Y 4, U g9 T b
et Adetll 3 gaor-1 ¢ & | diFl 4% a== &1 oft puer @ [Raer
& % T8 b S [oed] TS G B FFT H 2§ §9 4% AN Al
ST &1 AT TSP T il i Giee #R faar St @& &v 77 o
HYS! FI T& GV HieT J&¥ 13507 71§ §1% & T SANT U1 T

(5) T8 & BUS §HT §Y o a&T # T dqeT el BeAlT &1 &
0¥ PYS 31Ie ST PRETY Y IR A H P& BT oAPBY AIGHR]
gret &7 G¥ &9 1T TV 8T U Tt & UT il GertordrT & de
H ST 711 TS T FT AT & IR/ TET Al T drens § gt 3R
FoT o TSP PT BT GHST IR BT a5 W27 G Sl o1 3773 FH
g% 37 M ° off @ea a1 IR gapsT qor il 7 Aad} e a1e}
Frc d4 @rer @l afearT R B fed] T8 IR Gwaead a9l
GO T 3P & GETRET §99% T B g~ H-3 & Fld 47
TR [T 7T T 19T el g8 aoT GNTHICH Pl fAorarg
Ui

14. P.W.-1 also deposed that when his son could not come back

then he had apprehension about accused Kalloo. The P.W.-1 in his

cross-examination has also deposed that the appellant was his servant
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and also deposed that the recovery of clothes, as well as, dead body
was done before him on the pointing out of accused Kalloo and

others.

15. The Prosecution also adduced P.W.-2, Rajji Lal, who in his
examination-in-chief, deposed that appellant Kalloo called Sudhir (the
minor child) and Kalloo accompanied with the minor child and went
towards the canal. The relevant portion of his examination-in-chief is

quoted below:

" (2) 37757 F & WIRE HI8 &1 17 81 5 BT IR o711 9T & AT
H1e I 91 BT G5 o 4 3191 SURIh GBI U §aT &7/ 4 3751
¥ 3T a5 Fog oTIey] IS qTot &bl ST UR ST Gk 9% S+ bl
7T &7 &1 GER 3797 1T 37~ FleT @& HbIT @ Soror I% &7 o/
YR IA% ¥ A9 FoxT & I 71 I ] ST F SIadi vt
B ¥ A7 Wb [ ey G bl iy 8% [51% I v Ferl
"

16. The P.W.-2 also deposed in his deposition that he informed
P.W.-1 next day of the alleged incident that appellant Kalloo had

enticed away his son.

17. The prosecution also adduced P.W.-3, Kumari Kalpana, aged
about 11 years. As P.W.-3 was a minor, therefore, the presiding officer
followed the standard procedure for recording deposition of a minor
child. The Presiding Officer had put some moral question to the child
witness and when the presiding officer found that she is fit to give her
statement, then her statement was recorded. The deposition was
recorded by the court putting question to the witness aged about 11
years, P.W.-3 deposed that appellant Kalloo called her brother
“Deynee” minor child aged about 8§ years and gave some old tickets of
lottery to the minor child, Sudhir, and both went towards the canal.
P.W.-3 further deposed before the court that she and her brother had
come to the residence of their grandfather. She deposed that she left
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her house at about 7.30 P.M. At that time, her father, mother, younger
sister and Kalloo (the servant) were present at their residence. After
7.30 P.M., Kalloo also came outside the residence of her grandfather.
Her brother was standing on the balcony of first floor of the house of
her grandfather and the appellant Kalloo called his brother and enticed
away after providing old ticket of lottery. On the next morning, she
informed the entire incident to his father P.W.-1. The relevant portion
of the examination-in-chief of P.W.-3 is quoted below:

"GRT T PHRN] BT TaT I Sofl # faT T 91 GH1 a9 otiet 591

31 11 HIeT e [emell A%T &) /1T ST @RI 9T 8¥q9T GaTel
1S BIGR H &1

i w7 o Y& &
I had a talk with the witness she understand the questions & replies
properly. She understands the sanctity of oath while she says”

TeId HGT &I H 91T gSar &/

oath administered to the witness by me.

T8~ 35T faa & ger &1 a1 &
ITV- P¥IT 10-1/2 T8 9feet 1§19 8/
78~ SH GFEINT DI o7

V- GVT 9IS 97/

T8~ [T 91T T/

FIN- IH & 4-1/2 7

The answers can be written in the narrative form.

# 379+ qraT & T T oft) 7R T@rer AT 9ig e 3% S+ o &1 39 &%
T 7-1/2 §ot goit ot 519 g% G gt oft ar ev 7 A% faar off, 7 widt
167 T Frovg AIPY | Fog BN AIBY T 7-1/2 I TG & H PR H
01 o1 I8 HHRT &= GUS H &1 IH BN BT VAT HSPb Bl IR Gordl
&1 @3 7 % Slodlo I 8T oftl 1 @l odlo et T8l T Y8t of ar
I8 Gl R Tl 7| 4 PR H T Feeg. ! ST ‘SHI' P Gl al
¥ of oot Gv Tef] 751 S Pefehl 3N %G T Pel 7 FIURT dRD GeER
P1 JeTrTT Al GEIR Fevg @ G A1l Tl T B A TRIST GIC] HUS &
PIIUCY & JIEY H I [T &1/ Feg 7 GEIR Bl Pos Tc] & Gor
feepe 133 fov O 7Y & v of 71 S §15 § 37V @bl gefl T3/ T
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Tl &} & T @l g3 gavIEe & & d dHeT aral off Bl §drT
GeR e T g3 o 3741 ST & [} PFeT arar I ge del T
10-1/2 § T & HIF 5 397 &% Fofl 3R g% A 59 T aF g
qraT &% 9% 781 o W1 sict afaT i <& ot 7 o G TF) a8 IoHY
I 135 & T GEfR @1 G& V& & a9 9raT 7 GEe g7 af 69 917 %
garg/ "

18.  The minor witness, aged about 11 years, was cross examined by

the defence. In her cross-examination, she has deposed that her
brother Sudhir Kumar Gupta alias Deynee was enticed away by

accused Kalloo.

19.  Prosecution adduced P.W.-4, Ramesh Chandra Gupta, who
deposed before the court that at about 8.00 P.M., Sudhir Kumar Gupta
alias Deynee was sitting on the rod of bicycle being ridden by
accused Pradeep, while the appellant Kalloo was sitting on the carrier.
Approximately five to six steps behind them, accused Pankaj was
riding another bicycle. The relevant portion of examination-in-chief of
P.W.-4 is quoted below:
“(2) 35T & BT 9-10 I8 Gleet P11 &1 4 39 ST G &
179 Rt IecRee &R Ueiw & WIF @ST &7/ Pothl @I Vel 9Tl HSP @
T g8 1T 3797 ST DINID BT FIIIR BN <& T/ I T FTHT 8
o1 I BT TGHY 7| W & & 8% & R H 377 SUS G¥ GE §aT o7
S GIgldeT Bl 1T Tl Vel &/ 1 Higlaberds Hies HNY U Fexy 507

o) TIgIPeT & 5, 6 BHSH YIe Ueb GrgldbeT GN Gebor o W8 &/ T8 TS AT
G CTINT @ ¥ o V8 /"

20. In his cross-examination, he has deposed that he came to know
about the incident through a newspaper on 26.07.1982, Subsequently,
on 27.07.1982, he informed to the P.W.-1 that he had seen the accused
persons going by bicycle alongwith minor child. The police recorded

his statement 10-11 days later.

21.  The prosecution also adduced P.W.-5, Pratap Singh (head

constable 164), who has proved the missing report, as well as the
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General Diary (G.D. entry) regarding the recovery as well as arrest of

the accused persons.

22.  Prosecution has also adduced P.W.-6, Hira Lal Gupta, who
deposed in his examination-in-chief that he saw Kalloo alongwith two

other co-accused persons on the date of alleged incident.

23.  P.W.-7 Ashok Kumar, in his deposition before the trial court,
deposed that he knew all three accused persons. He further deposed
that earlier, at about 4 O'clock, he met with Chowki in-charge, Shri
Mishra, who was alone and quite upset there, when P.W.-7 inquired
about this, subsequently, he was informed about the abduction of a
boy named Deynee. At the same time, the informant, Basant Lal along
with Puttan arrived. The sub-inspector told him that the said missing
boy was son of Basant Lal. At that time, Inspector Seth also arrived at
the same location with some police personnel and an unknown person.
The inspector instructed Sub-Inspector Mishra to accompany these
individuals towards the circuit house. Following this, P.W.-7, along
with Sub-Inspector Mishra, the unknown person, the informant, and
Puttan travelled by jeep towards the circuit house. The jeep was
stopped on the instruction of the unknown person (Mukhbir). When
the jeep stopped, they saw the accused, Kalloo, Pradeep, and Panka;j
there and further accused attempted to flee away but were surrounded
by the police and apprehended. Sub-Inspector Mishra asked for the
names of these persons. P.W.-1, the informant, confirmed their
identities. Subsequently, the accused Kalloo touched the feet of the
informant Basant Lal and started crying and further admitted that he
had kidnapped Deynee for ransom. He then stated that Deynee had
been killed by them and indicated that the dead body and clothes
would be recovered. Accused further specified that clothes would be

recovered from the bushes of Jaipuria Park and the dead body would
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be recovered from Chandmari area. Thereafter these three accused

persons accompanied the police and they also recovered the clothes

from the bushes of Jaipuria Park and the dead body from the pond in

Chandmari area. The relevant portion of his examination-in-chief is

quoted herein below:

24.

Il GerfordIT ETfoR STeTerd Bl gger & ST § 4 G 89N gSIHT o
G CTHINT O% GR §o1 1o J31 Fidhl g=arot 41 1757 off 9t 99 w5 3
et o | 7 T8 P R RGTE 1RV 47 qET Il GNerT 811 61 PET
135 0% ST ST BT IR &1 T & I FHT At JaT I G 37
) GRFIT S 7 AR 135 378 BT =T 71 §] 1T SUFCY U 3T TV 3%
I T PO HUTE] FeT Ve S IeH! H 911 | Sl 7 T off
PET [ 37 3 37 & T Tidbe 8199 b v Fet ol fove & ey off
g SfIeHT TT §9T o7 g g 69 T | §oT & IR H &l gV Hidbe
8T9¥ h! TP Tetl &9 &N ST & Hibe 819 @ 3T Ygd goT & Grd Ie
ST SITH! & PET H AT Wehl| AT & b G¥ Foeq HNT Gepol Al
TR 3ITY AT Wb &1 & Tl 97T P BT et o) 89 AN + &R Y
P& R G ] P GBS 171 SIS T §7 A1 BT AR 8T a9 9
1T JHT & GET 15 37 3 I8 11T & 9 UR §¥= o7lcT 7 Pl 5 &7 I8 &1
WD JI5 Feeg JET AT BT Y Gbe @7 I TSI PeT [ ST Bl
oIt & 17 gps @ v o Tt 8 T8 JTF [T Sirdl (opposed by
defence) 3 FET 1 &7+ I T 137 & 31N HYS T 79T G195 BT &1
STIGRAT T1eh @ T $E! & UE @ U ST & T8T | BYS avIS e
PI FTTT IR 79T Bl FIGHRT &7 H T

(2) g% 1% Tl Gerfoar ST 9% §3 &% FIYRET 91dh & G 3717 | T&T
¥ oy 7 Ol e Bl BET I P IS Al AT SISt 7 ge aer
Foxg 7 Gicel] [FepIeia & SWH ¥ Vb 81 U U JOIC e U Toqe]
[Apet! & T 37 3ieTeid 8 & Off g7 1 T Il 81 39 G 1 fotear
7el 85 W< g P-2 & 39 W AN 4 EWIEN &1 $9 qI5 89 GFT oI
I 3TV [ &7 & TR &7 Y i1 JAlaH 1T @ §ar & STER 8l
7O/ GIGHT &7 H TGS & (1R JAforarT & we | 11 €1 & il i)
arerrd d ge el 11 §5 off w7 4R Gebs ] [Aprenl gapor g Helg o
Tgg &1 19T fAebIor PN JTEY ¥ TS T IoieaT gt 1 g B goT b 3 &
9 GV BN 518N 81 a9 & IR g% et sAergT off St 3ireT 3reTerT 9 &
T8 g7 IV 81"

P.W.-7, in his cross-examination, also supported his deposition

from the examination-in-chief.

25.

The prosecution produced P.W.-8, Dr. K.K. Omar, who, in his

deposition, confirmed the contents of the post-mortem report. He
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deposed that the deceased was approximately 8 years old and the dead
body was about one and a half days old. Rigor mortis had passed and
decomposition was just started to begin and on the dead body, there
was a bluish mark near the neck, measuring 6.4 inches and death was
found due to asphyxia as a result of strangulation. Post-mortem report
was proved by P.W.-8 and exhibited as Ex.Ka.7. The relevant portion

of the examination-in-chief is quoted hereinbelow:

" 39 &7 e PAR T 97 AT & Hies a9 BT FIAGRT
quIer d5 2-15 YloTHo GR [T &T1 Fad &1 IF T 8 HIeT bt
oftl FTH T FT 1-1/2 faT & g7 o1l TIT Pl 3BHST T
3re & g ot RFEIGIT g% & T &7l 3@ IR R’
fAefatad Fie grftl (1) Aerg e qifeet & & +id 167 4 6
X 4" P11 3R PIS TENT Flc T&l &T/Fad bl e Tl GFT ToT
Ui\ & §T & PR §3IT &1 GRTHICH RYIC §a57 & 9 &R 872 bl
feiE T Svaread] & avadh J3TTgT AR 15T 7147 ol '’

26. The prosecution also adduced P.W.-9, Sub-Inspector Prem
Mishra, who inquired/investigated the case after receiving the missing
report. In his deposition, he deposed that one day after the incident i.e.
24.07.1982, he started enquiry/investigation at 7:30 A.M. He recorded
statements of informant Basant Lal (P.W.-1) and Kumari Kalpana
(P.W.-3). Thereafter, at about 4:00 P.M., he was standing near Sundar
Talkies talking to Ashok Kumar where Basant Lal, (P.W.-1), and
Puttan came there and informed him that accused Kalloo, Pradeep,
and Pankaj were not present at their residence. At the same time,
Inspector Shri S.C. Seth arrived in a police jeep, accompanied by an
unknown person. The inspector directed him to go along with that
unknown person towards the circuit house, stating that accused
Kalloo, Pradeep, and Pankaj were present there. He, along with police
personnel, informant, Puttan, and Ashok, went by jeep, with Mukbir.
The mukhbir was sitting on the front seat of the jeep. As soon as they

reached near the Pulia (small bridge) towards the circuit house, they
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found the accused Kalloo, Pradeep, and Panka;j sitting on the Pulia.
Accused Kalloo attempted to flee, but they were apprehended by the
police. Accused Kalloo touched the feet of informant Basant Lal
Gupta and started crying and asked for pardon. He told to the P.W.-1
that the clothes and dead body of Deynee would be recovered,
claiming that the clothes would be found in Jaipuria Park and the dead
body in a pond located in the Chandmari area. Later, these items were
recovered and identified by P.W.-1, Basant Lal (father of the
deceased). The relevant portion of the examination-in-chief of PW-9,

S.I. is being quoted below:

"l G 1982 H Fidl §YG9 TEIT T &Va9T FETT H e
§VUTFSY & UG QX G o 39 HHeHT bl awaier gt et 44
1 24-7-82 @I THT FNIT GIe T §91 Y% bl Tl YT
P SRR H & bl 15 g ST BT §T [T [OR ParR)
HT I Sl BT I 1371 R BIe TR aot 4 B 4 gaw
CThINT GR TST 37911e PAR H JIcT BN &7 o Ie] TH JE~T &Alel
g g J8T G% 37T 37T 3901E ° GG PN IEIT I 1
FoT, HRIT Yool 397 &R UR FI9E 781 &1 3] §1g gvYaey 4
"G S & 31T Y 37 GTeT Ve fch 3% o 4t §3 7 JEed e [
S H 45 gHD WY HbT S bl VP A3 Fld FoewT,
G J TSI FI9E &1 §9 U% 4 89718 FHARITI 87 PHIR JaT T
G 1T 379N @l o1 daT fetar) FRafek @t 37 ST H fasrey
YaTT §Y/ Wi 819W @ SIFI o9 RIS GR Gleldr & qlect aelg
TR @BeH G- Sl Rlep 1397 ST @bl S@a GIctaT v §0 e, YT
T3 Sl ST @@aN T 3% &9 NIl 7 §Y @X T QISIIY GHE
fe1aT1 gebe ST UR ey, §T &lel JAT @ ORI G IR R %I o
Tl 71! FIH &I 3R & 18 H9 T 19T GER bl a¥19 Hear
ST GF BUS! P TIYNAT G & I FIS] & IR H I
TN Bl BET T AT B TGN T & 3] & GG PYar bl
Pl JTGIGS| 89§ 1T 19 ¥ STIGRIT Ureh @ U 3191 319G h
P, GHT J TSI il 7 STFT ST GABY FIS] & X H FoxT T
FHYSI DI [FDIeT ¥ 19T 3R GoT T TG1T T 15371 HIST &l
IGHN FI=T T AT 7 3T ISP GEfR & HuS ET fARET
135171 e GR HGS b B A BT il §aT H-2 &1 TE IR &I
fered! q ewaad] &1 il Gl T 9 I J¥HE YaT PUS H foles
GrE &1 39§15 T 37TV J8T H foles TarIa=TET g oy BITord
FTPY T 5SHEIN Bl 18T 15T 35 g~UFey TIas oiv &1 3777 I8
FIGTRT &7 7 1 & & &7 1T I I8 et g, 37Ian el
dl g iR Jer =N 101 g8l 4 i) SAgh drere 3
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HIT AT e TaxTg & T Bl [Arcar] T aa=T arer JaT 7GR
&1 aTrer @1 foATET B T F NEE B ] Fldb gv d7 3
8T & N 135977 397 9% Tarsl & ot v 1oy % sa9 -3 &
3TEIRT &I ST T UCIHeNT @bl SawelT &1 ! 5 §UFTY HIed
3T T 9 [T H H qarIaTrE §aw & -11 FRAT T
FIATT STT9T F1RITI T8 39 & 12 81 91 T Bict §7/IT off 3T &
13 & oo o TEIgy @I faedt faE ot s & 14 &
HovFosdilo P GNCHICT &g U7 foIkaT it 39T & 15 & Fle5 I)
T Bl T FE¥ T T TAT HieT JIR 197 5If 37T F 16 &
P 15 FUFY T8Ied o THAT 319+ 81 F of it

27. P.W.-9 also supported the version of the F.I.R. in his cross-

examination and also proved the arrest of the accused appellant and
recovery memo of clothes as well as dead body of the deceased minor
boy.

28. The prosecution also adduced P.W.-10 (Satish Chandra Seth),
inspector in-charge of Police Station Harbansh Mohal, District
Kanpur, who investigated the matter after recovery of the dead body
of the deceased. In his examination-in-chief, P.W.-10 has deposed that
after the recovery of the dead body, the missing report was converted
into First Information Report, registered as Case Crime No. 265 of
1982, under sections 365, 302, 201 and 34 I.P.C. implicating accused
Kalloo, Pradeep and Pankaj. P.W.-10 also deposed that Sub-Inspector
Prem Kumar Mishra had earlier conducted the investigation. He
further recorded the statement of witness Ashok Kumar (P.W.-7), in
whose presence the recovery memo of dead body as well as clothes of
the deceased Sudhir was prepared. A topography report was also
prepared in the presence of the witness Ashok Kumar. PW.-10 also
deposed that he recorded the statements of Basant Lal and Puttan, as
their statement was also recorded by P.W.-9 after the missing report
was filed. The relevant portion of examination-in-chief of P.W.-10 is

being quoted below:-

“(1) af 1982 & Goirg 718 5 1 H 1 8¥G9T GETer H HHR] fA¥iei & v
G¥ 971 [&TId 24-7-82 I T 8¥q9T J&TeT & I3 3T &1 Y€ 70
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36 T 20-30 o JYGT F4T GER PR b SH1 BI &9l RS &
§1G 3YNTE FT 265 ¥ 3=rd GRT 365/302/ 201 TUod &NT 34
3iTgotf oo BT aRHIT 13T 7T 1517 STk Fewg, HalT GanoT 9

(2) 3 f9FrT H fAdTT g9 g~YFex S Hlodo fAsy I off e
25/7/82 & 391 Brfargl gy 1 faqid-25/7/82 @ B avrEe
g% IR & BUS T A1 @ I8 3P PR [T IS FIg7eT ol
FT 1171 3} 778 P [F9RE] G oI €T & PYST g T SIS §Y o
3IGTT 3ITT FFIT Tor¥] FRIT off BN oieq T §W<iIeN 4 & & FF9I: $F97 -8

g 3F9 & 9 &1 7H TEY T &1

(3) g99%5 §1 TGIET 37T & §IM 1691 @71 26-7-82 &I GF: q9=7
&I T G I & Tofle YA il F7d Fa Jerad 1) faids 27—
7-82 @I PIRCT TGN g T Pr~cae [ et o FAleT BT GIRTHICT
BV & Y o 37 FIIT [T

(4) I&1 3-8-82 @I Tosit FIGT JHT BT PHIX 311G, & FTIT Sifabe
1357 cerT ¥t creT J8T @1 [Aeres] 9) oTel | GEN AR 3% SH1 @ STUERT
Ve & ST TRIT & ST FFIT T FRIT |

(5) feier 8-8-82 @l T THI T JaT TT ERT el JaT & ST
191 §1& TEHIeT THAeT SAGH & [EeTh Fraelic 3 & 10 & I8 F91
GeTEd 81"

29.  P.W.-10, Satish Chandra Seth, in his cross-examination deposed
that after investigation he submitted a charge sheet against the accused

persons.

30. The learned trial court recorded the statement under section 313

Cr.P.C. of the accused persons where they have denied the allegations.

31. Learned counsel for the appellant submitted that there was
delay in recording the statements of the witnesses by the Investigating
Officer. He also contended that there is discrepancy in the
investigation. It is also submitted by learned counsel for the appellant
that it is a case of circumstantial evidence but there is no motive
assigned by the prosecution for causing such incident by the accused.
Learned counsel for the appellant also argued that there are
contradictions in the statements of the prosecution witnesses and they

have not supported the prosecution case beyond reasonable doubt.
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Learned counsel for the appellant further submitted that on the basis
of same evidence two accused persons were acquitted while the
appellant was convicted by the trial court. The learned counsel for the
appellant submitted that testimony of a child witness (P.W.-3) cannot
be relied upon to hold guilty the appellant-accused.

32. Per contra, learned A.G.A. submitted that the accused Kalloo
was last seen with the deceased minor boy and P.W.-2, PW.-3, PW.-4
and P.W.-6 also deposed that the accused Kalloo was seen with the
deceased minor Sudhir and, thereafter, the clothes as well as the dead
body of the deceased was recovered at the instance of the accused
appellant Kalloo. P.W.-7, Ashok Kumar, in his deposition, also
deposed that at the time of arrest, the accused-appellant Kalloo
confessed that he enticed/kidnapped the minor boy for ransom but
later killed him. Learned A.G.A. also submitted that P.W.-4, Ramesh
Chandra Gupta, in his cross-examination, deposed that he had not
identified accused Pankaj and Pradeep. He did not know the names of
the accused Pankaj and Pradeep before the incident. He has seen the
photographs of the accused Pankaj and Pradeep in the newspaper but
no identification parade was conducted to identify Pankaj and Pradeep
while against appellant accused Kalloo, the entire evidence is intact.
The case of the appellant is distinguishable from the other accused

persons.

33. Learned A.G.A. has submitted that the accused appellant was a
servant of P.W.-1, Basant Lal, and because of that the minor child
accompanied with the accused appellant. The accused-appellant
enticed away/kidnapped him for ransom but the family members of
the deceased immediately started searching for the missing boy.
Therefore, the accused appellant killed the boy. After his arrest, the

dead body of the deceased was recovered by the accused appellant
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entering into the three-feet deep pond. This recovery was made as per

section 27 of the Evidence Act.

34. Learned A.G.A. has also submitted that the independent witness
Ashok Kumar (P.W.-7) proved the recovery memo of both the dead
body as well as the clothes of the deceased. He further submitted that
the father of the deceased promptly informed to the police regarding
the missing of his minor child. The police recorded the missing report
in the G.D. entry on the same day and started enquiry/investigation.
The accused-appellant was not found at his residence. The post-
conduct of the accused-appellant showed that he had absconded from
his residence when P.W.-1 and other family members visited the
residence of accused Kalloo. Subsequently, the police searched for
appellant Kalloo, and he was later on arrested. The dead body and
clothes of the deceased were recovered by the appellant along with
two other accused persons. The minor child was enticed
away/kidnapped by the accused appellant, while two other accused
were arrested alongwith the appellant Kalloo, and they were not
identified by the witnesses during the investigation, therefore, the case
against those co-accused was not proved beyond a reasonable doubt.
The accused-appellant Kalloo was servant of the P.W.-1, Basant Lal,
and because of that the boy went alongwith the accused appellant
Kalloo. The accused Kalloo was always seen with the minor boy. The
investigation revealed that the accused Kalloo kidnapped the minor
child for ransom but the family members of the deceased minor
started searching, immediately, therefore, the accused Kalloo killed
the minor child and the dead body and clothes of the minor child was
recovered by the accused Kalloo, therefore, the case of the appellant
Kalloo is distinguishable from the case of other co-accused Pradeep

and Panka,;.
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35. After going through the entire record, depositions and
documentary evidence, it is clear that the prosecution case is
undeniably built upon circumstantial evidence. The legal principles
governing cases solely reliant on such evidence have been clearly
established in the landmark judgment of Hon’ble the Supreme Court
in Sharad Birdhichand Sarda Vs. State of Maharashtra, (1984) 4 SCC
116, wherein the Apex Court has held as under :

“152. Before discussing the cases relied upon by the High Court
we would like to cite a few decisions on the nature, character and
essential proof required in a criminal case which rests on
circumstantial evidence alone. The most fundamental and basic
decision of this Court is Hanumant v. State of Madhya Pradesh
[(1952) 2 SCC 71: AIR 1952 SC 343: 1952 SCR 1091: 1953 Cri
LJ 129]. This case has been uniformly followed and applied by
this Court in a large number of later decisions up to date, for
instance, the cases of Tufail (Alias) Simmi v. State of Uttar
Pradesh [(1969) 3 SCC 198: 1970 SCC (Cri) 55] and Ramgopal v.
State of Maharashtra [(1972) 4 SCC 625: AIR 1972 SC 656]. It
may be useful to extract what Mahajan, J. has laid down in
Hanumant case [(1952) 2 SCC 71: AIR 1952 SC 343: 1952 SCR
1091: 1953 Cri LJ 129]:

“It is well to remember that in cases where the evidence
1s of a circumstantial nature, the circumstances from
which the conclusion of guilt is to be drawn should in
the first instance be fully established, and all the facts
so established should be consistent only with the
hypothesis of the guilt of the accused. Again, the
circumstances should be of a conclusive nature and
tendency, and they should be such as to exclude every
hypothesis but the one proposed to be proved. In other
words, there must be a chain of evidence so far
complete as not to leave any reasonable ground for a
conclusion consistent with the innocence of the accused
and it must be such as to show that within all human
probability the act must have been done by the
accused.”

153. A close analysis of this decision would show that the
following conditions must be fulfilled before a case against an
accused can be said to be fully established:

(1) The circumstances from which the conclusion of guilt is to be
drawn should be fully established.

It may be noted here that this Court indicated that the
circumstances concerned “must or should” and not “may be”
established. There is not only a grammatical but a legal distinction
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between “may be proved” and “must be or should be proved” as
was held by this Court in Shivaji Sahabrao Bobade v. State of
Maharashtra [(1973) 2 SCC 793 : 1973 SCC (Cri) 1033 : 1973 Crl
LJ 1783] where the observations were made: [SCC para 19, p.
807: SCC (Cri) p. 1047]

“Certainly, it 1s a primary principle that the accused
must be and not merely may be guilty before a court
can convict and the mental distance between ‘may be’
and ‘must be’ is long and divides vague conjectures
from sure conclusions.”

(2) the facts so established should be consistent only with the
hypothesis of the guilt of the accused, that is to say, they should
not be explainable on any other hypothesis except that the accused
1s guilty,

(3) the circumstances should be of a conclusive nature and
tendency,

(4) they should exclude every possible hypothesis except the one
to be proved, and

(5) there must be a chain of evidence so complete as not to leave
any reasonable ground for the conclusion consistent with the
innocence of the accused and must show that in all human
probability the act must have been done by the accused.

154. These tive golden principles, if we may say so, constitute the
panchsheel of the proof of a case based on circumstantial
evidence.”

[21]

As discussed above, in this case a prompt information was

given to the police in respect of the missing of the minor child. The

Supreme Court while highlight the value of a prompt F.I.R in Jai
Prakash Singh Vs. State of Bihar and another, (2012) 4 SCC 379 has

held as under :

“12. The FIR in criminal case is a vital and valuable piece of
evidence though may not be substantive piece of evidence. The
object of insisting upon prompt lodging of the FIR in respect of the
commission of an oftence is to obtain early information regarding
the circumstances in which the crime was committed, the names of
actual culprits and the part played by them as well as the names of
eye- witnesses present at the scene of occurrence. If there is a
delay in lodging the FIR, it looses the advantage of spontaneity,
danger creeps in of the introduction of coloured version,
exaggerated account or concocted story as a result of large number
of consultations/deliberations. Undoubtedly, the promptness in
lodging the FIR is an assurance regarding truth of the informant's
version. A promptly lodged FIR reflects the first hand account of
what has actually happened, and who was responsible for the
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offence in question. (Vide: Thulia Kali v. The State of Tamil Nadu,
AIR 1973 SC 501; State of Punjab v. Surja Ram, AIR 1995 SC
2413; Girish Yadav & Ors. v. State of M.P, (1996) § SCC 186, and
Takdir Samsuddin Sheikh v. State of Gujarat & Anr., AIR 2012 SC
37).”

37. The minor child was last seen with accused-Kalloo by Kumari
Kalpna alias Dezi (PW-3) who was aged about 11 years at the time of
incident. It was contended that she was a child witness, therefore, her
testimony cannot be relied upon. In this regard, Section 118 of

Evidence Act, 1872, is relevant and is reproduced herein under :

“Section 118- who may testify.-All persons shall be competent to
testify unless the Court considers that they are prevented from
understanding the questions put to them, or from giving rational
answers to those questions, by tender years, extreme old age,
disease, whether of body or mind, or any other cause of the same
kind.”

38. Section 118 of Evidence Act does not specify a minimum age
for a child to be deemed incompetent as a witness rather it provides
that a person who is capable of understanding the questions put to
him/her and able to give rational answers to those questions may
testify. Hon’ble the Apex Court in Dattu Ramrao Sakhare Vs. State of
Mabharashtra (1997) 5 SCC 341 has held that as long as a child witness
is found to be competent to depose i.e. capable of understanding the
questions child witness is found to be competent to depose i.e.,
capable of understanding the questions put to it and able to give
rational answers, the testimony of such witness can be considered as
evidence in terms of Section 118 of the Evidence Act, irrespective of
their tender age or absence of any oath. The only additional factor to
be considered is that the witness must be found to be reliable,
exhibiting the demeanour of any other competent witness, with no
likelihood of having been tutored. The decision in Dattu Ram Rao
Shakre (Supra) has been considered in State of Madhya Pradesh Vs.


https://indiankanoon.org/doc/147273/
https://indiankanoon.org/doc/1399763/
https://indiankanoon.org/doc/1333474/
https://indiankanoon.org/doc/1297115/
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Balveer Singh, 2025 SCC OnLine SC 390, wherein the Apex Court
has held under :

“58. We summarize our conclusion as under: -

(I) The Evidence Act does not prescribe any minimum age for a
witness, and as such a child witness is a competent witness and his
or her evidence and cannot be rejected outrightly.

(11) As per Section 118 of the Evidence Act, before the evidence of
the child witness is recorded, a preliminary examination must be
conducted by the Trial Court to ascertain if the child-witness is
capable of understanding sanctity of giving evidence and the
import of the questions that are being put to him.

(111) Beftore the evidence of the child witness is recorded, the Trial
Court must record its opinion and satisfaction that the child
witness understands the duty of speaking the truth and must clearly
state why he is of such opinion.

(1V) The questions put to the child in the course of the preliminary
examination and the demeanour of the child and their ability to
respond to questions coherently and rationally must be recorded by
the Trial Court. The correctness of the opinion formed by the Trial
Court as to why it is satisfied that the child witness was capable of
giving evidence may be gone into by the appellate court by either
scrutinizing the preliminary examination conducted by the Trial
Court, or from the testimony of the child witness or the demeanour
of the child during the deposition and cross-examination as
recorded by the Trial Court.

(V) The testimony of a child witness who is found to be competent
to depose 1.e., capable of understanding the questions put to it and
able to give coherent and rational answers would be admissible in
evidence.

(VI) The Trial Court must also record the demeanour of the child
witness during the course of its deposition and cross-examination
and whether the evidence of such child witness is his voluntary
expression and not borne out of the influence of others.

(VII) There is no requirement or condition that the evidence of a
child witness must be corroborated before it can be considered. A
child witness who exhibits the demeanour of any other competent
witness and whose evidence inspires confidence can be relied
upon without any need for corroboration and can form the sole
basis for conviction. If the evidence of the child explains the
relevant events of the crime without improvements or
embellishments, the same does not require any corroboration
whatsoever.

(VIID)Corroboration of the evidence of the child witness may be
insisted upon by the courts as measure of caution and prudence
where the evidence of the child is found to be either tutored or
riddled with material discrepancies or contradictions. There is no
hard and fast rule when such corroboration would be desirous or
required, and would depend upon the peculiar facts and
circumstances of each case.



(IX) Child witnesses are considered as dangerous witnesses as
they are pliable and liable to be influenced easily, shaped and
moulded and as such the courts must rule out the possibility of
tutoring. If the courts after a careful scrutiny, find that there is
neither any tutoring nor any attempt to use the child witness for
ulterior purposes by the prosecution, then the courts must rely on
the confidence-inspiring testimony of such a witness In
determining the guilt or innocence of the accused. In the absence
of any allegations by the accused in this regard, an inference as to
whether the child has been tutored or not, can be drawn from the
contents of his deposition.

(X) The evidence of a child witness is considered tutored if their
testimony is shaped or influenced at the instance of someone else
or is otherwise fabricated. Where there has been any tutoring of a
witness, the same may possibly produce two broad eftects in their
testimony; (1) improvisation or (ii) fabrication.

(1) Improvisation in testimony whereby facts have been altered or
new details are added inconsistent with the version of events not
previously stated must be eradicated by first confronting the
witness with that part of its previous statement that omits or
contradicts the improvisation by bringing it fto its notice and giving
the witness an opportunity to either admit or deny the omission or
contradiction. If such omission or contradiction is admitted there is
no further need to prove the contradiction. If the witness denies the
omission or contradiction the same has to be proved in the
deposition of the investigating officer by proving that part of
police statement of the witness in question. Only thereafter, may
the improvisation be discarded from evidence or such omission or
contradiction be relied upon as evidence in terms of Section 11 of
Evidence Act.

(i) Whereas the evidence of a child witness which is alleged to be
doctored or tutored in toto, then such evidence may be discarded
as unreliable only if the presence of the following two factors have
to be established being as under: -

= Opportunity of Tutoring of the Child Witness in question
whereby certain foundational facts suggesting or demonstrating
the probability that a part of the testimony of the witness might
have been tutored have to be established.

This may be done either by showing that there was a delay in
recording the statement of such witness or that the presence of
such witness was doubtful, or by imputing any motive on the part
of such witness to depose falsely, or the susceptibility of such
witness in falling prey to tutoring. However, a mere bald assertion
that there is a possibility of the witness in question being tutored is
not sufficient.

» Reasonable likelihood of tutoring wherein the foundational facts
suggesting a possibility of tutoring as established have to be
further proven or cogently substantiated. This may be done by
leading evidence to prove a strong and palpable motive to depose
falsely, or by establishing that the delay in recording the statement
is not only unexplained but indicative and suggestive of some
unfair practice or by proving that the witness fell prey to tutoring

[24]
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and was influenced by someone else either by cross-examining
such witness at length that leads to either material discrepancies or
contradictions, or exposes a doubtful demeanour of such witness
rife with sterile repetition and confidence lacking testimony, or
through such degree of incompatibility of the version of the
witness with the other material on record and attending
circumstances that negates their presence as unnatural.

(XI) Merely because a child witness is found to be repeating
certain parts of what somebody asked her to say is no reason to
discard her testimony as tutored, if it is found that what is in
substance being deposed by the child witness is something that he
or she had actually witnessed. A child witness who has withstood
his or her cross-examination at length and able to describe the
scenario implicating the accused in detail as the author of crime,
then minor discrepancies or parts of coached deposition that have
crept in will not by itself affect the credibility of such child
witness.

(XII) Part of the statement of a child witness, even if tutored, can
be relied upon, if the tutored part can be separated from the
untutored part, in case such remaining untutored or untainted part
inspires confidence.

The untutored part of the evidence of the child witness can be
believed and taken into consideration or the purpose of
corroboration as in the case of a hostile witness.”

39. In the present case, before the deposition/statement of PW-3
(the child witness), the learned Additional Sessions Judge had put
some moral question to her and when he found that she was fit to give
her statement, then her statement was recorded. She deposed that her
brother was standing on the balcony of first floor of the house of her
grand father when appellant Kalloo called her brother and enticed him
away after providing old tickets of lottery. In her cross examination,
this witness has remained consistent with her deposition/statement.
PW-2, Rajji Lal, has also supported the statement/deposition of P.W.-
3. Therefore, the learned Sessions Judge has rightly relied upon the
deposition/statement of PW-3 in holding the appellant guilty.

40. Immediately, after the child went missing, the family members,
including P.W.-1, went to the residence of Kalloo in the evening/night
and again in the morning but accused Kalloo was not at his residence
and he tried to evade himself from the police. He was apprehended

and, thereafter, on his pointing out the dead body as well as clothes of



[26]

the deceased were recovered. Thus, the post conduct of the accused
and the recovery of dead body and clothes of the deceased on pointing
out of accused are to be seen in the light of Section 8 and Section 27
of the Evidence Act which are relevant for our purposes and are
reproduced here under :

“Section 8: Motive, preparation and previous or subsequent
conduct.-Any fact is relevant which shows or constitutes a motive
or preparation for any fact in issue or relevant fact.
The conduct of any party, or of any agent to any party, to any suit
or proceeding, in reference to such suit or proceeding, or in
reference to any fact in issue therein or relevant thereto, and the
conduct of any person an offence against whom is the subject of
any proceeding, is relevant, if such conduct influences or is
influenced by any fact in issue or relevant fact, and whether it was
previous or subsequent thereto.

Explanation 1. -- The word conduct in this section does not include
statements, unless those statements accompany and explain acts
other than statements; but this explanation is not to affect the
relevancy of statements under any other section of this Act.
Explanation 2. -- When the conduct of any person is relevant, any
statement made to him or in his presence and hearing, which
affects such conduct, is relevant.”

27. How much of information received from accused may be
proved.-Provided that, when any fact is deposed to as discovered
in consequence of information received from a person accused of
any offence, in the custody of a police-officer, so much of such
information, whether it amounts to a confession or not, as relates
distinctly to the fact thereby discovered, may be proved.”

41. In AN. Venkatesh v. State of Karnataka, (2005) 7 SCC 714,
The Apex Court in paragraph No. 9, has held as Under:

“9. By virtue of Section § of the Evidence Act, the conduct of the
accused person is relevant, if such conduct influences or is
influenced by any fact in issue or relevant fact. The evidence of the
circumstance, simplicitor, that the accused pointed out to the
police officer, the place where the dead body of the kidnapped boy
was found and on their pointing out the body was exhumed, would
be admissible as conduct under Section 8 irrespective of the fact
whether the statement made by the accused contemporaneously
with or antecedent to such conduct falls within the purview of
Section 27 or not as held by this Court in Prakash Chand Vs. State
(AIR 1979 SC 400). Even if we hold that the disclosure statement
made by the accused appellants (Ex. P14 and P15) is not
admissible under Section 27 of the Evidence Act, still it is relevant
under Section 8. The evidence of the investigating ofticer and PWs
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1, 2, 7 and PW4 the spot mazhar witness that the accused had
taken them to the spot and pointed out the place where the dead
body was buried, is an admissible piece of evidence under Section
8 as the conduct of the accused. Presence of A-1 and A-2 at a place
where ransom demand was to be fulfilled and their action of
fleeing on spotting the police party is a relevant circumstance and
are admissible under Section 8 of the Evidence Act.”

(emphasis added)

[27]

In the State (NCT of Delhi) v. Navjot Sandhu alias Afsan Guru,
(2005) 11 SCC 600, the Apex Court has held as under :

“Before proceeding further, we may advert to Section 8 of the
Evidence Act. Section § insofar as it is relevant for our purpose
makes the conduct of an accused person relevant, it such conduct
influences or is influenced by any fact in issue or relevant fact. It
could be either previous or subsequent conduct. There are two
Explanations to the Section, which explains the ambit of the word
‘conduct’. They are:

Explanation 1 : The word 'conduct' in this Section does not include
statements, unless those statements accompany and explain acts
other than statements, but this explanation is not to affect the
relevancy of statements under any other Section of this Act.

Explanation 2 : When the conduct of any person is relevant, any
statement made to him or in his presence and hearing, which
affects such conduct, is relevant.

The conduct, in order to be admissible, must be such that it has
close nexus with a fact in issue or relevant fact. The Explanation 1
makes it clear that the mere statements as distinguished from acts
do not constitute 'conduct' unless those statements "accompany
and explain acts other than statements”. Such statements
accompanying the acts are considered to be evidence of res gestae.
Two illustrations appended to Section 8 deserve special mention.

(1) The question is, whether A robbed B. The facts that, after B was
robbed, C said in A's presencethe police are coming to look for
the man who robbed B", and that immediately afterwards A ran
away, are relevant.

(1) A is accused of a crime.

The facts that, after the commission of the alleged crime, he
absconded, or was in possession of property or the proceeds of
property acquired by the crime, or attempted to conceal things
which were or might have been used in committing it, are relevant.

We have already noticed the distinction highlighted in Prakash
Chand's case (supra) between the conduct of an accused which is
admissible under Section 8 and the statement made to a police
officer in the course of an investigation which is hit by Section 162
Cr.PC. The evidence of the circumstance, simplicitor, that the
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accused pointed out to the police officer, the place where stolen
articles or weapons used in the commission of the offence were
hidden, would be admissible as 'conduct' under Section &8
irrespective of the fact whether the statement made by the accused
contemporaneously with or antecedent to such conduct, falls
within the purview of Section 27, as pointed out in Prakash
Chand's case. In Om Prakash case (supra) [AIR 1972 SC 975], this
Court held that

"even apart from the admissibility of the information under
Section, the evidence of the Investigating Officer and the Panchas
that the accused had taken them to PWII (from whom he
purchased the weapon) and pointed him out and as corroborated by
PW11 himself would be admissible under Section 8 as 'conduct’ of
the accused.”

(emphasis added)

43. In Sidhartha Vashisht alias Manu Sharma Vs. State of NCT
Delhi, AIR 2010 SC 2352, the Apex Court has held that the conduct of
the accused where the accused had absconded from his home after
committing the murder, the conduct of accused in such cases is very
relevant under Section 8 of the Evidence Act and disclosure and
recovery of clothes and dead body made by him is relevant under

Section 27 of the Evidence Act.

44. In Ashok vs. State of Maharashtra, 2015 (4) SCC 393, the Apex
Court has observed that last seen together itself is not a conclusive
proof but along with other circumstances surrounding the incident,
like relations between the accused and the deceased, enmity between
them, previous history of hostility, recovery of weapon from the
accused etc., non-explanation of death of the deceased, may lead to a

presumption of guilt.

45. In the present case, from above discussion, it is clear that the
accused was last seen with the deceased-appellant who was the
servant in the house of the deceased, the deceased-boy went missing
and the accused-appellant was absconding. A prompt information

regarding missing of the deceased was given. Accused-appellant,
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Kalloo was apprehended and, thereafter, the accused along with the
police went near the pond and the appellant himself recovered the
dead body from the pond and the clothes from the bushes. Thus, the
post conduct of the appellant in absconding after the incident become
relevant under Section 8 of Evidence Act which finds support of the
subsequent recovery of the dead body and clothes of the deceased on
the pointing out of the accused-appellant which is an admissible piece

of evidence under Section 27 and section 8 of Evidence Act.

46. So far as motive 1is concerned, the accused enticed
away/kidnapped the minor child for ransom but prompt searching of
the minor child could not give room to the accused-appellant for
demanding ransom. Consequently, just to save from the offence of
kidnapping, the accused appellant killed the minor child but on the
next day when he was arrested in the evening, he confessed that he
has enticed away/kidnapped the minor child for ransom but later he
had killed the minor child and then he informed to the police before
the witness that the clothes as well as the dead body of the deceased
could be recovered. The case of the accused Kalloo is distinguished
from that of accused Pradeep and Pankaj as the appellant Kalloo who
enticed away/kidnapped the minor and the other co-accused were with
him at the time of recovery of the dead body and clothes of the
deceased. The case of the appellant was beyond reasonable doubt

hence the appellant was convicted only.

47. From the depositions of prosecution witness, the post conduct
of the appellant and on his pointing out subsequent recovery of the
dead body and clothes, it is clear that chain of circumstantial evidence
1s complete. Therefore, we find no infirmity in the finding returned by

the Trial Court. The conviction of the accused appellant Kalloo by the
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learned trial court is in consonance with the evidence and there is no

need to interfere with the judgment of the trial court.

48. In view of the above, we concur with the findings of the learned

trial court in holding the accused-appellant guilty.

49. The appeal being devoid of merits is dismissed. The impugned
judgment of conviction and order of sentence are confirmed. Since the
accused appellant is absconding, his bail bonds are cancelled and the
sureties are discharged. He shall be taken into custody forthwith to
serve the sentence. The Chief Judicial Magistrate and Senior
Superintendent of Police/Superintendent of Police shall ensure the

arrest of the accused-appellant.
50. Trial court record be sent to the concerned Court forthwith.

51. Let this order be communicated to all concerned by the

Registrar (Compliance) for compliance.

Order Date :- 28.05.2025
K.K. Maurya
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