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Hon'ble Saurabh Srivastava,J.

1. Heard Sri Shailesh Kumar, learned counsel for applicant and learned AGA for
the State.

2. Present petition has been preferred with the prayer to quash the charge sheet
dated 15.01.2024 and cognizance order dated 26.07.2024 and entire proceeding
of Case no. 441 of 2024 (State vs. Ijabul Hasan) arising out of Case Crime no.
279 of 2023, under Section 420 IPC and Section 4/21 of Mines and Minerals
(Development and Regulation) Act, 1957, PS- Ajeem Nagar, District Rampur
pending before II Additional Chief Judicial Magistrate, Rampur. Furthermore,
this Court may please to stay the proceeding of the aforementioned case till
pendency of present application before this Court.

3. It submitted by learned counsel for applicant that opposite party no. 2 has
lodged the FIR being Lekhpal against the applicant over the allegation that team
of Lekhpal, Nayab Tehsildar and Revenue Inspector concerned were on
patrolling duty in order to stop illegal mining and transportation in their area and
during that period they found that one Tractor attached with trolley having soil
was being driven by the applicant and when the authorities called for relevant
papers, applicant escaped from spot. After completion of investigation, charge
sheet has been submitted against the applicant for offence under Section 420
IPC and Section 4/21 of Mines and Minerals (Development and Regulation) Act,
1957and learned concerned court took cognizance vide order dated 26.07.2024
which has been challenged through the instant application.

4. Learned counsel for the applicant submitted that Section 22 of Mines and
Minerals (Regulation and Development) Act, 1957 specifically provides for
preferring complaint for offence being committed under this Act but in the
instant matter FIR has been lodged at the behest of concerned Lekhpal which is
not sustainable.

5. Per contra learned AGA vehemently opposed the prayer but did not disputed
the provisions contained in the Act of 1957.

6. In the recent judgment passed by co-ordinate Bench of this Court in
Application u/s 482 no. 11544 of 2019 (Ajay Kumar vs. State of U.P. and
others) dated 14.05.2024, similar matter has been deal with. For ready reference



relevant portion of the judgment is quoted herein below:

"7. So far as the second question is concerned, Section 22 of the Act, 1957 is very clear which
provides that no Court shall take cognizance for the offence under the Act, 1957, unless the
complaint is filed in writing by an officer authorised by Central Government or State
Government, but in the present case, learned Magistrate has taken cognizance on the charge
sheet filed by the police under the provision of the Act, 1957.

8. In the case of Kanwar Pal Singh Vs. State of Uttar Pradesh and another reported in (2020)
14 SCC 331, Hon'ble Apex Court observed that the Magistrate can take cognizance on the
basis of charge sheet only for the offence under the Indian Penal Code, but the cognizance for
the offence under the Act, 1957 can be taken only on the basis of complaint filed by
authorised officer as per the provisions of Act, 1957. Paragraph 16 of this judgment is being
quoted as under:-

"16. In view of the aforesaid discussion, we would uphold the order of the High Court
refusing to set aside the prosecution and cognizance of the offence taken by the learned
Magistrate under Section 379 IPC and Sections 3 and 4 of the Prevention of Damage to
Public Property Act. We would, however, clarify that prosecution and cognizance under
Section 21 read with Section 4 of the MMDR Act, 1957 will not be valid and justified in the
absence of the authorisation. Further, our observations in deciding and answering the legal
issue before us should not be treated as findings on the factual allegations made in the
complaint. The trial court would independently apply its mind to the factual allegations and
decide the charge in accordance with law. In light of the aforesaid observations, the appeal is
partly allowed, as we have upheld the prosecution and cognizance of the offence under
Section 379 of the IPC and Sections 3 and 4 of the Prevention of Damage to Public Property
Act. There would be no order as to costs."

9. The Apex Court again in the judgment of Jayant and others Vs. State of Madhya Pradesh
reported in (2021) 2 SCC 670, observed that even if the charge sheet is filed by the police
dfter the investigation then for the offence under the Indian Penal Code learned Magistrate
can take cognizance but for the offence under the Act, 1957, learned Magistrate cannot take
cognizance on the basis of that charge sheet and it is further observed that the Magistrate can
take cognizance only when the complaint is filed by the authorised officer along with that
charge sheet for the offence under the Act, 1957. Paragraphs 21.3 and 21.4 of the above
judgment are being quoted as under:-

"21.3. For commission of the offence under the IPC, on receipt of the police report, the
Magistrate having jurisdiction can take cognizance of the said offence without awaiting the
receipt of complaint that may be filed by the authorised officer for taking cognizance in
respect of violation of various provisions of the MMDR Act and Rules made thereunder.

21.4. That in respect of violation of various provisions of the MMDR Act and the Rules made
thereunder, when a Magistrate passes an order under Section 156(3) of the Code and directs
the concerned In-charge/SHO of the police station to register/lodge the crime case/FIR in
respect of the violation of various provisions of the Act and Rules made thereunder and
thereafter after investigation the In-charge of the police station/investigating officer submits a
report, the same can be sent to the Magistrate concerned as well as to the authorised officer
concerned as mentioned in Section 22 of the MMDR Act and thereafter the concerned
authorised officer concerned may file the complaint before the learned Magistrate along with
the report submitted by the investigating officer concerned and thereafter it will be open for
the learned Magistrate to take cognizance after following due procedure, issue
process/summons in respect of the violations of the various provisions of the MMDR Act and
Rules made thereunder and at that stage it can be said that cognizance has been taken by the
learned Magistrate."
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10. In view of the above legal position, it is clear that for the offence under the Act, 1957, the
concerned court can take cognizance only on the basis of complaint filed by authorised
officer but in the present case learned Magistrate had taken cognizance on the charge sheet
filed by the police under Section 4/21 of the Act, 1957, therefore, the cognizance order dated
13.12.2016 is barred by Section 22 of the Act, 1957, therefore, deserves to be set aside.
Accordingly, set aside and consequential proceeding in pursuance of the above cognizance
order dated 13.12.2016 is also quashed.

11. However it is open, if the authorised officer files a complaint along with police report
submitted by Investigating Officer, then it will be open for the learned Magistrate to take
cognizance dfter following due procedure, issue process/summons in respect of the offence
under the Act, 1957.

12. With the aforesaid observation, the present application is allowed."

7. In the light of aforesaid discussion, argument raised by learned counsel for the
applicant is strictly in consonance with the Section 22 of the Act of 1957 and
since the implication of the applicant under Section 420 IPC is only in
connection with the offence carried out by the applicant under Section 4/21 of
Mines and Minerals Act, as such entire proceeding of Case no. 441 of 2024
(State vs. Ijabul Hasan) arising out of Case Crime no. 279 of 2023, under
Section 420 IPC and Section 4/21 of Mines and Minerals (Development and
Regulation) Act, 1957, PS- Ajeem Nagar, District Rampur, is hereby quashed,
only in respect of applicant.

8. The instant petition stands allowed accordingly.

9. However, it is made clear that above mentioned direction will not preclude the
authorities concerned to prefer complaint against the applicant, in accordance
with Mines and Minerals Act, 1957.

Order Date :- 25.4.2025
Shaswat

High Court of Judicature at Allahabad
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