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IN THE HIGH COURT OF UTTARAKHAND AT NAINITAL

HON’BLE JUSTICE SRI RAKESH THAPLIYAL
January 02, 2025
Writ Petition (S/S) No. 34 of 2024

Dipty Singh (Male) .......Petitioner
Versus
State of Uttarakhand and others ....Respondents
Counsel for the Petitioner: Mr. Bhupesh Kandpal, learned
counsel.
Counsel for the State : Mr. Pooran Singh Bisht, learned
Addl. C.S.C.

Upon hearing the learned Counsel, the Court made the
following Order:

1. In the instant petition, petitioner is praying for the
post retiral benefits, which has been withheld since 2021
on the ground that the petitioner was convicted in a
criminal case against which he preferred a criminal

appeal, which is still pending.

2. On 19.11.2024, the Senior Superintendent of Police,
Nainital has joined the proceedings through video
conferencing in order to assist this Court and submits that
in view of para 3 of the Government Order dated
24.10.1981, the post-retiral benefits of the petitioner,
including the amount towards Gratuity, has been withheld.
Paragraph No0.3 of the Government Order dated
24.10.1981, is being reproduced here-in-below:-

“3—3 FRGET BT 999 P Se3d A [ eFfaw UIe &1 v 8 9
I O enfe § sFTavad Aok 9 B, g8 W vk o war ® o g9
YR & T Sid dTel oIftad A H T U RGN GHARA] &
Al # Sl Qarigd B At 8, Wieifdedr A " @R O 3R
favri eriaEr anfe WY werfedr & 81 At srfSrarRar / wferarRar
&1 I8 N II@ BN & fel o aRRefay § Jarfga e @ 5 af &
e Had MR/ wHeant & fawg fvri /srgematie wriar
AT Sirg Infe dfted 9 % |

3. Learned counsel for the petitioner submits that the
petitioner retired from service on 30.12.2021, but till

date, the post-retiral benefits, except the provisional
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pension and the amount towards GPF, have not been

released merely on the ground that the petitioner was
convicted in a criminal case, against which, he preferred a

criminal appeal, which is still pending.

4. Learned counsel for the petitioner further submits
that in respect of the charge of negligence in duty,
disciplinary proceedings were initiated, in which, the
petitioner has been exonerated from all the charges.
However, since one of the accused, who was in custody of
the petitioner, ran away, therefore, criminal proceeding
was also initiated against the petitioner, in which, he was
convicted. He further submits that since in the disciplinary
proceedings, the petitioner has been exonerated from all
the charges, therefore, merely on the ground that the
petitioner has been convicted, against which criminal
appeal is preferred, the post-retiral benefits cannot be
withheld. Learned counsel for the petitioner further
submits that even otherwise under the Payment of
Gratuity Act, 1972, as well as under the Uttarakhand
Retirement Benefits Act, 2018, there is no such provision,

therefore, withholding the benefits are illegal.

5. Learned counsel for the petitioner further submits
that in the earlier writ petition preferred by the petitioner,
I.e. Writ Petition (S/S) No0.1169 of 2011, wherein the
petitioner prayed for a direction that the respondent be
directed to release the arrears of salary was decided on
24.11.2011 by observing that since in the disciplinary
proceedings, the petitioner has been exonerated from all
the charges, therefore, the petitioner cannot be deprived
from the salary. While disposing of the writ petition, the
respondents were directed to release the salary of the

petitioner for the period commencing from 18.01.2008 to
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27.05.2010 after deducting the subsistence allowance,

and in compliance thereof, the entire arrears of salary has

been released in favour of the petitioner.

6. By referring the order passed in earlier writ petition,
learned counsel for the petitioner submits that once the
entire salary has been released pursuant to the directions
of this Hon’ble Court, therefore, the respondents cannot
withhold the post-retiral benefits merely on the ground
that criminal appeal against conviction of the petitioner is

still pending.

7. On the previous date, the petitioner had relied upon
the judgments rendered by the Hon’ble Supreme Court in
the cases of State of Jharkhand & others vs. Jitendra
Kumar Srivastava & another, (2013) 13 SCC 210;
Deokinandan Prasad vs. State of Bihar, (1971) 2
SCC 330, and; Hira Lal vs. State of Bihar, (2020) 4
CCC 346. On the other hand, on behalf of the State, the
Full Bench judgment of the Allahabad High court in the
case of Shivgopal vs. State of U.P., 2019 SCC OnLine
All 2239, was relied upon.

8. I have gone through all the judgment, and | find
that the judgment relied upon by the State in the case of
Shivgopal (supra) is not applicable in the facts of the

present case.

9. Apart from this, learned State Counsel has also
brought to the notice of this Court the Uttarakhand
Retirement Benefits Act, 2018, which was notified on
13.04.2018, and by referring this Court, he submits that

in view of Section 12, the pensionary benefits of the
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petitioner, and the amount of Gratuity can be withheld.

10. In response to this, learned counsel for the
petitioner submits that Section 12 of the Act, 2018 wiill
not come in the way of the petitioner since in the
departmental proceedings, the petitioner has already
been exonerated from all the charges, and the pending
criminal appeal has nothing to do with the pensionary

benefits, and the respondents illegally withheld the same.

11. In addition to this, learned counsel for the petitioner
further submits that, even otherwise, neither in the
Payment of Gratuity Act, 1972, nor in the Uttarakhand
Retirement Benefits Act, 2018, there is any provision for
withholding the post- retiral benefits, and the amount
towards Gratuity and in fact Section 12 of the
Uttarakhand Act No.17 of 2018 (as amended by the U.P.
Act No0.34 of 2018) has been wrongly interpreted by the

respondents.

12. Apart from this, he submits that since Section 2 of
the Act, 2018 is having an overriding effect to any other
law, therefore, the Government Order, which the
respondents are referring, i.e. G.O. dated 28.10.1981, is
not applicable at all. He further submits that there is no
charge relating to financial embezzlement against the
petitioner, therefore, even otherwise, in any manner,
merely on the ground that the appeal against conviction is
pending, the respondents cannot withhold the post- retiral

benefits, including the amount towards Gratuity.”

13. | have gone through with the provisions of Payment

of Gratuity Act, 1972 as well as with the provisions of
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Uttarakhand Retirement Benefit Act, 2018 wherein there

IS no such provision for withholding the post retiral
benefits and gratuity. Petitioner cannot be deprived to get
post-retiral benefits as well as the amount towards
gratuity, since there is no charge for embezzlement and
merely on the ground that the petitioner was convicted in
a criminal case against which the appeal is pending, the
respondents cannot withhold the post-retiral benefits
including the amount towards gratuity. Even otherwise in
the departmental proceeding the petitioner has been
exonerated from all the charges. Thus, the action of
respondents for withholding the post retiral benefits and

amount towards gratuity is illegal and arbitrary.

14. Accordingly, the writ petition is allowed. The
respondents are directed to release the entire post-retiral
benefits including the amount towards gratuity, within a
period of two weeks from the date of production of

certified copy of this order alongwith 6% interest.

RAKESH THAPLIYAL, J.
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