C.R.P.(PD)(MD) No.1829 of 2022

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT

Reserved on 22.01.2025
Pronounced on 29.01.2025

CORAM
THE HON'BLE MRS.JUSTICE K.GOVINDARAJAN THILAKAVADI

C.R.P.(MD) No. 1829 0of 2022 and
CMP(MD).No.8233 of 2022

Subbaiah Gounder (died)

1.Palaniyammal

2.Mariappan

3.Murugan ... Revision petitioners / defendants
Vs.

Perumal ... Respondent / defendant

Prayer: Civil Revision Petition filed under Article 227 of the Constitution
of India to set aside the fair order and decreetal order, dated 24.06.2022

passed in I.A.No.3 of 2022 in O.S.No.103 of 2017 on the file of the
learned District Munsif Court, Palani, Dindigul District.

For Petitioner : Mr. S. Karthik

For Respondent : No appearance
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C.R.P.(PD)(MD) No.1829 of 2022

ORDER

This Civil Revision Petition is filed against the fair order and
decreetal order, dated 24.06.2022 made in I.A.No.3 of 2022 in O.S.No.
103 of 2017 on the file of the learned District Munsif, Palani, Dindigul

District.

2. The revision petitioners are the defendants in the said suit in
0.S.No0.103 of 2017 on the file of the learned District Munsif, Palani,
Dindigul District. The respondent / plaintiff has filed the above suit for
declaration and permanent injunction. Pending suit, the respondent /
plaintiff took out an application for appointment of Advocate
Commissioner and the same was allowed. The Advocate Commissioner
visited the property and filed his report on 07.12.2020. However, the said
report of the Advocate Commissioner was objected by the petitioner on
the ground it was bereft of details. It was contended that the Advocate
Commissioner failed to mark the boundary stone and identify the disputed
area in the plan and report. The Commissioner also failed to measure the
portion of the disputed area in the suit property and hence, he was

constrained to file an application in 1.A.No.3 of 2022 to scrap the earlier
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report filed by the Advocate Commissioner to re-visit the suit property
and to conduct the re-survey in the suit property. However, the said
application was dismissed by the trial Court. Against which the present

revision is preferred.

3. The learned counsel appearing for the revision petitioners would
submit that since the Advocate Commissioner failed to identify the
boundary stones and measure the disputed area it has become necessary to
file an application to scrap the earlier report and direct the same
commissioner to re-visit the property for the said purpose. His further
contention is that there is no dispute regarding the eastern side pathway in
the suit property. But, the actual dispute is that the revision petitioners
while enjoying the said area as a pathway, the respondent / plaintiff is
now trying to construct the stair case in that area. When the same was
objected by the revision petitioners / defendants, the respondent / plaintiff
has filed the present suit. Even in the written statement filed by the
revision petitioners, it is specifically mentioned that the remaining area is
not in dispute. Therefore, unless the Advocate Commissioner measures
the disputed area by identifying the boundary stones and demarcate the

same there cannot be any fair adjudication.
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Despite the notice, the respondent neither appeared in person or through

C.R.P.(PD)(MD) No.1829 of 2022

4. Heard the counsel for petitioners and perused the records.

his counsel.

5. The said application was dismissed by the trial Court with the

following observation:

[J6.  eumpsd®mengl — 1OsISTTT,  UTHUITE)  6VLDLINS
wommd Feurdheor LMSTID GCHmfl HTbH6e0D CIFUILILILIL B6TTENS.
B6NPSH B0  [BBHINDGIT  YeWeTTUIT  H6oThl DHAHWS  LOBIBILD

QUDTLIL G560 HTHBED  CIFUIHIGITONII. BLS&S 2 Mu
YL CFLIGHGIITLILD, 61BITLOGDISBTTTTEV BIT&HEB6D
OIFUILILILIL (RTINS B)6)16)1p&B)60 Llgsleursluimed
61T CH T BemLO 6IGIYLD  BHTSHBHED CIFUILILILIL &f6D6m6V.
DI TC;] 61 Temevor GIBHITL_BiID)] oUT. 1. 1 FrLF
eflgmfidsinn B, eur.gr.2 Fr' & GmEe&H MNFTTenewndEsrd
Cuim_ i 19 5/bb BlemeviLflsD BbLospl BITEHEB6V

OFu i Beortenidl.  LgHleurs)  Hoogl  Lfbenguilsd  Hreur
CFTHPBS  uTHl  CLwfled LI LT UIPBIBLILIL (BTN
6oL,  HTUT  CFTHHBG BUPLIBLD — D{WLOHSHIGNTEON
OlFnshDlemenr  UTdH  YSBIOLIN]  CFUIHI  BifleNewB  LOBIBILD
LGB B WSS  (pUBF]  CFUINSTSOYD  6IHTUTHLD

OIFUISLIGITONTITIT. B6)6upSBe0  BUNOBBLILIL L ST
24 60600TLLIIT DM B6WB LOMMILD GUEMJLIL LD BT&HBH6D
OIFUIGIGTTONTITHT. B0 2 _LweurFHBefleir  LITenSHenL

CLITRISGID  CH6uoIL 6D LITeNHUI CIITIISHSID UDTLIL HFH6D
BITGOTLIGBIGYTGNITIT. Sl @bH HTUT CFTSHDI60T L6V  6T600T.
36-31 9BBS BUIPUBLD  DHWIOBSHIGNTNTSTES — CFTEOVLILIBLD
Fhond CLITBIHHI B6apHBIeD 61hd LIJFFenemid EeDemev.
Gosvid  GIBITIDESTIT — DIUBBGH LTSS L CFTHnS
CLTmISSHI GODHID. LigFFemen emLL B @bHGD L FhHHeD
ST HNCW  BLeIQEHME  6THSHHIB6IETTN  Ceeni(BGLo
ST @eUNPEHBID  HTUT CFTHDHIBEG FIDIDHSLD QeV6VTSH
OClFnHme DB CFUILHI  euewFLIL D  HTHBED  CIFUIL
WsWI(BLD  [BHIOGTT  DYeWWTUNT  [BIULIDETD CHTIHUSI FL L LILIY
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3B HDHHHH6V6V. BIUT  CFTSHMS — Djenieh  CIFUIH]
UEMTLIL_ LD HTHBED CFUINLILILIL B6Tenh). LISl Dieihdb @
LTSS L CFTHmS — De1iHds  Corswi(Boloeflle) — Di6ufT
HlBUI MpSHBI (B BLUQEHD 61(BDHhHIH ClBmerren Ceuemi(BGLoT
Sy eUpHSH  NFTTemewT  GIHMTLBIB  ITH  HILi] 2  6IH
FIL Fuller  GHBHG& MNFTTemeTBBTH  UTULIST  GJBLIL L IQ(HHSD
BlemeVUTe)  6UIPHEMB  BTVSTIOHID — CFUINSBHTH — BIDID6D]
DITEHBH6V OlFu LI (B61T6TTH] 6160113 BbBSIOTBL)
&BSHIBSH.L]

6. In the earlier Commission petition, the Advocate Commissioner
has filed his report on 07.12.2020 and the petitioners have filed their
objections for the said report. The trial Court also categorically held that
the petitioners cannot seek for appointment of Advocate Commissioner
for the property, which is not in dispute. Therefore, the burden of proof is
upon the revision petitioners to show that they are having right over the
property only through the oral and documentary evidence. The petitioners
have to independently establish their right and they cannot solely rely
upon the report of the Advocate Commissioner. Moreover, the report of
the Advocate Commissioner is only piece of evidence which will enable
the Court to come to just and fair conclusion by considering the same

along with all other evidences that has been collected during the course of
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trial. This Court does not find any illegality or infirmity in the order

passed by the Court below.

7. Accordingly, this Civil Revision Petition is dismissed confirming
the order, dated 24.06.2022 made in I.A.No.3 of 2022 in O.S.No.103 of
2017 on the file of the learned District Munsif Court, Palani, Dindigul
District. No costs. Consequently, the connected Miscellaneous Petition is
closed.

29.01.2025
Index: Yes/ No

Neutral Citation: Yes / No
Speaking Order/Non-Speaking Order

trp

Copy To:

The District Munsif Court, Palani, Dindigul District.
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K.GOVINDARAJAN THILAKAVADIL, J.

trp

Pre-Delivery Order made

in

C.R.P.(MD) No. 1829 of 2022 and
CMP(MD).No.8233 of 2022

29.01.2025
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