Crl.A.(MD)No.121 of 2024

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT

Reserved on - 05.11.2025

Pronounced on : 19.12.2025

CORAM:

THE HON'BLE MR.JUSTICE K.MURALI SHANKAR

Crl.LA.(MD)No.121 0f 2024

T.Ramkumar ... Appellant/
Complainant
Vs.
Sivasamy ... Respondent/
Accused

Prayer : This Criminal Appeal filed under Section 378 of Cr.P.C., to call
for the records pertaining to the judgment acquittal S.T.C.No.1427 of 2022
dated 27.12.2023 on the file of Judicial Magistrate, Tiruchendur,

Thoothukudi District and set aside the same.

For Appellant : Mr.S.Ramasamy

For Respondent : Mr.N.Vignesh

1/22

https://lwww.mhc.tn.gov.in/judis




Crl.A.(MD)No.121 of 2024

JUDGMENT

The Criminal Appeal is directed against the judgment made in
S.T.C.No0.1427 of 2022 dated 27.12.2023 on the file of the Court of
Judicial Magistrate, Tiruchendur, in acquitting the respondent / accused
for the offence under Section 138 of the Negotiable Instruments

(hereinafter referred as 'NI') Act.

2. The appellant, who is the complainant, filed a complaint under
Section 200 Cr.P.C. against the respondent / accused for the alleged

offence under Section 138 r/w 142 of the NI Act.

3. For the sake of convenience and brevity, the parties hereinafter

will be referred to as per their status / ranking in the trial Court.

4. The case of the complainant is that the accused having
acquaintance with the complainant borrowed Rs.4,00,000/- on 24.08.2020,
R.2,00,000/- on 11.01.2021, Rs.50,000/- on 01.07.2021, Rs.2,00,000/- on

16.09.2021 and Rs.1,50,000/- on 02.10.2021, totalling Rs.10,00,000/- for
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his urgent expenses and to purchase lorry agreeing to return the amount
within two months. The complainant demanded the accused to return the
amount and the accused issued a post-dated cheque dated 02.09.2022 for
Rs.10,00,000/- drawn on Canara Bank, Attur Branch and requested the
complainant to present the cheque and encash the same. Believing the
words of the accused, the complainant presented the cheque for collection
on 02.09.2022 through his banker Tamilnad Mercantile Bank, Attur
Branch but the cheque was returned dishonored as funds insufficient.
Hence, the complainant sent a legal notice dated 21.09.2022 to the
accused demanding him to pay the amount covered by the cheque. The
accused having received the notice on 24.09.2022 neither sent any reply
nor paid the cheque amount. Therefore, the complainant was constrained
to file the above complaint for the offence under Section 138 r/w 142 of

the NI Act.

5. The learned Judicial Magistrate, Tiruchendur, upon receiving the
complaint, recorded the sworn statement of the complainant and on

perusing the records, upon satisfied that there existed a prima facie case

took the case on file in S.T.C.No.1427 of 2022 for the offence under
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Section 138 of the NI Act. The Court sent the copies of complaint and
records along with summons. After appearance of the accused, the accused
was questioned about the offence alleged against him and he denied the

commission of offence and pleaded not guilty.

6. During trial, the complainant examined himself as P.W.1 and

exhibited 5 documents as Ex.P.1 to Ex.P.5.

7. After closure of the complainant's side evidence, the accused was
examined under Section 313(1)(b) Cr.P.C. with regard to the incriminating
aspects found against him and he denied the same as false. The accused
stated that the accused took a loan of Rs.8,500/- on 01.07.2021 from the
complainant, that he had taken loans earlier and repaid them, that the
accused did not take loans as alleged by the complainant, that the accused
gave six cheques when borrowing Rs.8,500/-, that the signature found in
Ex.P.1 (cheque) is his signature and that the accused requested the
complainant to hold the cheque due to insufficient funds in the bank
account and agreed to pay in installments but the complainant presented
the cheque anyway. The accused adduced neither oral nor documentary
evidence.
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8. The learned Judicial Magistrate, upon considering the evidence
both oral and documentary and on hearing the arguments of both the sides,
passed the impugned judgment dated 27.12.2023 holding that the
complainant has not proved the offence under Section 138 of the NI Act as
against the accused beyond reasonable doubt, acquitted him under Section
255(1) Cr.P.C. Aggrieved by the impugned judgment of acquittal, the

complainant has filed the present appeal.

9. Whether the impugned judgment of acquittal passed in S.T.C.No.
1427 of 2022 dated 27.12.2023 on the file of the Judicial Magistrate,

Tiruchendur, is liable to be set aside? is the point for consideration.

10. Before entering into further discussion, it is necessary to refer
Sections 118(a) and 139 of the Negotiable Instruments Act, which deal
with statutory presumptions,

“Section 118 : Presumptions as to negotiable instruments,
- Until the contrary is proved, the following presumptions
shall be made:-

(a) of consideration — that every negotiable instrument
was made or drawn for consideration, and that every such

instrument, when it has been accepted, indorsed,
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negotiated or transferred, was accepted, indorsed,

negotiated or transferred for consideration;”

“Section 139 : Presumption in favour of holder. - It shall
be presumed, unless the contrary is proved, that the holder
of a cheque received the cheque of the nature referred to
in Section 138 for the discharge, in whole or in part, of
any debt or other liability.”

11. It is the specific case of the complainant that the accused being a
relative borrowed money on five occasions Rs.4,00,000/- on 24.08.2020,
R.2,00,000/- on 11.01.2021, Rs.50,000/- on 01.07.2021, Rs.2,00,000/- on
16.09.2021 and Rs.1,50,000/- on 02.10.2021, totalling Rs.10,00,000/- for
his urgent expenses and for purchasing a lorry, that the complainant out of
Rs.10,00,000/- had paid Rs.1,32,500/- through bank transfer, that the
accused agreed to return the amount within two months, that since the
amount was not paid, the complainant approached the accused and
demanded the amount several times and thereafter, the accused issued a
post-dated cheque dated 02.09.2022 for Rs.10,00,000/- drawn on Canara
Bank, Attur Branch under Ex.P.1, that the complainant presented the

cheque for collection vide Ex.P.2 through his banker Tamilnad Mercantile
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Bank, Attur Branch on 02.09.2022 but the same was returned dishonored
for want of sufficient funds in the bank account of the accused through
banker's memo dated 03.09.2022 under Ex.P.3, that the complainant sent a
legal notice dated 21.09.2022 under Ex.P.4 directing the accused to pay
the amount covered by the cheque, that the accused having received the
notice on 24.09.2022 vide Ex.P.5 — postal acknowledgement card neither
sent any reply nor complied with the notice demand and that therefore, the

complainant was forced to file the above complaint.

12. The defence of the accused, as evident from the cross-
examination evidence of P.W.1 and examination of the accused under
Section 313(1)(b) Cr.P.C., is that the accused borrowed a sum of
Rs.8,500/- from the complainant on 01.07.2021 and at that time, he gave
six cheques, that the accused even before that used to obtain loans from
the complainant and repay the same, that the accused never obtained the
loans as alleged by the complainant and that the accused requested the
complainant not to present the cheque for collection, as he was not having
sufficient funds in the bank account and agreed to pay in installments. The

accused has also taken a stand during the cross-examination of P.W.1 that
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the accused obtained Rs.1,00,000/- from the complainant's wife to meet
out the educational expenses of his children by issuing a cheque and that
cheque was fraudulently used for claiming more amount and on that basis,

the above case came to be filed.

13. At the outset, it is pertinent to note that the accused having
received Ex.P.4 (statutory notice) under Ex.P.5 (postal acknowledgement
card), admittedly has not sent any reply notice. During the examination of
the accused under Section 313(1)(b) Cr.P.C., when the issuance of
statutory notice by the complainant and receipt of the same by the accused
was put to him, he replied that he sent a reply notice belatedly but the
accused has not produced the copy of the reply notice nor any material to
show that such a reply notice was sent. Considering the above, as rightly
contended by the learned counsel appearing for the complainant, it can
easily be inferred that the accused has admitted the receipt of the statutory

notice and his failure to send any reply.

14. It 1s evident from the cross-examination made to P.W.1 and

examination of the accused under Section 313(1)(b) Cr.P.C. that the
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accused has admitted that Ex.P.1 (cheque) was belonging to him and the
signature found in Ex.P.1 (cheque). But according to the accused, six
cheques were issued to the complainant at the time of taking a loan of

Rs.8,500/-.

15. It is pertinent to note that the complainant as P.W.1 gave
evidence reiterating the complaint contentions and deposed about the
liability of the accused, issuance of cheque therefor, dishonor of cheque,
issuance of statutory notice and the failure of the accused to pay the
amount within the stipulated time. On considering the evidence of P.W.1
and also the admission of the accused with respect to Ex.P.1 (cheque) and
the signature found therein, this Court has no other option but to draw a

presumption under Sections 118 and 139 of the NI Act.

16. No doubt, the presumption available under Sections 118 and 139
of the NI Act are rebuttable in nature. It is settled law that the accused, in
order to rebut the presumption drawn in favour of the complainant under
Sections 118 and 139 of the NI Act, is not required to adduce any evidence

and he can very well prove his probable defence through the evidence
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adduced by the complainant and that the standard of proof required is of

preponderance of probabilities.

17. The learned counsel appearing for the complainant would rely
on a decision of the Hon'ble Supreme Court in the case of Rangappa Vs.
Sri Mohan reported in (2010) 11 SCC 441, wherein also the accused did
not reply to the notice sent in the manner contemplated under Section 138
of the Act, has specifically held that the very fact that the accused had
failed to reply to the statutory notice under Section 138 of the Act leads to
the inference that there was merit in the complainant's version and the
relevant portion is extracted hereunder :

“29. Coming back to the facts in the present case, we
are in agreement with the High Court's view that the
accused did not raise a probable defence. As noted earlier,
the defence of the loss of a blank cheque was taken up
belatedly and the accused had mentioned a different date
in the ‘stop payment' instructions to his bank.
Furthermore, the instructions to ‘stop payment' had not
even mentioned that the cheque had been lost. A perusal of
the trial record also shows that the accused appeared to be
aware of the fact that the cheque was with the

complainant. Furthermore, the very fact that the accused
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had failed to reply to the statutory notice under Section
138 of the Act leads to the inference that there was merit in
the complainant's version. Apart from not raising a
probable defence, the appellant-accused was not able to
contest the existence of a legally enforceable debt or

liability.”

18. It is necessary to refer the decision of the Hon'ble Supreme
Court in Rajesh Jain Vs. Ajay Singh reported in (2023) 10 SCC 148,
wherein also the accused did not respond to the statutory notice, the

Hon'ble Supreme Court has observed as follows;

“46. The accused has neither replied to the demand
notice nor has led any rebuttal evidence in support of his
case. The case set up by him needs to be drawn from the
suggestions put during the cross examination and from his

reply given in the statement recorded under Section 313 of

CrPC.

52. ... The accused has also not explained as to why
he has not set up his defense at the earliest point, that is, at
the stage of receiving the demand notice, even though he
admits having received the demand notice in his 313
Statement, yet he makes a suggestion to the complainant in

his cross examination that no legal notice had been issued.

11/22

https://lwww.mhc.tn.gov.in/judis



Crl.A.(MD)No.121 of 2024

The theory of 'blank cheque' being misused has been
suggested, only to be denied by both, the complainant and
Gita Sunar-CW-3. No action has been taken by way of
registering a police complaint in order to prosecute the
alleged illegal conduct of his blank cheque having been
misused by CW-3.”

19. No doubt, not sending a reply to the statutory notice does not
automatically mean the accused failed to rebut the presumption and he can
very well rebut the presumption through other modes too. Admittedly, the

accused did not testify or produce witnesses to support his case.

20. The only point to be decided is as to whether the accused during
the cross-examination of P.W.1 has specifically shown a probable defence
and thereby rebutted the presumption drawn under Sections 118 and 139

of the NI Act.

21. The accused has admitted his relationship with the complainant

and admittedly, the accused is a paternal uncle of the complainant's wife.

22. As already pointed out, the accused, in the examination under
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Section 313(1)(b) Cr.P.C., has taken a stand that he obtained loan of
Rs.8,500/- from the complainant and at that time, he gave six cheques to
him. The accused has further stated that he is not liable to pay any amount
to the complainant and that the complainant was possessing his four
cheques. But during the cross-examination of P.W.1, it was suggested that
the accused borrowed a sum of Rs.1,00,000/- from the complainant's wife
to meet out the educational expenses of his children by issuing a cheque
and that cheque was misused and the above case came to be filed and the
relevant portion is extracted hereunder:

Let&f)  embisend@ 2 _mele) e6imp  (Wwempulsy,
Slaufledl  GLobHenHHeMer Ll GCFevelBHETEH  6TeianIenL Ll
weneredlul b eurmIdSw  apuTul  1,00,000/- H@& AHTOUTH
QamHaH S L ORI NG HTCFTemeLEMUI
GorgQuITs RbD ULDEH A6V Fa[BH60TSH LIGWTLD
CalB BbhH UPHMB HTHHD OCFUIHITCETET  6I6IMBTED

Fifluevev.[]

23. The learned counsel appearing for the complainant would
submit that in another case in S.T.C.No.150 of 2023 now pending in

Crl.LA.(MD)No0.757 of 2024, the accused sent a reply notice to one

Thangaesakki (complainant therein) stating that the accused borrowed
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Rs.8,500/- on 01.07.2021, Rs.84,500/- on 06.09.2021 and Rs.40,000/- on
02.10.2021 from his relative Krishna Jeyanthi, W/o.Ramkumar (present
complainant's wife) by issuing cheques and on three occasions, the said
Ramkumar had transferred the loan amount from his bank account to the
account of the accused and that the accused neither borrowed any amount
nor issued any cheque to the complainant Thangaesakki. He would further
submit that the accused has specifically stated that he borrowed Rs.8,500/-

on 01.07.2021 from the complainant by bank transfer.

24. The accused has also admitted that he used to obtain loan and
repay the same often. As rightly pointed out by the learned counsel
appearing for the complainant, the complainant, in his complaint as well
as evidence, has specifically stated that he transferred totally Rs.1,32,500/-
through bank transfer towards portion of the loan amount obtained by the

accused.

25. It is pertinent to note, as rightly pointed out by the learned
counsel appearing for the complainant, that the accused has not

specifically disputed the sending of reply notice in the other case in
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S.T.C.No.150 of 2023 stating that he borrowed amount only from the
complainant's wife, particularly, Rs.8,500/- on 01.07.2021, but in the
present case, the accused has specifically stated that he borrowed
Rs.8,500/- on 01.07.2021 from the complainant. As already pointed out,
though the accused has stated that he is not liable to pay any amount to the
complainant, in the same proceedings under Section 313(1)(b) Cr.P.C. he
would say,

“s1CFmemey  IGMSHHTH BurBd Bumrgl elsiel LD
Gn B GOTTT 6. [BIT60T QUM 86301 35160
LewilD  EeLenevWeBID, OBTEhFID, OBTEHFIOTH LIGWIHNSD
ShHNBUSTEAD  FnpflCerier.  eumed  HTCFTeMeLEMUI

AUGHNHHBTH HTHHe0 GFuIgIel LTT.”

26. The learned counsel appearing for the accused attempted, albeit
weakly, to argue that the complainant had not demonstrated sufficient
financial capacity to lend Rs.10 lakhs to the accused. During P.W.1's cross-
examination, questions were raised about his children's education
expenses and housing loan obligations, aiming to challenge his financial

standing.

15/22

https://lwww.mhc.tn.gov.in/judis



Crl.A.(MD)No.121 of 2024

27. The learned counsel appearing for the complainant would
submit that in the reply notice sent by the accused in the connected case,
he has stated that the present complainant's wife Krishna Jeyanthi was
doing money lending business. Notably, the accused did not produce
documents, examine independent witnesses or present evidence on the

complainant's financial capacity to lend money.

28. No doubt, the accused can use the evidence adduced by the
complainant to rebut the presumption about a legally enforceable debt or
liability, but in the present case, the evidence of P.W.1 does not show

complainant lacked means to lend money to the accused.

29. The learned counsel appearing for the accused would submit
that the complainant's case is doubtful since loans were given at regular
intervals, despite a two month repayment agreement. He would further
submit that complainant's claim of loans for purchasing lorry does not

hold water, given the different dates of disbursement.

30. PW.1 in his cross-examination would say,
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Lerd)fl s0mfl eummigeusmans e slemell LD  LiGwID
CalLHTE @b aIpHDe0 FnmluleT@eren 6I6dIBT6L &FIflgHTe.
eIFfl  6uMfl  GUTMIGIGIMTIT  6IGIMBTEL  GUTMIGSIUIGTENTT. 618
6TbdH 6B 60Mfl UTRIGSETT 6TadiBTed 2020 D H601(H
@ eomflujib, 2021 b ewIB @ 6OMFULD EUTHIS6OITIT.
DbdH eorfldelen LFHey elewr 6lenidh@ OHFUIDT  6T6IIMTED
Oaflwrgl. ... adfl WPpHeVled CUBBISOHTEL_HTH FnMID
LeidHend HmULT OBTHHBETH Burdl 61H6i DfgliLienL uileL
BTNl DIQIHBG LOewiBlD  OWI(BID  LeWIHensd  HL6TH
CBTHHCHe 61860 o]  6T60dHEG 2 M6  6T6dm
WoBUWIID, e  eomfl  MEUSHBULSTED  LIIHNSD
SHmULT Hhdl (e 616013 BLOLdensUTlsvId
CBTBHCH6. ... agmfl TN 69 F 5544 6603 L1gGleu6m00
Gammewi  eomflewwl 18.09.2014 o BHa) BFTdh  iedil
Casm mimeusiHHe0 M el CuBBID, Hen LIBG HCH
oomflb@ wBemay utul CamdhHmfl  eleiim  OFsTensauiled
o 6o HiHBmleusnd cpsold  17.05.2018 b Cpaluled
pae _sHal CuBB ST  UTHRISITT  6IIBT0  HendH
Holly  Quewih  eonfleel  QpEHSBEH. b BTl
eomfleerlledl  LFH6Y eTewT  LOBMID  DlemeudbeT  61FHflulleir
QuwifleodTedl  QRHBHMEHI  GTOILISHBE ~ 6TGINCMTED 6D
THIND HHIDSIBHIH6L HTHHEO OFUIL  (LPIQUILDT  6T6IMBT6D
Sia]  6uTfleemen  HTHHIGGIQUNeL STTLfled il (HeiTengHTeL
AbH augd eledb@ G flumg.[]

Considering the evidence available on record, as rightly
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contended by the learned counsel appearing for the complainant, the
defence of the accused is contradictory and inconsistent on loan amounts
and sources. Despite a lengthy cross-examination, P.W.1's testimony
remained unshaken and the defence failed to elicit any material

discrepancies or doubts that would undermine the case of the complainant.

32. No formal loan document besides a cheque does not
automatically make complainant's case doubtful. No doubt, defence can
use lack of loan agreement, promissory note or financial records to create

reasonable doubt about the loan transaction.

33. Failure of the accused to respond to the legal notice demanding
repayment of the loan amount of Rs.10,00,000/- raises significant doubts
about his explanation. Given the substantial amount involved, it is
reasonable he would have disputed the claim promptly if it were indeed

unfounded.

34. In view of the foregoing discussions, this Court has no

hesitation in holding that the accused failed to rebut the presumption
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under Sections 118 and 139 of the NI Act favouring complainant. The
finding of the learned Magistrate, relying on immaterial factors and
overlooking crucial evidence, are perverse and unsustainable.
Consequently, this Court concludes that the impugned judgment of
acquittal is liable to be set aside and the accused is guilty of the offence

punishable under Section 138 of the NI Act.

35. Now turning to the punishment to be awarded, the Hon'ble
Supreme Court in M/s Meters and Instruments Private Limited and
another Vs. Kanchan Mehta reported in (2017)3 MWN (Crl) DCC 161
SC, has observed that the offence under Section 138 of the Negotiable
Instruments Act related to a civil wrong and the same was a regulatory
offence and that the object was described as punitive as well as
compensatory. It is very much clear that the intention of the provision 1is
not only to punish the accused, but at the same time, the aggrieved party is

to be compensated.

36. Taking into account the nature of the offence and the cheque

amount, the accused is sentenced to pay a fine of Rs.20,00,000/- (Rupees
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Twenty Lakhs only) (twice the cheque amount) within a period of two
months from the date of receipt of copy of this judgment, in default, to
undergo simple imprisonment for six (6) months. Upon payment, the
learned trial Judge shall disburse the fine as compensation to the

complainant under Section 357 Cr.P.C.

37. The Criminal Appeal is accordingly allowed.

19.12.2025
NCC :yes/No
Index :yes/No
Internet:yes/No
csm
To

1. The Judicial Magistrate,
Tiruchendur.

2.The Section Officer,
Criminal Section (Records),
Madurai Bench of Madras High Court,
Madurai.
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K.MURALI SHANKAR.,J.

csm

Pre-Delivery Judgment made in
Crl.A.(MD)No.121 of 2024

Dated : 19.12.2025




