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For Respondents : Mr.E.K.Kumaresan

JUDGMENT

This Second Appeal is directed against the Judgment and
Decree dated April 16, 2019 passed in A.S.No.64 of 2018 by the
'Subordinate Court, Ulundurpet' ['First Appellate Court' for brevity],
whereby the Judgment and Decree dated July 20, 2015 passed in
0.S.No.35 of 2010 by the 'Principal District Munsif, Ulundurpet' ['Trial

Court' for brevity] was confirmed.

2. For the sake of convenience, hereinafter, the parties will be

referred to as per their array in the Original Suit.

PLAINTIFFS' CASE

3. The Suit Properties are ancestral properties in which the
plaintiffs hold joint ownership rights. Due to family circumstances, the
plaintiffs were unable to personally manage the properties. Hence, on July
29, 2002 they executed a registered 'General Power of Attorney' ('G.P.A.'
for brevity) in favour of the second defendant, authorizing him to manage
the Suit Properties on their behalf. Acting as their agent under the said

G.P.A., the second defendant administered the properties. However, the
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second defendant fraudulently executed Sale Deeds dated July 30, 2003
and June 19, 2007 in favour of the first defendant in respect of Item Nos.1
and 2 of the Suit Properties respectively, that too without consideration,
behind the back of the plaintiffs, only with a view to defeat and defraud
the legitimate rights of the plaintiffs. This came to the knowledge of the
plaintiffs only on November 1, 2009. Upon learning the same, the
plaintiffs revoked the G.P.A. on November 10, 2009. Thereafter, the
plaintiffs approached the defendants and attempted to reclaim the
properties through mediation by community elders, but the defendants
refused. Consequently, the plaintiffs issued a legal notice on December
14, 2009, demanding return of the Suit Properties. The defendants, upon
receiving the notice on January 2, 2010, responded with a reply notice
denying the plaintiffs’ claims. Therefore, the plaintiffs filed the Original
Suit praying for a decree of declaration of title and recovery of

possession.

DEFENDANTS' CASE

4. The first defendant filed a written statement, which was

adopted by the second defendant. In the written statement, it is averred
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that the Suit filed by the plaintiffs is legally unsustainable and liable to be
dismissed. It is averred that, the Suit Properties originally belonged to
Muthulingam and others, which were later allocated to Muthulingam
through a Family Partition as his share. Upon Muthulingam's demise, the
plaintiffs, as his legal heirs, took possession of the Suit Properties and
executed the registered G.P.A. in favour of the second defendant. At the
time of executing the G.P.A., the plaintiffs received consideration from
the second defendant in the presence of witnesses. Pursuant to the
authority granted under the G.P.A., the second defendant took possession
of the Suit Properties and subsequently sold them to the first defendant
through valid Sale Deeds for consideration. From then on, the first
defendant is enjoying the absolute ownership of the Suit Properties and
the plaintiffs no longer have ownership rights over the properties
following these transactions. Furthermore, the plaintiffs cannot
unilaterally revoke / cancel the G.P.A., without prior notice to the second
defendant. Alleged Revocation / Cancellation Deed is invalid and has no
legal validity. The plaintiffs have filed the present Suit with the ulterior
motive of gaining unjust enrichment and unlawful possession of the Suit

Properties. The first defendant, after purchasing the properties, mortgaged

Page No.4 of 34

https://lwww.mhc.tn.gov.in/judis




S.A.No.102 of 2020

them to third parties and invested significant sums for their development.
The plaintiffs, with an intention to harass the defendants, have instituted

the Suit. Hence, the defendants prayed for dismissal of the Suit.

TRIAL COURT
5. At trial, M.Sakthivel / third plaintift was examined as

P.W.1 and Ex-A.1 to Ex-A.6 were marked on the side of the plaintiffs. The
second defendant was examined as D.W.1 and one Ramachandran was
examined as D.W.2 and Ex-B.1 to Ex-B.6 were marked on the side of the

defendants.

5.1. After full-fledged trial, the Trial Court held that the Ex-
A.1 — G.PA. is a true and valid document; that the second defendant /
power agent, with a view to usurp the Suit Properties, acted against the
interest and rights of the plaintiffs and executed Ex-A.2 and Ex-A.3 - Sale
Deeds without any consideration and without the plaintiffs’ knowledge
and consent; and that, hence, Ex-A.2 and Ex-A.3 — Sale Deeds as well as
pursuant Ex-B.4 and Ex-B.5 — Pattas would not confer any right to the
defendants in the Suit Properties. Upon these findings, it concluded that

the plaintiffs are entitled to the relief of declaration and recovery of
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possession. Accordingly, decreed the Suit as prayed for.

FIRST APPELLATE COURT
6. Feeling aggrieved, the defendants 1 and 2 preferred an

appeal before the First Appellate Court, which after hearing both sides,
concurred with the findings of the Trial Court, in addition held that the
plaintiffs are entitled to repudiate the Sale Deeds as per Section 215 of the
'Indian Contract Act, 1872' ['Contract Act' for short], and went on to
dismiss the appeal by confirming the Judgment and Decree of the Trial

Court.

SECOND APPEAL
7. Feeling aggrieved, both the defendants have preferred the

present Second Appeal under Section 100 of the Code of Civil Procedure,
1908. The Second Appeal was admitted on August 28, 2024 on the

following substantial questions of law:

"(a) Whether the Courts below are right in holding that the
revocation of G.PA. Deed on 10.11.2009 by the Principal is
valid especially after the exercise of the power by the agent by
execution of two Sale Deeds dated 30.07.2003 and 19.06.2007
in favour of the I+ appellant / Is' defendant?
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(b)  Whether the Courts below had not failed to appreciate that the
remedy of the vendors / plaintiffs to seek for either
cancellation of the Sale Deeds or for redemption of accounts
from their power agent and not for suit for declaration and

recovery of possession?

(c)  Whether the Courts below have properly understood the
application of Chapter X of the Indian Contract Act, especially
Section 215 of the Contract Act which is in respect of the

business of the agency?"

ARGUMENTS
8. Mr.R.Rajarajan, learned Counsel for the appellants /

defendants submitted that the Trial Court as well as the First Appellate
Court wrongly concluded that no consideration was passed under Ex-A.2
and Ex-A.3 - Sale Deeds. He further submitted that the plaintiffs did not
deny or challenge the execution of Ex-A.1 — G.P.A. Hence, the plaintiffs
are precluded from denying a part thereof. The Trial Court as well as First
Appellate Court concurrently held that Ex-A.1 — G.P.A. is true and valid.
Pursuant to Ex-A.1, Ex-A.2 and Ex-A.3 - Sale Deeds were executed in
favour of first defendant. Sale price was fixed and consideration was
passed on from the purchaser to the Power Agent i.e., from the first

defendant to the second defendant. There is no legal bar to execute a Sale
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Deed in favour of first defendant, who is the wife of second defendant /

power holder.

8.1. He further submitted that in this case, Sale Price was
paid to the plaintiffs at the time of execution of G.P.A. Deed itself. The
said aspect has been proved by the defendants by examining D.W.2, who
is the witness to Ex-A.1. He further submitted that the plaintiffs did not
challenge Ex-A.1 - G.P.A. as well as Ex-A.2 and Ex-A.3 - Sale Deeds. In
the absence of prayer for setting aside the Sale Deeds, the declaration
sought for by the plaintiffs is not maintainable. Further submitted that,
assuming a moment that the power agent / second defendant did not pay
the sale price to the Principal / plaintiffs, the remedy available to the
plaintiffs as per the terms of Ex-A.1 - G.P.A., is to seek rendition of
accounts; merely because sale consideration was not passed on to

Principal (assumption), Sale Deed cannot be termed as invalid.

8.2. Further that, Ex-A.2 - Sale Deed was executed on July
30, 2003 and Ex-A.3 - Sale Deed was executed on June 19, 2007. The
Suit was filed on February 8, 2010. Hence, the Suit is barred by limitation

qua Ex-A.2 - Sale Deed as per Article 58 and 59 of the Limitation Act,
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1963. The Trial Court as well as the First Appellate Court did not consider
the above aspects and erred in decreeing the Suit. Their Judgment and
Decree are liable to be set aside. He relied on the following Judgments in
support of his submissions:
(i) Judgment of the Hon'ble Supreme Court in Vishwambhar Vs.
Laxminarayan (Dead) through LRs reported in (2001) 6 SCC

163;

(ii) Judgment of the Hon'ble Supreme Court in Murugan Vs.
Kesava Gounder (Dead) thr LRs reported in (2019) 20 SCC

633,

(iii) Judgment of the Hon'ble Supreme Court in Dahiben Vs.
Arvindbhai Kalyanji Bhanusali (Gajra) (D) thr LRs reported

in (2020) 7 SCC 366.

9. In response to the above arguments, Mr.E.K.Kumaresan,
learned Counsel for the respondents / plaintiffs contended that Ex-A.1 -
G.P.A. was executed only for the purpose of maintaining the Suit
Properties and not for selling out the same. He drew attention of this
Court to the evidence of PW.1 and D.W.1 to contend that the plaintiffs
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and the defendants are close relatives; second defendant is the brother of
the first plaintiff as well as maternal uncle of Plaintiff Nos.2 to 5. The first
plaintiff's husband passed away. Hence, out of good faith and trust,
plaintiffs executed Ex-A.1 - G.P.A. in favour of the second defendant only
for the purpose of managing the property. However, in Ex-A.1, routine
recitals have been written, which do not reflect the true intention of the
parties. Further, no consideration was given by the second defendant at
the time of execution of Ex-A.1 to the plaintiffs. Further he argued that
the burden of proof that consideration was passed on to the Principal lies
upon the defendants. Further, the Sale Deeds were executed in favour of
the first defendant, who is none other than the wife of the second
defendant, collusively only with a view to defeat and defraud the rights of
the Principal and no consideration was passed under Ex-A.2 and Ex-A.3 -
Sale Deeds. The second defendant acted on his own account without the
knowledge of the Principal / plaintiffs and executed the Sale Deed in
favour his wife. There are sufficient pleadings and evidence in this regard.
Since there was no consideration, Ex-A.2 and Ex-A.3 - Sale Deeds are
void. Hence, the Suit for declaration and recovery of possession is

maintainable. The Trial Court and the First Appellate Court rightly
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decreed the Suit in favour of plaintiffs. There is no reason to interfere

with the same. In support of his contention, he relied on the following

Judgments:

(@

(ii)

(iii)

(iv)

)

(vi)

https://lwww.mhc.tn.gov.in/judis

Judgment of the Hon'ble Supreme Court in Suraj Lamp and
Industries Private Limited Vs. State of Haryana, reported in

(2012) 1 SCC 656;

Judgment of the Hon'ble Supreme Court in State of Rajasthan

Vs. Basant Nahata, reported in (2005) 12 SCC 77,

Judgment of the Hon'ble Supreme Court in Bhatori (Smt) Vs.

Ram Piari (Smt), reported in (1996) 11 SCC 655; and

Judgment of the Hon'ble Supreme Court in Kewal Krishan Vs.

Rajesh Kumar, reported in 2021 SCC OnLine SC 1097;

Judgment of the Hon'ble Supreme Court in Suhrid Singh Alias
Sardool Singh Vs. Randhir Singh, reported in (2010) 12 SCC

112;

Judgment of Karnataka High Court in Sri U.Vijaya Kumar Vs.

Smt. Malini V. Rao, reported in 2016 SCC OnLine Kar 2128.
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DISCUSSION

10. Heard on either side and perused the entire evidence

available on record.

Substantial Question of Law (a)

11. The plaintiffs admitted the execution of Ex-A.1 - G.P.A.
P.W.1 / third plaintiff has categorically admitted the execution of Ex-A.1
in his chief as well as cross examination. The case of the plaintiffs is that
Ex-A.1 - G.P.A. was intended only for the purpose of maintaining the Suit
Properties and not for selling the same. This Court has perused Ex-A.1.
Ex-A.1 was stamped and registered duly in accordance with the Indian
Stamp Act, 1899 as well as the Registration Act, 1908. In Ex-A.1, it has
been specifically and clearly recited that under Ex-A.1, the Principal
confers power to the Agent to execute the Sale Deed in favour of any third
person and further recited that the Agent shall maintain accounts and hand
over the same whenever the Principal demands. The relevant extract is

hereunder:

1]

. QFTHSH @lUTSHHev FHevoT L. QFTH HibFeH6T
[BITBISET el LienesT QFIw (LpLY &
CFII S (HESCDTID.  BTHRISOT QBB S QD LIGHGT

QF 1w GT/BI H@HE & FITH HNWILD QleveVITH

Page No.12 of 34

https://lwww.mhc.tn.gov.in/judis



S.A.No.102 of 2020

STTGOTHHTGV  [BTHRIGOT  HHIGGNOT  GTHISOT S
QUITH YHSTT  (LPHQUTTE  BUWLDGTID — GFIil S
SEIG@HEG Qbs CUTSH IABSTT USST S
T (LPSIHOHT (DS H(HESCDTID. @BeTLIL)  CFTHSI
QlugsHlev Hewrl OFTH SHIEFEOT  G(HeU(HECHT
LI6V(H& BHT QDT & HLOT HS6UT 56011 560t
Loe®euT LI LNFev &6 T &@eur Slwip Gud)
Howpsmensd BHiTessrwid GFiIL OFHTOTOTE LD
wpeTLGRTID QuUDMIE  QETETOTQ D &b LpHHEHT L
YFBSTTSHOTLILY — THRIFGOTHI OUITH — YBSTT

(PSUTTH SHHISEEOT HIWLOS HiaT GOTTLD.

1.0FTS% S il T % SHlev HGUOT L
QFIT & H1% HeOET R(HeU(HESHT LIGV(HEBCHIT
OoT & HLOTHS6uT 5601 5evf) LDGWGOT

tfeyserm&Beur  Elgwip  GCuF)  FHgwdCHmensd
Birewrwio  QFiIg  C&TOTOTGJD  (LPGIT LIGHT LD
QupmIE OEHTOTOTOD HhEISE@HEG QBT CLOGULD
Y FI&T 7106 EEICDTLD.

28 qwip  GumueT S D ElTwiiLid HTLD
T (pSleu T F G\FiiI FI T} FIDLIBSLILIL L
USBHTUSe) IeVIUGVHMHIFATIGV 6THIFZOTSHI GILIT S
YBETT (LPSGUT 6IGT D (LPewDUNeV »BONLITLILILD
QF1 &) L& ST &5 end FITIT LIgleurrenit
<2/VIeUVSH HIBeVT LDTeUL_ L LIgleurenit

YaVauevsEH HlGevr  QFerm  STEFV  QFUIG
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Srwd Q5T emHIL emesT GrrfiGeurr <2/GUGV K]
FITITLISGUTOTIT (LpeaT eflemevuGevrT QI m& LD
OLID M1 GIHTAOT OTEYLD. Lley FLDLD[B SHLDITGT
Q&ET(HES GeuewT Ly [HLPGIT THEHATIGV  6T/HIEHOT Sl
QuUITH  YHSTT  (LPSUT  6TeID  (LpewDullev
ST kI EBET FONLITLI LILD Q\FI &I 9ISl

FIDIDBHLDTEH DG H Sl [BLGUL) FeOSHNOT OFII G

Q&1 (HE % BBl BGHE S 9)%eor eLPGULD
QBB [T LO6IESCDITLD.
3.8 1D FHewoT L QFITH HIH6OT FLDLD[B SHLOITGOT

udley euensulleyip wOMID  Flalev  Hflblestev
QULPE (B EOONT BL_d $&LD &l  FIDIDBHLOTSH
QNG S HI HTTIIBISEOT GFUIWLGD )SHET PLPGULD

BEIB@HEE BHHT T Lo ESCDTLD.

4Gweyitp  QuUITE  STAWSSDESTEH  SHT6T
OF L 19 6 GILpewor (B LI &) T il H6T 6T (LS
SQWITLILILO_ ()  UFley OFiILH FIODBSLILIL L
&I LIGH FITWS Si <2 GV/6UCVE D FleV
LI LIGHL b H6 LD 8)%6oT PLPGULD BB H@HE S
YFSSTTID  YofFECnTD. CFTSHH  @ilbLiewesT
FIDLOBSLILIL L <9}, 6LIGTT BI 616V eGSO LI LILD
QFweyd OMILD (ST TSk <YeVI6UGVSHMEIH61I6V
QbS5 OFTHH FIDIOFHSLOTE HTHRISOT GFUIULLD
llDLIGYET LODHMID  HYeW6etTdh Sl  SHITTIIMKIEHENET LD

[BIT 1 &G Grprflev OCILE] OFII HSHTH
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RUILI&FGIHTOT HBCDITID. Q)&peor YY) G\FeVa/
BT &b (G b 6T &IThIHET L g morld &) Y EE]
BrmiI&aT  GHTHLCUTSH 2w GGTendiyL 6oT
eTmiseflL D @LiLIenL 5% GeuewrLy Wl 3)Heor LIl
BITHIEOT  FIDIDSHIS HI  TUPHFCST(HSS  GLITSHI
SYRSTTUSETID. . . .

11.1.The above recitals, in an unequivocal manner, express

the intention of the parties to sell the Suit Properties. The G.P.A. was
executed to sell the Suit Properties. Moreover, the plaintiffs did not
challenge the execution of Ex-A.1. In these circumstances, no doubt that

the plaintiffs are precluded from denying a portion of Ex-A.l alone as

well as from taking a stand contrary to the recitals contained in Ex-A.1.

12. Pursuant to the execution of Ex-A.1 - G.P.A., the second
defendant, who is the Power Agent, executed two Sale Deeds dated July
30, 2003 and dated June 19, 2007; former in respect of Item No.1 of Suit
Properties and latter in respect of second item of Suit Properties, both in
favour of the first defendant who is none other than the wife of second
defendant. Thereafter, the plaintiffs cancelled Ex-A.1 — G.P.A., vide Ex-
A.4 - Cancellation Deed dated November 10, 2009. Since the Sale Deeds

were executed on July 30, 2003 and June 19, 2007 in pursuance of Ex-
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A.1, revocation thereafter has no effect in law, in the absence of challenge
to Ex-A.1. The Trial Court as well as the First Appellate Court were not
right in holding that revocation of GPA was valid. Substantial Question
of Law (a) is answered accordingly in favour of the defendants and

against the plaintiffs.

Substantial Questions of Law (b) & (c)

13. As already stated, the execution of Ex-A.1 - G.P.A. is

admitted. The case of the defendants is that on the date of execution of
G.PA. itself, a sum of Rs.5,25,000/- was paid to the plaintiffs. But the
said fact has not been proved by the defendants. Both the Courts
concurrently held that no consideration was passed on under Ex-A.l to
the plaintiffs. If really the entire consideration was passed on the date of
execution of Ex-A.l itself as contended by the defendants, they could
have obtained a Sale Deed in respect of the Suit Properties straight away
from the plaintiffs. There would have been no necessity to obtain Ex-A.1 -
G.P.A. Further, Ex-A.1 contains no recital supporting the defendants’
contention regarding passing of consideration under Ex-A.1. Further, the

defendants have not adduced any receipts or other evidence in support of
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their contentions in this regard. Moreover, as per the Indian Stamp Act,
1899, when a G.P.A. is executed for consideration, it shall be stamped as
per Article 48 (e) of the said Act. However, Ex-A.1 - G.P.A. is stamped for
Rs.100/- i.e., it is not stamped in accordance with the Article 48(e). It
could only mean that there was no consideration under Ex-A.1 and it is
nothing more than a G.P.A., especially in the absence of recitals or
receipts in this regard. Hence, the argument that Rs.5,25,000/- was paid to
the plaintiffs on the date of execution of Ex-A.l itself does not hold up

under scrutiny.

14. Be that as it may, pursuant to the execution of Ex-A.1 -
G.PA., Ex-A.2 and Ex-A.3 - Sale Deeds were executed in favour of the
first defendant by the second defendant. First defendant is none other than
the wife of second defendant. Case of the plaintiffs is that the Sale Deeds
were executed collusively without any consideration behind the plaintiffs’
back only with a view to defeat and defraud their legitimate rights over
the Suit Properties. If it is so, the burden is upon the plaintiffs to plead
and prove the same. In this case, there is no evidence available on record
to support the contention of the plaintiffs that the Sale Deeds were

executed collusively without any consideration. On the other hand, on

Page No.17 of 34

https://lwww.mhc.tn.gov.in/judis




S.A.No.102 of 2020

perusal of Ex-A.2 and Ex-A.3 — Sale Deeds, it is seen that both the Sale
Deeds record that sale consideration thereunder were paid by the first
defendant to the second defendant in cash. Even while assuming that the
sale consideration is inadequate, that alone is not sufficient to render the
Sale Deeds invalid. At this juncture, the learned Counsel for the
respondents / plaintiffs would contend that the first defendant / vendee,
who is the competent witness, has not been examined on the side of the
defendants to prove the passing of consideration under Ex-A.2 and Ex-
A.3 - Sale Deeds. Since the plaintiffs failed to challenge the Sale Deeds
and seek relief to set aside / cancel them in the plaint prayer, as well as in
view of the positive recitals contained in the Sale Deeds regarding
passing of consideration, this Court is of the view that the contention of
the learned Counsel for the plaintiffs loses its significance. Hence, this
Court is of the view that consideration was passed to the Power Agent /

second defendant under Ex-A.2 and Ex-A.3 — Sale Deeds.

15. The First Appellate Court citing Section 215 of the
Contract Act, held that if the Agent / second defendant executed Sale
Deeds on his own account without prior notice or knowledge of the

Principal / plaintiffs, the plaintiffs have every right to repudiate the same.
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There is no quarrel with the legal position. In this case, the Sale Deeds
were executed duly under the power given under Ex-A.1. It is to be noted
that the transaction under the Sale Deeds are voidable ones and there is no
prayer for setting aside the Sale Deeds. The transactions being voidable
ones, the Sale Deeds, which are still in the books of records, hold good,
unless they are set aside. No doubt that, as far as Indian Law is concerned,
in general, spouses are separate legal persons and there is no legal barrier
against a power agent executing Sale Deed in favour of his/her spouse. As
elaborated above, Ex-A.4 — Cancellation Deed has no effect on the
execution of Ex-A.2 and Ex-A.3 - Sale Deeds. In these circumstances, this
Court 1s of the considered view that, Ex-A.2 and Ex-A.3 — Sale Deeds are
valid documents executed for consideration and confer rights upon the
first defendant over the Suit Properties. Thus, in the absence of prayer for
setting aside / cancelling Ex-A.2 and Ex-A.3 - Sale Deeds, the Suit for
declaration and recovery of possession is not maintainable. In case, the
Agent / second defendant did not pass on the Sale Consideration to the
Principal / plaintiffs, the remedy available to them is to file a Suit for

rendition of accounts and for recovery of money.

16. The Judgment relied on by the learned Counsel for the
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respondents in Sri U.Vijaya Kumar's Case (cited supra) is not applicable
to the facts and circumstances of present case for the reason that in that
case, the plaintiff therein challenged the Sale Deed dated February 17,
2009 in respect of 'B' Schedule Property thereof executed by the first
defendant therein as G.P.A. holder of plaintiff therein. In this case, as
already stated, the plaintiffs did not challenge Ex-A.2 and Ex-A.3 Sale
Deeds. Thus, the said Judgment is distinguishable and not applicable to

the facts and circumstances of the case on hand.

17. In the Judgment in Suhrid Singh's Case (cited supra)
relied on by the learned Counsel for the respondents, it has been observed
by the Hon'ble Supreme Court, while explaining Section 7(iv)(c), (v) and
Schedule II Article 17(ii1) of the Court Fees Act, 1870 (As amended in
State of Punjab), as follows:

'7.Where the executant of a deed wants it to be
annulled, he has to seek cancellation of the deed. But if a non-
executant seeks annulment of a deed, he has to seek a
declaration that the deed is invalid, or non est, or illegal or
that it is not binding on him. The difference between a prayer
for cancellation and declaration in regard to a deed of transfer
/ conveyance, can be brought out by the following illustration
relating to A and B, two brothers. A executes a sale deed in

favour of C. Subsequently A wants to avoid the sale. A has to
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sue for cancellation of the deed. On the other hand, if B, who is
not the executant of the deed, wants to avoid it, he has to sue
for a declaration that the deed executed by A is invalid/void
and non est / illegal and he is not bound by it. In essence both
may be suing to have the deed set aside or declared as non-
binding. But the form is different and court fee is also different.
If A, the executant of the deed, seeks cancellation of the deed,
has has to pay ad valorem court fee on the consideration stated
in the sale deed. If B, who is a non-executant, is in possession
and sues for a declaration that the deed is null or void and
does not bind him or his share, he has to merely pay a fixed
court fee of Rs.19.50 under Article 17(iii) of the Second
Schedule of the Act. But if B, a non-executant, is not in
possession, and he seeks not only a declaration that the sale
deed is invalid, but also the consequential relief of possession,

he has to pay an ad valorem court fee as provided under

Section 7(iv)(c) of the Act.’

17.1. Acts of the Power Agent are deemed to be that of the
Principal. In this case, Ex-A.2 and Ex-A.3 — Sale Deeds were executed
under the power given by Ex-A.1 before it was revoked. Hence, the Sale
Deeds are deemed to be executed by the plaintiffs and hence, they cannot
be termed as non-executants. The plaintiffs being executants, as per the
legal position put forth in Suhrid Singh's Case, ought to have sought for
setting aside / cancellation of the Sale Deeds by paying necessary Court

Fee, as per Tamil Nadu Court Fees and Suits Valuation Act, 1955. But
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they have failed to do so. Hence, Suhrid Singh's Case does not come to

the aid of the plaintiffs.

18. In Suraj Lamp's Case (cited supra) relied on by the
learned Counsel for the respondents, the Hon'ble Supreme Court held that
Sale Agreement / General Power of Attorney / Living Will transaction
does not convey any title nor create any interest in an immovable
property. There is no dispute with regard to the legal position stated in the

said Judgment, but it does not aid the plaintiffs’ case.

19. In so far as the Judgment relied on by the learned Counsel
for the respondents in Basant Nahata's Case (cited supra) is concerned,
constitutionality of Section 22-A of the Registration Act, 1908 as
amended by the State of Rajasthan as well as the Notification issued in
terms thereof was challenged. This Court is of the view that the case law
1s not applicable to the facts and circumstances of the case on hand.
Further, in Bhatori's Case relied on by him, fraud was established and the
Supreme Court held that fraud unravels the contract rendering it void. In
the case on hand, the plaintiffs have failed to establish a case of fraud and

hence, that case is not applicable to the case on hand.
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20.In the Judgment relied on by the learned Counsel for the
respondents in Kewal Krishan's Case (cited supra), the Hon'ble Supreme
Court has held that sale of immovable property has to be for sale price.
The facts of the case have been captured in Paragraph Nos.2 to 4 and

reads as follows:

“2.The appellant Kewal Krishan and his elder brother
(one of the respondents) Sudarshan Kumar acquired the
properties which are the subject matter of these appeals (for
short “the suit properties”) under the sale deeds dated 12"
August 1976 and 19" October 1976.

3.The appellant Kewal Krishan executed a power of
attorney in favour of Sudarshan Kumar on 28" March 1980.
Acting on the basis of the said power of attorney, two sale
deeds were executed by Sudarshan Kumar on 10" April 1981.
The first sale deed was executed by him by which he purported
to sell a part of the suit properties to his minor sons. The sale
consideration was shown as Rs.5,500/-. The other sale deed
was executed by Sudarshan Kumar in favour of his wife in
respect of remaining part of the suit properties. The
consideration shown in the sale deed was of Rs.6,875/-. The

respondents are Sudarshan Kumar, his wife and his sons.

4.Two separate suits were instituted by the appellant on
10" May 1983. One was against Sudarshan Kumar and his two
sons and the other one was against Sudarshan Kumar and his
wife. Both the suits, as originally filed, were for injunction

restraining the defendants from interfering with the possession
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of the appellant and from alienating the share of the appellant
in the suit properties. In the alternative, a prayer was made for
passing a decree for possession. On 23" November, 1985, the
plaint in both the suits was amended by incorporating the relief
of declaration that the power of attorney and sale deeds were
null and void. A prayer was also incorporated for a money
decree for the share of the appellant in the compensation

awarded in respect of a tube well on the suit properties.”

20.1.While dealing with the above facts, the Hon'ble

Supreme Court, in Paragraph Nos.16 and 17 of the Judgment, held as

follows:

https://lwww.mhc.tn.gov.in/judis

“16.Section 54 of the Transfer of Property Act, 1882
(for short “the TP Act”) reads thus:

“54.“Sale” defined.—“Sale” is a transfer of
ownership in exchange for a price paid or promised

or part-paid and part-promised.

Sale how made.—Such transfer, in the case of
tangible immoveable property of the value of one
hundred rupees and upwards, or in the case of a
reversion or other intangible thing, can be made

only by a registered instrument.

In the case of tangible immoveable property of a
value less than one hundred rupees, such transfer
may be made either by a registered instrument or by

delivery of the property.
Delivery of tangible immoveable property takes
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place when the seller places the buyer, or such

person as he directs, in possession of the property.

Contract for sale—A contract for the sale of
immoveable property is a contract that a sale of
such property shall take place on terms settled

between the parties.

It does not, of itself, create any interest in or charge

on such property.”

17.Hence, a sale of an immovable property has to be
for a price. The price may be payable in future. It may be
partly paid and the remaining part can be made payable in
future. The payment of price is an essential part of a sale
covered by section 54 of the TP Act. If a sale deed in respect of
an immovable property is executed without payment of price
and if it does not provide for the payment of price at a future
date, it is not a sale at all in the eyes of law. It is of no legal
effect. Therefore, such a sale will be void. It will not effect the

transfer of the immovable property.”

20.2.In the aforesaid case law, the plaintiff therein challenged
the G.P.A. and the pursuant Sale Deeds. Coming to the case on hand, as
stated supra, the plaintiffs failed to pray for cancellation of / setting aside
Ex-A.2 and Ex-A.3 — Sale Deeds. Unless they are set aside / cancelled,
law presumes that they are executed for valid consideration. Hence, the

above Judgment is distinguishable on facts and not applicable to the
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present case.

21.Therefore, as stated supra, Ex-A.2 and Ex-A.3 - Sale
Deeds are valid unless set aside / cancelled, and in these circumstances,
the remedy available to the plaintiffs is to seek rendition of accounts and
for recovery of money, and not for declaration and recovery of possession.
The Trial Court as well as the First Appellate Court failed to appreciate
the said aspect in the right manner. Substantial Question of Law (b) is

answered accordingly, in favour of the defendants and against the

plaintiffs.

22. Further, the First Appellate Court having properly
appreciated Chapter X of the Contract Act, failed to consider the facts and
circumstances of the case in the right perspective and wrongly applied the
provisions of the Contract Act. It did not consider the fact that the
plaintiffs ought to have challenged Ex-A.2 and Ex-A.3 — Sale Deeds to
repudiate the transactions thereunder. The findings of the First Appellate
Court that as per Section 215 of the Contract Act, Ex-A.2 and Ex-A.3 are
void is not justifiable, for they are only voidable at the instance of the

plaintiffs, and the plaintiffs have not sought for cancellation of Ex-A.2
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and Ex-A.3 or declaration to that effect by paying necessary Court Fees.
Substantial Question of Law (c) is answered accordingly, in favour of

the defendants and against the plaintiffs.

23. As already stated, the remedy available to the plaintiffs is
rendition of accounts. In this case, the Suit Item No.1 was alienated 1n the
year 2003 under Ex-A.2 — Sale Deed and Suit Item No.2 was alienated in
the year 2007 under Ex-A.3 — Sale Deed. There is no evidence available
on record to show that the Power Agent / second defendant made any
improvements or developments to the Suit Properties. Further, the
defendants did not furnish any accounts in the Suit also. From the
evidence available on records, it could only be said that he transferred the
Suit Properties as such to the first defendant without making any
improvement or development. In these circumstances, with a view to
avoid multiplicity of proceedings and in the interest of justice, this Court
is of the view that it is not necessary to file a fresh Suit for rendition of
accounts. D.W.1 in his evidence has stated that a sum of Rs.5,000/- per
Cent was agreed as Sale Price for Item No.1 of Suit Properties and a sum
of Rs.60/- per Square Feet was agreed as sale price for Item No.2 of Suit

Properties. It is relevant to extract the cross examination of D.W.1
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hereunder:

(4

HlewTusLb Cusw _ &mevd Hlev LY/ 7

QFITS Fil% B@BEE _QILPESG 26 Uil LGS BN
FHTL) (5.60/-1D, lasg el L 1D [BlVOTS 2.6 orSmeD)

TS SIS Fhevs WINILITE 55000/-tb SewrsdlL (B
Bleovguws C)gmens CueFLiL L gl OCUITSHIUTS FewT LD
QuUImILIGIIT S6T &HITGOT NET-y QFevenal
TDMIFCETAOTUTITSAOT GTGT DTGV FHSTET. @IlpEE 1augi
QUL QFTHSH FBVIDTE D 6OTOTSHTEV B FlbeOdh
WHILTeT 55000/-1p eTaTweT QUITMISS uewT Gl
@Fevey HGWL_WIT i 6TGUT [DITGV Frfl&mer. [BITGoT
gmpyereruly  leugs yuill L QFTSS5DG SHlevgwGLo
Gu4a &lew T WIS ST LD ugley Q)F i1 S)(hE HEVIT LD
6TGIT DTGV FITISHTGT. GTGU GOIGOL I GTHIT QULDEGH6ewTulGevr
(Y QUF T [T ees0T QUIT & GeLpevd HBeuiT QULDE &
QFTH SIEHeT HewTwioms CUFLPLY S (B @) Tesor (b
SOUHGTT EMTTE  5.525000/-1p  QFaId HBGTesT  6T68T ML,
us Sy OFewener  (GDLILISDETE OUITH  YBHETT
UsSITw  TpHlE0sTeer CLmD  eTerp  allegdans
FaDaleLEeV 6TGIT PTG FMSTET. QULPESG 201%H CFTH S
FTGeu  erewrewilev 51 QFerl.  Gums  WBHuyerer
Blevs Hlev  euTHlser  wewewr  Liflejserms LIS B
Sewgwip  QFiIG  CETHSS(HEEDTITEHEOT  6TGHT DTGV
FMgmer. 2002-ib 6wl () euLpkdler @ oesor () uill_ L
QFTHHDG  ABF  2.6aTar  weneTLfley 6T M)
somEfurs  e5.20000/-i0  eawrm wWHN_B  Caumy
BUITS@REEG Hewgwip OFiig GHTHS B (HEEDTITHET. .

b
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(emphasis supplied by this Court)

23.1. D.W.1 / second defendant has admitted that, at the time
of sale negotiation, the market value of Item No.1 of the Suit Properties is
Rs.5,000/- per Cent and that of the Item No.2 is Rs.60 per sq. ft. Needless
to mention that it is the duty of the Power Agent / second defendant to sell
the Suit Properties not less than the market value and in a manner

advantageous to the Principal.

23.2. If this Court calculates the Sale Price based on the
candid admission made by D.W.1, the sale consideration for Item No.1 of
the Suit Properties (Ex-A.2 — Sale Deed) would be:

Rs.5,000/- [per Cent]
(X) 107 Cents

23.3. And the sale consideration for Item No.2 of the Suit
Properties (Ex-A.3 — Sale Deed) would be:

Rs.60/- [per Sq. ft.]
(X) 22236 sq. ft. (51 Cents)

23.4. Hence, the defendants are liable to pay a total sum of
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Rs.18,69,160/- to the plaintiffs. Needless to mention that the said amount
is a statutory charge under Section 55 (4) (b) of the Transfer of Property
Act, 1882. With a view to avoid multiplicity of proceedings and in the
interest of justice, by invoking the Plaint prayer (d) i.e., residuary item of
the prayer, this Court directs the appellants / defendants to pay the
aforesaid amount as sale considerations along with simple interest at the
rate of 9% per annum from the date of execution of Ex-A.2 and Ex-A.3 -

Sale Deeds respectively till the date of realisation.

24. No quarrel with the case laws relied on by the learned

Counsel for the appellants / defendants.

RESULT
25. Resultantly, the Second Appeal is partly allowed and a

Money Decree is passed in the following terms:

(a) The plaintiffs are not entitled to the relief of declaration,
recovery of possession and mesne profits. Accordingly,

prayers (a) and (b) of the plaint are dismissed;

Page No.30 of 34

https://lwww.mhc.tn.gov.in/judis



(b)

(d)
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The defendants shall pay the sale considerations of
Rs.5,35,000/- and Rs.13,34,160/- along with simple interest
at the rate of 9% per annum from the date of execution of Ex-
A.2 and Ex-A.3 - Sale Deeds respectively till the date of

realisation to the plaintiffs;

The defendants shall pay the aforesaid amounts of
Rs.5,35,000/- and Rs.13,34,160/- along with interest as stated
supra within a period of three months from the date of receipt

of a copy of this Judgment;

Charge is created over the Suit Properties under Section
55(4)(b) of the Transfer of Property Act, 1882 enabling the
plaintiff to realise the aforesaid amounts of Rs.5,35,000/- and

Rs.13,34,160/-along with respective interests;

The plaintiffs are directed to pay the necessary Court Fee of
Rs.1,52,291/- under Section 35 read with Article 1 of
Schedule 1 of the Tamil Nadu Court-Fee and Suits Valuation
Act, 1955, within 30 days from the date of receipt of a copy

of this Judgment;
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§§) Considering the facts and circumstances of the case, the

parties shall bear their own costs throughout the proceedings;

(g) Registry is to draw the Decree in the above terms;

(h) Consequently, connected Civil Miscellaneous Petition is

closed.

04 /06 /2025

Index : Yes / No
Speaking Order : Yes/No
Neutral Citation : Yes/No
TK
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To

1.The Subordinate Judge
Subordinate Court
Ulundurpet.

2.The Principal District Munsif
Ulundurpet.

3.The V.R. Section
Madras High Court
Madras.
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R. SAKTHIVEL, J.

TK

PRE-DELIVERY JUDGMENT MADE IN

S.A.NO.102 OF 2020
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