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IN THE HIGH COURT OF JUDICATURE AT MADRAS
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Coram:
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Second Appeal No.664 of 2019

and C.M.P.N0.12294 of 2019

1.Subramanian (Died)
2.S.Thaiyalnayaki

3.S.Dinesh

[* Appellants 2 and 3 brought on
record as legal heirs of the deceased
sole appellant viz., Subramanian
vide Court order dated 26.08.2021

made in C.M.P.No.11709 of 2021 in
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Prayer: Second Appeal is filed under Section 100 CPC, praying to set aside

https://lwww.mhc.tn.gov.in/judis



S.No.664 of 2019
the judgment and decree dated 23.01.2019 passed in A.S.No.29 of 2016 on
the file of learned Principal Sub-Ordinate Court, Myiladuthurai, reversing
the judgment and decree dated 25.04.2016 made in O.S.N0.296 of 2014 on
the file of Additional District Munsif Court, Myiladuthurai.

For Appellants ~ : Mr.A.Prabakaran

For Respondent : Mr.B.Jawahar

JUDGMENT

Challenging in this Second Appeal as against the judgment and
decree dated 23.01.2019 passed in A.S.No.29 of 2016 on the file of learned
Principal Sub-Ordinate Court, Myiladuthurai, reversing the judgment and
decree dated 25.04.2016 made in O.S.N0.296 of 2014 on the file of

Additional District Munsif Court, Myiladuthurai.

2.The defendant is on appeal the respondent is the plaintiff filed the
above suit in O.S.No.296 of 2014 for permanent injunction restraining the
defendant from interfering with the peaceful possession and enjoyment of

the suit property by the plaintiff.
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3.According to the plaintiff, the suit property belongs to one Kumar
@ Kumarasamy, Govindammal and they died about 40 years without any
legal heirs. Their relative Ramamoorthy took the cultivation rights from
Rajendran who cultivated the lands and out of the income, conducted
Thimidhi function at Arulmigu Kathayi amman koil. Thereafter, the plaintiff
is in possession and enjoyment of the suit property by virtue of an
agreement dated 16.03.2006. It is submitted that the suit item no.1 is with
the plaintiff and item no.2 is one Kasinathan and item no.3 is a dry land not
suited for cultivation due to non-availability of irrigation. The defendants
have no right over the suit properties. While so, the defendants attempted
encroached upon the suit property. Hence, the plaintiff was constrained to

file the above suit.

4.0n the other hand, the claim of the plaintiff was resisted by the
defendants stating that the originally suit property belongs to one Kumar @
Kumarasamy, Govindammal and they died without any legal heirs.

Thereafter, the lands were kept uncultivated and the Nattama Panchayat
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took over the said land and cultivated the same. The money was used for
conducting the Thimidhi function and other functions. Lastly, one
Ramamoorthy as Nattamai cultivated the lands. At present the defendants as
nattamai are cultivating the lands. The said Ramamoorthy did not give any
deed in writing to the plaintiff. During the flood relief, the plaintiff has
obtained the relief fraudulently by creating documents. The suit property is
only used for performing pojas for the Kathaayi Amman Temple and also to
conduct Thimidhi function and therefore, it has become the Charitable Trust
Property. Without impleading the said Kathaayi Amman Temple, the suit is
not maintainable, the suit properties are in possession and enjoyment of the

defendants alone and therefore, the suit is liable to be dismissed.

5.The trial Court based on the materials placed before the trial Court
decreed the suit by granting permanent injunction in favour of the plaintiff
with a condition directing the plaintiff to pay a sum of Rs.3000/- every year
to the Kathaayi Amman Temple for conducting Thimidhi and other
functions.

6.Thereafter, the plaintiff decree holder filed the Execution Petition in
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E.P.No.166 of 2010 in O.S.No.314 of 2008 for executing the decree passed
in the above suit. The Executive Court dismissed the execution petition
stating that the plaintiff failed to pay the amount as per the conditional
decree passed by the trial Court and that the decree of permanent injunction
will operate only on complying the condition passed in the said decree.
Thereafter, the plaintiff preferred an appeal in A.S.No.29 of 2016 on the file
of Principal Sub Court, Mayiladuthurai set aside the decree passed by the
trial Court and directed the defendants to handover the possession of the
suit property within a period of two months and ordered for damages and
also directed the plaintiff to file a separate petition for damages. Aggrieved
over the same, the second appeal is preferred by the defendants.

7.At the time of admission, in this second appeal the following
question of law was formulated:

a. Whether the 1I°' Appellate Court is right in reversing
the Decree and Judgment of the Trial Court?

b. Whether the finding of the 1" Appellate Court, that
for the relief of recovery of possession, determination of title
pertaining to the suit property is not essential is correct ?

c.Whether the finding of the 1" Appellate Court with

https://lwww.mhc.tn.gov.in/judis



S.No.664 of 2019

regard to Exs.Al and A2 is legally valid ?
d. Whether it is mandatory upon the defendant in

disproving the case of the plaintiff ?

8. The learned counsel appearing for the appellants/defendants
submits that the 1* Appellate Court erroneously confirmed title upon the
plaintiff in respect of the suit property by placing reliance upon Exs. Al &
A2. No title can be conferred upon the plaintiff based on Ex.A1 and A2
pertaining to the suit property. The 1* Appellate Court failed to consider
that the suit filed without any declaratory relief of title is bad in the eye of
law. The 1% Appellate Court failed to take note of the fact that the Executing
Court in unequivocal terms held that the plaintiff do not have any right over
the suit property, since the plaintiff failed to comply the conditional decree.
The 1* Appellate Court is perverse in holding that the defendant failed to
prove his case, which is contrary to the settled principle that plaintiff has to
prove his case. The 1* Appellate Court has travelled outside the scope of
the pleadings and prayer, by passing a decree for delivery of possession and
awarding damages. Hence, prayed for the judgment and decree passed by

the 1* Appellate Court.
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9.0n the other hand, the learned counsel appearing for the
respondent/plaintiff would submit that in Ex.A3, it is mentioned that the
suit property originally belong to one Govindammal and after her demise
one Ramamoorthy as legal representative of the said Govindammal was in
possession and enjoyment of the suit property and thereafter on 16.06.2006
under an agreement, the plaintiff is in possession and enjoyment of the suit
property. However, the trial Court erroneously held that the plaintiff failed
to establish that he is the legal heir of the said Govindammal. The
defendants have trespassed into the suit property and are cultivating the
lands. The 1*" Appellate Court appreciated the materials on record in a right
perspective manner and set aside the judgment passed by the trial Court and
directed the defendants to hand over the possession of the property to the
plaintiff within a period of two months and also directed the plaintiff to file
a separate petition under Order 20 Rule 12 CPC for damages which
warrants no interference by this Court.

\

10.Heard on both sides, records perused.
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11.The 1* Appellate Court based on the categorical admission made
by the defendant during the cross examination came to the conclusion that
the plaintiff was in lawful possession of the suit property and that the
defendants have trespassed into the suit property.

12.The relevant portion of the 1% Appellate Court is extracted as
hereunder:

Brs  sypwauf srar Qs agford] srifk  grar
Cersg oymasls srssmfl  ouwer  Cerafk  ymmSTRTTY
BrandBsUu G amsg aatpw  yerlfgrg BEs deTars]
EEEDESS upm — GE5MS FTGLig Qewg — auEISTS
G U @eararg.  ang]  spufh  sremr  GErssk  gyeumSGaTaT
sLLIfSrar o fkowsmw  Tns556s s ElEumTL  ClEwgear
Sy aEpG  wipy  eys  Ceramel  epgerer Qs
a&amslurarar  STor  GETSSR  YRIFESEG  TalTY LRI
QBSS — TETUMSILL G FLLFEWTS  gmULLE — STETLMSILLD
Blpueors Glaww Cosmrpwd yadluorgw, e, BEs aoiard]
s & puuGag Gure) Srear CETssTaTgl ymarsle STEsmu
ouwar  Corafkr  gpmsTamrTy  ETaEBSULLG  aBSS
garuspen YL ilsrs  @ns  asharg]  ops  Gersos
G&EMESG Cumm Sy GCELg aIESITT SETUSDGL  TaiRis
Yy ouTmiGmaTLYS  (paafnss  sonfl  efbimy.  andgl  srufw
QUBDLL  UpSmS ElBLETL  CELAISNE TNSSS5685 oSk

QoumTEmaT  Gresw  Gewgerer  aprtoouly  andl  wmmw
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asarglfr  apsms  @Ekshatnw  FTEmSE]  UTTEGSLGCLTS
gk apsts GNEsSEESTE o amens BIRESLaTmL (peaEE
ansmg.  arCal,  sram Gerssw s Qs  ashaurslilr
SEILIITETS SLLFSWTOTS Qe TaTmL)  YRIFLIL LR

o6 sshilusmr  aaGy  QrFsbaipn  YeesG WG
eTeorGey  ourd]  Smeur Cergskoar  GuTmss — &LLifglumrer
QDUASTTT  TETUSTR YrS Gerssknar  asw  T0ES QB
wrgle 2 ifkouerarg aar GEESbapn PeasSG AEg angEG
our  Gamflueaurgy eEULASTIWL, YomaTs GSTLIES Sramaf
ST ST GETSS KEFmE B sTaTusTe  Telams] aiEm
T055 STSSHIES opsE sresw Oews Css] e
Sl ) owse CosuWinrg esw  CQSTOSGLWasmT 2 arar
aumLTETSMSL  GUTmSEIs amglEGw oy Cemfluairgy  LMSTTW

SV 5555558 T QIBEESLETIL (PealEE QUGS

13.No perversity or infirmity is found in the suit findings of the 1*
Appellate Court. Moreover, the decree passed in the suit in O.S.No.314 of
2008, does not say that the plaintiff looses his possessory right in the event
of non-payment of Contribution to the temple. The Court has only directed
the plaintiff to contribute funds to the temple. While so, the Executive Court

went wrong in dismissing the execution petition.
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14.The defendants have filed Ex.B1 & B2 notebooks with regard to
the collection and expenses incurred by the temple. Apart from the above
documents, no other documents were produced on the side of the defendants
to establish the fact that the suit land belongs to the temple and that they
were cultivating the suit land as lessee to the temple and the income derived

from the lands are utilized for the temple functions.

15.0n the other hand, the plaintiff has relied upon Ex.AS5 agreement
deed dated 16.03.2006 in his favour said to have executed by one
Ramamoorthy. According to the plaintiff, the said Ramamoorthy has
conveyed the possession of the suit property to the plaintiff. In fact, the
defendants themselves have admitted that the plaintiff was put in possession
of the suit property in 2006 and the plaintiff has also paid money for the
"Thee midhi" function to the Kathayee Amman Temple. Ex.A9, the
signature of the 1% defendant in the notebook clearly established the fact
that the plaintiff has paid a sum of Rs.3,120/- to the temple. The plaintiff
has also produced Ex.A4 patta book to prove his possession in the suit

property. Though, the defendants' contention is that the suit property was

10
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maintained by the Trustees of Kathayee Amman Temple and that the
plaintiff was never in possession and enjoyment of the suit property and the
defendants alone have cultivation rights, the same is not established by any
tangible evidence. The 1% defendant himself admitted in the cross
examination that based on the agreement dated 16.03.2006 executed by
Ramamoorthy in favour of the plaintiff, the plaintiff took possession of the
suit property, cultivating the same and contributed for the Thimidhi festival
of Kathayee Amman Temple. The relevant portion of his evidence is
extracted as hereunder:

BS oL aTLpsmsikTie ST GETsms asw TEsSE Gl

erGLe Cewg oresmsl ouwear Coraf &Sl Smaflor 2006w e
s andl 5881 aunsorT Ty CleraTaTTe) ST,

16.1f really the said Ramamoorthy and the plaintiff were in wrongful
possession, and the suit property was vested in the hands of the trustees of
Kathayee Amman Temple, the defendants would have taken appropriate
action to recover the property. The fact that no such action was taken by the
defendants shows that, the plaintiff was in lawful possession of the suit
property. Moreover, the defendants have also failed to prove that at what

point of time the plaintiff was evicted from the suit property for non-

11
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payment of contribution and thereafter, cultivation rights were given to one
Subramani. Furthermore, as per Ex.Al and A2 the judgment and decree
passed in O.S.No.314/2008, the possession and enjoyment of the plaintiff in
the suit property was confirmed. Hence, the 1* Appellate Court has rightly
held that the plaintiff is entitled for the relief of recovery of possession and
damages which warrants any interference by this Court.

17.Accordingly, the substantial questions of law are answered as
against the appellants /defendants.

18.In the result,

1. the second appeal is dismissed. No costs.

i1 the judgment and decree dated 23.01.2019 passed in A.S.No.29 of
2016 on the file of learned Principal Sub-Ordinate Court, Myiladuthurai, is

upheld. Consequently, connected miscellaneous petition is closed.

19.09.2025
vsn

Index: Yes/No
Speaking order / Non-speaking order
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To

1.The Additional District Munsif Court, Myiladuthurai
2.The Principal Sub-Ordinate Court, Myiladuthurai

3.The Section Officer,
V.R Section, High Court of Madras
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K.GOVINDARAJAN THILAKAVADL,J.

vsn

Pre-delivery judgement made in
Second Appeal No.664 of 2019
and C.M.P.No.12294 of 2019

19.09.2025
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