
S.No.664 of 2019

IN THE HIGH COURT OF JUDICATURE AT MADRAS

Reserved on 30.07.2025
Pronounced on 19.09.2025

Coram:

The Honourable Mrs.Justice K.GOVINDARAJAN THILAKAVADI

Second Appeal No.664 of 2019
and C.M.P.No.12294 of 2019

1.Subramanian (Died)

2.S.Thaiyalnayaki

3.S.Dinesh

[*  Appellants  2  and  3  brought  on 
record as legal heirs of the deceased 
sole  appellant  viz.,  Subramanian 
vide  Court  order  dated  26.08.2021 
made in C.M.P.No.11709 of 2021 in 
S.A.No.664 of 2019 (PTAJ)]

           .Appellants
versus

Nagalingam
         .. Respondent

Prayer: Second Appeal is filed under Section 100 CPC, praying to set aside 
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the judgment and decree dated 23.01.2019 passed in A.S.No.29 of 2016 on 

the file of learned Principal Sub-Ordinate Court, Myiladuthurai,  reversing 

the judgment and decree dated 25.04.2016 made in O.S.No.296 of 2014 on 

the file of Additional District Munsif Court, Myiladuthurai.

For Appellants :  Mr.A.Prabakaran
   

For Respondent     :  Mr.B.Jawahar   

JUDGMENT

Challenging  in  this  Second  Appeal  as  against  the  judgment  and 

decree dated 23.01.2019 passed in A.S.No.29 of 2016 on the file of learned 

Principal Sub-Ordinate Court, Myiladuthurai, reversing  the judgment and 

decree  dated  25.04.2016  made  in  O.S.No.296  of  2014  on  the  file  of 

Additional District Munsif Court, Myiladuthurai.

2.The defendant is on appeal the respondent is the plaintiff  filed the 

above suit in O.S.No.296 of 2014  for permanent injunction restraining  the 

defendant from interfering with the peaceful possession and enjoyment of 

the suit property by the plaintiff.
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3.According to the plaintiff, the suit property belongs to one Kumar 

@ Kumarasamy, Govindammal  and they died about 40 years without any 

legal  heirs.  Their  relative  Ramamoorthy  took  the  cultivation  rights  from 

Rajendran  who  cultivated  the  lands  and  out  of  the  income,  conducted 

Thimidhi function at Arulmigu Kathayi amman koil. Thereafter, the plaintiff 

is  in  possession  and  enjoyment  of  the  suit  property  by  virtue  of  an 

agreement dated 16.03.2006. It is submitted that the suit item no.1 is with 

the plaintiff and item no.2 is one Kasinathan and item no.3 is a dry land not 

suited for cultivation due  to non-availability of irrigation. The defendants 

have no right over the suit properties. While so, the defendants attempted 

encroached upon the suit property. Hence, the plaintiff was constrained to 

file the above suit.

4.On the other  hand,  the claim of the plaintiff  was resisted  by the 

defendants stating that the originally suit property belongs to one Kumar @ 

Kumarasamy,  Govindammal   and  they  died  without  any  legal  heirs. 

Thereafter,  the  lands  were  kept  uncultivated  and  the  Nattama Panchayat 
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took over the said land and cultivated the same. The money was used for 

conducting  the  Thimidhi  function  and  other  functions.  Lastly,  one 

Ramamoorthy as Nattamai cultivated the lands. At present the defendants as 

nattamai are cultivating the lands. The said Ramamoorthy did not give any 

deed in  writing  to  the plaintiff.  During the  flood relief,  the  plaintiff  has 

obtained  the relief fraudulently by creating documents. The suit property is 

only used for performing pojas for the  Kathaayi Amman Temple and also to 

conduct Thimidhi function and therefore, it has become the Charitable Trust 

Property.  Without impleading the said Kathaayi Amman Temple, the suit is 

not maintainable, the suit properties are in possession and enjoyment of the 

defendants alone and therefore, the suit is liable to be dismissed.

5.The trial Court based on the materials placed before the trial Court 

decreed the suit by granting permanent injunction in favour of the plaintiff 

with a condition  directing the plaintiff to pay a sum of Rs.3000/- every year 

to  the  Kathaayi  Amman  Temple  for  conducting  Thimidhi  and  other 

functions. 

 6.Thereafter, the plaintiff decree holder filed the Execution Petition in 
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E.P.No.166 of 2010 in O.S.No.314 of 2008 for executing the decree passed 

in  the  above  suit.  The  Executive  Court  dismissed  the  execution  petition 

stating  that  the  plaintiff  failed  to  pay the  amount  as  per  the  conditional 

decree passed by the trial Court and that the decree of permanent injunction 

will  operate  only on  complying the  condition  passed  in  the  said  decree. 

Thereafter, the plaintiff preferred an appeal in A.S.No.29 of 2016 on the file 

of Principal Sub Court, Mayiladuthurai set aside the decree passed by the 

trial  Court and directed the defendants to handover the possession of the 

suit property within a period of two months and  ordered for damages and 

also directed the plaintiff to file a separate petition for damages. Aggrieved 

over the same, the second appeal is preferred by the defendants.

7.At  the  time  of  admission,  in  this  second  appeal  the  following 

question of law was formulated:

a. Whether the 1st Appellate Court is right in reversing  

the Decree and Judgment of the Trial Court?

b. Whether the finding of the 1st Appellate Court,  that  

for the relief of recovery of possession, determination of title  

pertaining to the suit property is not essential is correct ?

c.Whether  the  finding  of  the  1st Appellate  Court  with  
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regard to Exs.A1 and A2 is legally valid ?

d.  Whether  it  is  mandatory  upon  the  defendant  in  

disproving the case of the plaintiff ?

8.The  learned  counsel  appearing  for  the  appellants/defendants 

submits that the 1st Appellate Court erroneously confirmed  title upon the 

plaintiff in respect of the suit property by placing reliance upon Exs.A1 & 

A2. No title  can be conferred upon the plaintiff  based on Ex.A1 and A2 

pertaining to the suit  property. The 1st Appellate Court failed to consider 

that the suit filed without any declaratory relief of title is bad in the eye of 

law. The 1st Appellate Court failed to take note of the fact that the Executing 

Court in unequivocal terms held that the plaintiff do not have any right over 

the suit property, since the plaintiff failed to comply the conditional decree. 

The 1st Appellate Court is perverse in holding that the defendant failed to 

prove his case, which is contrary to the settled principle that plaintiff has to 

prove his case. The 1st Appellate Court  has travelled outside the scope of 

the pleadings and prayer, by passing a decree for delivery of possession and 

awarding damages. Hence, prayed for the judgment and decree passed by 

the 1st Appellate Court.
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9.On  the  other  hand,  the  learned  counsel  appearing  for  the 

respondent/plaintiff  would submit that in Ex.A3, it is mentioned that  the 

suit property  originally belong to one Govindammal and after her demise 

one Ramamoorthy as legal representative of the said Govindammal was in 

possession and enjoyment of the suit property and thereafter on 16.06.2006 

under an agreement, the plaintiff is in possession and enjoyment of the suit 

property. However, the trial Court erroneously held that the plaintiff failed 

to  establish  that  he  is  the  legal  heir  of  the  said  Govindammal.  The 

defendants  have  trespassed  into  the  suit  property and are  cultivating  the 

lands. The 1st Appellate Court appreciated the materials on record in a right 

perspective manner and set aside the judgment passed by the trial Court and 

directed the defendants to hand over the possession of the property to the 

plaintiff within  a period of two months and also directed the plaintiff to file 

a  separate  petition  under  Order  20  Rule  12  CPC  for  damages  which 

warrants no interference by this Court. 

\

10.Heard on both sides, records perused.
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11.The 1st Appellate Court based on the categorical admission made 

by the defendant during the cross examination came to the conclusion that 

the  plaintiff  was  in  lawful  possession  of  the  suit  property  and  that  the 

defendants have trespassed into the suit property.

12.The  relevant  portion  of  the  1st Appellate  Court  is  extracted  as 

hereunder:

,e;j  R{H;epiyapy;  jhd;  ,e;j  vjpu;thjp  jug;gpy;  jhth 

brhj;J  mUs;kpF  fhj;jhap  mk;kd;  nfhtpy;  mw';fhtyuhy; 

epu;thfpf;fg;gl;L tUfpwJ vd;Wk; mthplkpUe;J ,e;j vjph;thjp 

Fj;jiff;F  bgw;W  Fj;jif  rhFgo  bra;J  tUtjhf 

Twg;gl;Ls;sJ/  thjp  jug;gpy;  jhth  brhj;jpy;  mtUf;Fs;s 

rl;lhPjpahd chpikia Vw;fj;jf;f tifapy; epU:gzk; bra;Js;s 

R{H;epiyapy;  mjw;F  khw;W  tHf;F  bfhz;L  te;Js;s  ,e;j 

vjpu;thjpahdth;  jhth  brhj;jpy;  mtUf;F  vt;thW  mDgtk; 

te;jJ  vd;gija[k;  mJ  rl;lhPjpahf  Vw;gl;lJ  vd;gija[k;  

epU:gzk; bra;a ntz;oaJ mtrpakhFk;. Mdhy;. ,e;j vjph;thjp 

jug;gpy; Twg;gLtJ nghy; jhth brhj;jhdJ mUs;kpF fhj;jhap 

mk;kd;  nfhtpypd;  mw';fhtyuhy;  epu;tfpf;fg;gl;L  te;jJ 

vd;gjw;Fk;  mthplkpUe;J  ,e;j  vjph;thjp  me;j  brhj;ij 

Fj;jiff;F bgw;W mDgtk; bra;J tUfpwhh; vd;gjw;Fk; vt;tpj 

Mtz';fisa[k;  Kd;dpWj;j  jtwp  tpl;lhu;;;/  thjp  jug;gpy; 

mtUila  tHf;if  epU:gzk;  bra;tjw;F  Vw;fj;jf;f  tifapy;  

Mtzfis  jhf;fy;  bra;Js;s  R{H;epiyapy;  thjp  kw;Wk; 
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vjpu;thjpapd;  tHf;if  ,e;ePjpkd;wk;  rPh;Jhf;fp  ghu;f;Fk;nghJ 

thjpapd; tHf;nf Vw;fj;jf;fjhf cs;sjhf ,e;ePjpkd;wk; Kot[f;F 

tUfpwJ/   vdnt.  jhth  brhj;jpy;  fz;;l  ,e;j  vjph;thjpapd; 

mDgtkhdJ rl;lhPjpahdJ ,y;iy vd;Wk; mtUila mDgtk; 

xU  Mf;fpukpg;g[jhuh;  vd;nw  ,e;ePjpkd;wk;  Kot[f;F  tUfpwJ/ 

vdnt  thjp  jhth   brhj;jpid  bghWj;J  rl;lhPjpahd 

mDgtjhuu;  vd;gjhy;  me;j  brhj;jpid  trk;  vLf;f  ,e;j 

thjpf;F chpika[s;sJ vd ,e;ePjpkd;wk; Kot[f;F te;J thjpf;F 

mth;  nfhhpathW trg;ghpfhuKk;.  Mjidj; bjhlh;e;J jhthtpy; 

fz;lthW jhth brhj;J e";ir epyk; vd;gjhy; vjph;thjp trk; 

vLj;j  fhyj;jpypUe;J  tHf;F  jhf;fy;  bra;j  njjp  tiuapYk; 

gpd;dpl;L  tHf;F  njjpapypUe;J  trk;  bfhLf;Fk;tiu  cs;s 

tUkhdj;ijg;  bghWj;Jk;  thjpf;Fk;  mtu;  nfhhpathW ghpfhuk; 

fpilf;fj;jf;fJ vd ,e;ePjpkd;wk; K&t[f;F tUfpwJ/

13.No perversity or infirmity is found in the suit findings of the 1st 

Appellate Court. Moreover, the decree passed in the suit in O.S.No.314 of 

2008, does not say that the plaintiff looses his possessory right in the event 

of non-payment of Contribution to the temple. The Court has only directed 

the plaintiff to contribute funds to the temple. While so, the Executive Court 

went wrong in dismissing the execution petition.
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14.The defendants have filed Ex.B1 & B2 notebooks with regard to 

the collection and  expenses incurred by the  temple. Apart from the above 

documents, no other documents were produced on the side of the defendants 

to establish the fact that the suit land belongs to the temple and that they 

were cultivating the suit land as lessee to the temple and the income derived 

from the lands are utilized for the temple functions.

 

15.On the other hand, the plaintiff has relied upon Ex.A5 agreement 

deed  dated  16.03.2006  in  his  favour  said  to  have  executed  by  one 

Ramamoorthy.  According  to  the  plaintiff,  the  said  Ramamoorthy  has 

conveyed the possession  of  the suit  property to  the plaintiff.  In  fact,  the 

defendants themselves have admitted that the plaintiff was put in possession 

of the suit property in 2006 and the plaintiff has also paid money for the 

''Thee  midhi''  function  to  the  Kathayee  Amman  Temple.  Ex.A9,  the 

signature of the 1st defendant  in the notebook clearly established the fact 

that the plaintiff has paid a sum of Rs.3,120/- to the temple. The plaintiff 

has  also  produced  Ex.A4 patta  book  to  prove  his  possession  in  the  suit 

property. Though, the defendants'  contention is that the suit property was 
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maintained  by  the  Trustees  of   Kathayee  Amman  Temple  and  that  the 

plaintiff was  never in possession and enjoyment of the suit property and the 

defendants alone have cultivation rights, the same is not established by any 

tangible  evidence.  The  1st defendant  himself  admitted  in  the  cross 

examination  that  based  on  the  agreement  dated  16.03.2006  executed  by 

Ramamoorthy in favour of the plaintiff, the plaintiff took possession of the 

suit property, cultivating the same and contributed for the Thimidhi festival 

of  Kathayee  Amman  Temple.  The  relevant  portion  of  his  evidence  is 

extracted as hereunder:

me;j cld;gof;ifapd;g& jhth brhj;ij trk; vLj;Jf; bfhz;L 

rhFg& bra;J fhj;jhap mk;kd; nfhtpy; jPkpjp jpUtpHh 2006k; tUlk; 

Kjy; thjp elj;jp tUfpwhh; vd;W brhd;dhy; rhpjhd;/

16.If really the said Ramamoorthy and the plaintiff were in wrongful 

possession, and the suit property was vested in the hands of the trustees of 

Kathayee  Amman Temple,  the  defendants  would  have  taken  appropriate 

action to recover the property. The fact that no such action was taken by the 

defendants  shows that,  the  plaintiff  was in  lawful  possession  of  the  suit 

property. Moreover, the  defendants have also failed to prove that at what 

point  of  time  the  plaintiff  was  evicted  from the  suit  property  for  non-
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payment of contribution and thereafter, cultivation rights were given to one 

Subramani. Furthermore,  as per Ex.A1 and A2 the judgment and decree 

passed in O.S.No.314/2008, the possession and enjoyment of the plaintiff in 

the suit property was confirmed. Hence, the 1st Appellate Court has rightly 

held that the plaintiff is entitled for the relief of recovery of possession and 

damages which warrants any interference by this Court.

17.Accordingly,  the  substantial  questions  of  law  are  answered  as 

against the appellants /defendants.

18.In the result,

i. the second appeal is dismissed. No costs.     

ii the judgment and decree dated 23.01.2019 passed in A.S.No.29 of 

2016 on the file of learned Principal Sub-Ordinate Court, Myiladuthurai, is 

upheld. Consequently, connected miscellaneous petition is closed.

                                     19.09.2025

vsn

Index: Yes/No
Speaking order / Non-speaking order
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To

1.The Additional District Munsif Court, Myiladuthurai 
2.The Principal Sub-Ordinate Court, Myiladuthurai

3.The Section Officer, 
    V.R Section, High Court of Madras 
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K.GOVINDARAJAN THILAKAVADI,J.

vsn

Pre-delivery judgement made in
Second Appeal No.664 of 2019

and C.M.P.No.12294 of 2019

 19.09.2025
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