CRP No.1661 of 2022

IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATED : 24.10.2025
CORAM:
THE HONOURABLE MR. JUSTICE R. SAKTHIVEL

CRP NO.1661 OF 2022
AND
CMP NO.8268 OF 2022

Sasikumar ... Petitioner / Petitioner /
Plaintiff

Versus

1.Sivalingam

2.Murugesan

3.Kamalam

4.Savitha

5.Janaranjani @ Janani

6.Sinnappan

7.Sathya

8.Munusamy

9.Venkatachalam ... Respondents / Respondents /
Defendants

PRAYER: Civil Revision Petition filed under Article 227 of the
Constitution of India, praying to set aside the fair and decretal Order dated
December 1, 2021 passed in [.A.No.770 of 2018 in O.S.No.56 of 2017 on
the file of District Munsif Court, Pappireddipatti.
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For Petitioner : Mr.C.Prabakaran

For Respondents 1&2 Not ready in notice

For Respondent — 3 : Mr.J.Pradeep

For Respondents —4 & 5: Mr.R.Ezhilarasan

For Respondents — 6 to 9: Served — No appearance
ORDER

Feeling aggrieved by the Order dated December 1, 2021
passed by ‘District Munsif Court, Pappireddipatti’ ["Trial Court' for short]
in I.LA.No.770 of 2018 in O.S.No.56 of 2017, the Revision Petitioner /
petitioner / plaintift has preferred this Civil Revision Petition under Article

227 of the Constitution of India.

2.The Revision Petitioner herein i1s the Plaintiff and the
Respondents herein are the Defendants in the Original Suit in O.S.No.56
of 2017. For the sake of convenience, hereinafter, the parties will be

referred to as per their array in the Original Suit.

3.The Plaintiff filed the Suit in O.S.No.56 of 2017 seeking
declaration that second item of the Suit Property is a Cart Track to access
the first item of the Suit Property along with consequential relief of

injunction and other reliefs. Pending the Suit, the Plaintiff filed an
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Interlocutory Application in I.A.No.709 of 2017 under Order XXVI Rule 9
of the Code of Civil Procedure, 1908 seeking appointment of Advocate
Commissioner to inspect the Suit Property. The said Interlocutory
Application was allowed. Accordingly, the Advocate-Commissioner
inspected the Suit Property along with a Surveyor and filed his / her report
and sketch. In the said report, the Advocate-Commissioner has mentioned
about the encroachment made in the Suit Item No.(2) viz., Cart Pathway.
Hence, the Plaintiff filed an Interlocutory Application in [.A.No.770 of
2018 in O.S.No.56 of 2017 under Order VI Rule 17 of CPC to amend the
plaint seeking mandatory injunction incorporating the encroachment made

by the defendants.

4.After hearing both sides, the Trial Court dismissed the
Interlocutory Application in [.LA.No.770 of 2018 in O.S.No.56 of 2017 on
December 1, 2021 stating that the Plaintiff did not properly value the
encroached portion, did not pay the necessary court fee and did not state
the measurement of the alleged encroachment. Feeling aggrieved by this
Order, the Plaintiff / petitioner therein has filed this instant Civil Revision

Petition.
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5.Mr.C.Prabakaran, learned Counsel for the Revision
Petitioner draws attention of this Court to the details of amendment stated
in the plaint and submits that the Plaintiff has clearly mentioned the exact
measurement of the encroached portion and also properly valued the same.
The Trial Court without properly appreciating the details of amendment,
dismissed the Interlocutory Application which is erroneous. The
amendment sought for by the plaintiff does not alter the nature and
character of the Suit. The amendment sought for is consequential to the
Advocate-Commissioner's sketch and report. Therefore, the Order passed
by the Trial Court is liable to be set aside and accordingly, he prays to
allow this Civil Revision Petition and to set aside the dismissal Order

allow the amendment sought for in the Interlocutory Application.

6.Per contra, Mr.J.Pradeep, learned Counsel for the third
Respondent and Mr.R.Ezhilarasan, learned Counsel for the fourth and fifth
respondents would submit that the Suit is filed in the year 2017 and
therefore, it is barred by limitation. Further, the proposed amendment
sought for would alter the nature and character of the Suit. The Trial Court
after appreciating the materials available on record, rightly dismissed the

Interlocutory Application seeking amendment in the plaint. There is no
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need to interfere with it. Accordingly, they pray to dismiss the Civil

Revision Petition and to sustain the Trial Court's Order.

7.This Court has considered both sides’ submissions and
perused the Advocate Commissioner's report and sketch as well as the
affidavit filed in support of the Interlocutory Application seeking

amendment, annexed in the typed set of papers.

8.At the instance of the petitioner, an Advocate-Commissioner
was appointed and the Advocate Commissioner along with a qualified
Surveyor inspected the Suit Property. The Advocate-Commissioner filed
his/her report and sketch on October 5, 2017. In the said report, in Para

No. 4 it has been stated thus:

"Y@uewrimip  ouill_ L FTGeu  eTewor .212/2A
Qser yHw o1 10fley FiTGeu eTevr.212/2A1A-6V
QsaTaULVTE GFGEID Ul LG LiLITengullev 13
9Ly YFeID Loy 2 eTerg Gums GopE LjmLD
FIOMTT 15 9g IYFVSHID 145 9Ly BT HeYLD
3. 4, 5 GISITOISTTTHOTTEL  YBHTLOILY
OQFuwiul_RHeTers. QS  YFSTOIL UGS
STOUTSD, Fpw et  ComlLmiT — 9e»m

RPTM|LD  HleWTDM| SLFSTW LGHULD Q(HBHSHSI.
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YFHTIOIL]  LUGSsaT TSI eUe»TLIL S Slev
Crmev BnHHev SHewwmrs STl il (BeTerg.

9.As it could be seen from the above, the Advocate-
Commissioner has noted some encroachment on Suit Item No.(2).
Advocate-Commissioner has set out the measurement of encroachment as
well as its nature. Perusal of the above said records show that the plaintiff
has stated the measurement of encroachment correctly. Thus, there arose
the necessity for the Plaintiff to amend the plaint incorporating the details
of the encroachment and to seek a mandatory injunction to remove the
encroachment. Further, this Court is of the view that the Plaintiff valued
the Suit Property under Section 27(c) of the Tamil Nadu Court- Fees and
Suits Valuation Act, 1955 for mandatory injunction. Hence, this Court does
not find any illegality or irregularity in the Interlocutory Application
seeking amendment in the plaint. Moreover, the amendment sought for
does not alter the nature and character of the Suit. Since the plaintiff came
to know about the encroachment only after the inspection by the Advocate-
Commissioner, this Court is of the prima facie view that the relief of
mandatory injunction sought for vide the proposed amendment is within

limitation.

Page No.6 of 8

https://lwww.mhc.tn.gov.in/judis



CRP No.1661 of 2022

10.To be noted, the above view is recorded only for the
purpose of deciding this Civil Revision Petition. Needless to mention that
after allowing the Interlocutory Application seeking amendment, an
opportunity shall be granted to the defendants to file additional written
statement. In such a course, the defendants can raise all their pleas
including the plea of limitation, which can be decided at the time of final
disposal of the Original Suit. Hence, the dismissal Order passed in the

Interlocutory Application is liable to be set aside.

11.Resultantly, this Civil Revision Petition is allowed and the
dismissal Order dated December 1, 2021 passed by the Trial Court in
[.LA.No0.770 of 2018 in O.S.No.56 of 2017 is set aside and 1.A.No.770 of
2018 in O.S.No.56 of 2017 is allowed. Considering the facts and
circumstances of the case, there shall be no order as to costs.

Consequently, connected Civil Miscellaneous Petition is closed.

24.10.2025

Index :Yes/No
Neutral Citation : Yes/No
Speaking Order : Yes/No
TK
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To

The District Munsif Court
Pappireddipatti.
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R.SAKTHIVEL, J.

TK
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24.10.2025
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