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COMMON JUDGMENT

M.S.RAMESH,J.

Through  a  judgment  passed  in  S.C.No.21  of  2011  dated 

27.03.2019 passed by the II  Additional Sessions Judge, Puducherry, it 

was recorded that the prosecution had proved the guilt of the accused A1 

to A9 beyond all reasonable doubts and accordingly found them guilty 

for the offence punishable under Sections 148 IPC, 302 IPC r/w 149 IPC 

(2 Counts), 307 IPC r/w. 149 IPC (2 Counts) and 427 IPC r/w 149 IPC 

and convicted them thereunder. The sentences imposed against these nine 

accused are as follows:-

“A1 to A9 are sentenced to undergo Rigorous  

Imprisonment  for  3  Years  and shall  pay  a  fine  of  

Rs.1,000/-  each  in  default  to  undergo  Simple  

Imprisonment for 3 months under Section 148 IPC; 

and  A1  to  A9  are  sentenced  to  undergo  

Imprisonment for Life each for each count and shall  

pay  a  fine  of  Rs.5,000/-  each  for  each  count,  in  

default  to  undergo  Simple  Imprisonment  for  one  

year each for each Count under Section 302 IPC r/w 

149 IPC (2 counts); and A1 to A9 are sentenced to  

undergo Rigorous Imprisonment for 10 years each 

for  each  count  and  shall  pay  a  fine  of  Rs.2,000/-  

each for each count,  in default  to undergo Simple 
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Imprisonment for six months for each count under  

Section 307 IPC r/w 149 IPC(2 counts); and A1 to  

A9 are sentenced to undergo Rigorous Imprisonment  

for One year and to pay a fine of Rs.1,000/- each  

under  Section 427 IPC r/w 149 IPC in default  to  

undergo  Simple  Imprisonment  for  2  months.  The  

sentences  imposed  on  the  accused  persons  on  all  

sections  shall  run  concurrently.  Since  the  accused 

are convicted under  Section  307 r/w 149 IPC,  no  

separate sentence is imposed under Section 326 r/w  

149 IPC. The conviction is recorded under Section  

235(2)  of  Cr.P.C.  Total  fine  for  each  accused 

Rs.16,000/-.The  period  of  imprisonment  already 

undergone by the accused persons are ordered to be  

set off under Section 428 of Cr.P.C.”

2. While A1 to A4 and A8 had challenged the aforesaid judgment 

through Crl.A.No.202 of 2019, A5 to A7 and A9 had preferred a separate 

appeal through Crl.A.No.205 of 2019. Since both these appeals arise out 

of the common judgment in S.C.No.21 of 2011 dated 27.04.2019, they 

are disposed together through this common judgment.
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3.  This  is  a  case  of  double  murder  of  Paranjothi  (D1)  and 

Gnanaprakasam (D2).

4.1. The brief case of the prosecution are as follows:

4.2.  Elango/A1,  Gnanaprakasam/D2  and  Murugan/P.W.3  were 

allegedly involved in illegal sand transportation.

4.3. When the Police had seized the lorry and other materials of 

A1,  his  two  accomplices,  namely  D2  and  P.W.3  withdrew  their 

association with A1 and joined with P.W.1.

4.4. It is  alleged that A1 had mistakenly thought that it  was D1 

who had given a complaint against A1 about his illegal transportation of 

sand and hence carried a grudge against him.

4.5.  On  13.10.2009  at  about  06.00  A.M.,  all  the  residents  of 

Soriyankuppam Village had decided to collect money from the bullock 

cart owners, who were into illegal sand transportation, for renovation of 

their temple car, for which purpose they had put up a thatched shed.

4.6. A1, who was also into illegal sand transportation, also used to 

collect money from such Bullock Cart owners. At about 01.00 P.M. on 

the same day, A1, out of the vengeance he had against D2, joined with 

Arumugam/A2 and Vetrivel/A6 and dismantled the thatched shed put up 
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by the Villagers, owing to which a tussle broke between the parties.

4.7. On information, the Inspector of Bahour Police Station arrived 

at the scene and summoned both the parties to come to the Police Station 

by 04.00 P.M for mediation.

4.8. Accordingly, both the deceased, along with P.W.2, P.W.4 and 

P.W.6,  went  to  Navarthope,  via  the Cremation  Road,  when they were 

intercepted by A1 along with the other eight accused.

4.9. At about 04.30 and 04.45 P.M., a scuffle broke out between the 

parties when A1 claimed that D1 had frustrated his earnings and attacked 

him on his head with a concealed knife. A2 also attacked D1 on his head. 

A5  and  A7  attacked  D2  with  knives  on  his  head.  A3  and  A4  had 

assaulted P.W.2 with a casuarina log on his face, waist and body. When 

P.W.1 intervened, A6 had cut his two knees. A9 is said to have assaulted 

D2 with a casuarina log on his body while A8 assaulted P.W.1 and broke 

his  right  hand.  Thereafter,  A9  had  set  fire  to  the  two  wheeler  of 

Velmurugan (P.W.5).

4.10. The Police had rushed to the Scene of Crime (SOC) to find 

P.W.1 wounded and lying on the floor. Since D1 and D2 were in a serious 

condition, they were taken to the Government Hospital, Puducherry in a 

Tata Ace van.  In the meantime, all  the accused were claimed to  have 
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damaged the houses of both the deceased.

4.11. While P.W.1 was being treated at the hospital, he had given a 

complaint  (Ex.P.1)  to  the  Police  and  affixed  his  left  hand  thumb 

impression,  since  his  right  hand  was  injured,  which  complaint  was 

registered in Crime No.152 of 2009 at 05.00 P.M. of 13.10.2009.

4.12. During investigation, A1, A3, A5 to A7 and A9 were arrested 

on 15.10.2009;  A4 and A8 were arrested on  25.10.2009;  and A1 was 

arrested on 04.12.2009.

4.13. On conclusion of the investigation, the Investigation Officer-

P.W.29  had  filed  the  final  report  charging  all  the  accused  of  having 

committed the offences under Sections 147, 148, 302, 326, 307, 427 r/w 

149 IPC.

5.  In  order  to  prove  their  case  before  the  Trial  Court,  the 

prosecution had examined 29 witnesses (P.W.1 to P.W.29) and marked 42 

documents (Ex.P.1 to Ex.P.42), apart from 29 material objects (M.O.1 to 

M.O.29). On the side of the defence, 6 documentary evidences (Ex.D.1 to 

Ex.D.6) were marked, but no witnesses were examined.
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6. On the strength of the oral and documentary evidences before it, 

the Trial Court had found all the accused guilty for the charged offences 

and sentenced them to imprisonment, as stated above.

7. Mr.V.Gopinath, learned Senior Counsel appearing for A1 to A4 

and A8, as well as Mr.R.John Sathyan, learned Senior Counsel appearing 

for A5 to A7 and A9, predominantly raised similar grounds attacking the 

judgment of the Trial Court. According to them, the entire genesis of the 

prosecution's case was fabricated by the Police and there is a suppression 

of substantive evidences in this case. According to them, A1, A3 and A4 

had sustained grievous  knife  injuries,  apart  from being assaulted with 

casuarina logs, which the prosecution has miserably failed to explain. By 

referring to the oral evidence of the Investigation Officer-P.W.29, the first 

complaint  registered  in  Crime  No.151  of  2009  (Ex.D.6),  which 

culminated  into  S.C.No.68  of  2010  and  which  was  based  on  the 

complaint given by A4 against D1, D2, P.W.1 to P.W.5, has been totally 

suppressed by the prosecution. When three of the accused had sustained 

grievous  injuries  arising  out  of  the  same  occurrence  and  which  the 

prosecution had admitted but failed to explain, the genesis of the entire 

case itself is doubtful and there was no clarity as to who among the two 
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groups were the aggressors or the victims. In the absence of a proper 

explanation to the injuries sustained by three accused, as well as the first 

complaint in Crime No.151 of 2009, the case of the prosecution is highly 

suspicious. Therefore, all the accused ought to have been acquitted by the 

Trial Court. The learned Senior Counsels drew our attention to the oral 

evidence of P.W.1, wherein he had admitted about the case in S.C.No.68 

of 2010 with a further admission that the Police had come to the SOC 

within half-an-hour, but however the confession statement of the accused 

in  S.C.No.68  of  2010  was  obtained  only  after  about  two  months. 

Likewise, from the evidence of P.W.2, our attention was drawn about his 

admission to the injuries sustained by three of the accused, as well as his 

knowledge about the case in S.C.No.68 of 2010. A similar statement of 

P.W.3, about his knowledge of the counter case in S.C.No.68 of 2010, 

was also pointed out. With reference to these evidences, they submitted 

that the non-disclosure of the counter case and non-explanation of the 

injuries of the accused, would be fatal to the case of the prosecution. In 

support  of  their  arguments,  they drew our  attention to  the extracts  of 

general diary of Bahour Police Station (Ex.D.1 and Ex.D.2), as well as 

the accident registers of A1, A3 and A4, which were marked before the 

Trial Court as Exs.D.3 to D.5 respectively, apart from the final report in 

Page 9 of 46

https://www.mhc.tn.gov.in/judis



Crl.A.Nos.202 & 205 of 2019

Crime No.151 of 2009, which was marked as Ex.D.6. With regard to the 

non-explanation  on  the  injuries  on  the  accused,  the  learned  Senior 

Counsels placed reliance on the decision of Lakshmi Singh and Others  

Vs. State of Bihar reported in AIR 1976 SC 2263.

8.  The learned Public  Prosecutor  drew our  attention  to  the  oral 

evidences of P.W.1 and P.W.2 to substantiate that the accused had motive 

which arose from an earlier incident, wherein the accused had entered 

into a scuffle with the deceased group. Specific references were made to 

the evidences of P.W.1 and P.W.2, who had corroborated that when the 

accused attacked the deceased group, D2 attempted to run away from the 

SOC  when  they  were  chased  and  attacked  by  the  deceased,  which 

evidences  were  also  corroborated  by  P.W.3  and  P.W.4.  For  further 

corroboration, he relied on the admissible portion of P.W.5, who was an 

hostile witness, for proving the motive. According to the learned Public 

Prosecutor, the case of the prosecution rests on the evidences of several 

eye  witnesses,  among  whom  P.W.1  and  P.W.2  were  the  injured  eye 

witnesses,  whose testimonies stand on a high pedestal.  He elaborately 

drew our  attention  to  such  portions  of  the  oral  evidences  of  the  eye 

witnesses, namely, P.W.1, P.W.2, P.W.6, P.W.7 and P.W.8 with regard to 
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the overt acts attributed to each of the accused while inflicting injuries on 

both the deceased, as well as P.W.1 and P.W.2 and submitted that since all 

the eye witnesses had cogently spoken about these overt acts, the guilt of 

all  the accused stands substantiated and therefore, the Trial Court had 

rightly  convicted  them  for  their  respective  offences.  Insofar  as  the 

injuries on the accused, as well  as the counter case are concerned, he 

placed reliance on the decisions of  the Hon'ble  Supreme Court  in  the 

cases of Ramlagan Singh and Others Vs. State of Bihar reported in AIR 

1972 SC 2593, as  well  as  Surendra Paswan Vs. State  of  Jharkhand 

reported in (2003) 12 SCC 360 and submitted that non-explanation of the 

counter case or the injuries may not be fatal to the prosecution's case, 

more  particularly  when  there  were  several  eye  witnesses  to  the 

occurrence.  With  regard  to  the  documentary  evidences  let  in  by  the 

defence, the learned Public Prosecutor placed reliance on the decision of 

the Hon'ble Supreme Court in the case of Prabhakar B.Poojari Vs. State  

of Karnataka reported in  1990 (Supp) SCC 146 and submitted that the 

Trial  Court  can  rely  only  on  the  documents  produced  before  it  in 

connection with the evidences let in by the prosecution in that particular 

case and not the evidences let in the counter case.
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9.  We have given our  anxious  consideration  to  the  submissions 

made by the respective counsels.

Previous Enmity:-

10. We find from the evidences before the Trial Court that there 

existed a long standing feud between the family of the accused and the 

family of the  prosecution witnesses. A1 to A3 are brothers. Likewise, A4 

and A7 are also brothers and A6 is the son of A8. Thus, almost all the 

accused are closely related to each other. Similarly, P.W.6 to P.W.8 are the 

nephews of D1. P.W.9 and P.W.12 are the brothers of P.W.2 and P.W.3 

respectively.  While  P.W.15  is  the  sister  of  P.W.1,  P.W.16  is  his  wife. 

P.W.18 is the father of D2 and P.W.23 is the son of D1. Thus, on the side 

of the prosecution also, almost all the eye witnesses and other witnesses 

are closely related to each other.

11.  Some  of  the  evidences  before  the  Trial  Court,  which  finds 

corroboration with regard to the grudge which both the parties carried 

against each other are that, the earlier accomplices of D2 and P.W.3 in the 

illegal sand transportation activities, withdrew their association with A1 

and joined P.W.1's group. When the villagers of Soriyankuppam Village 
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had put up a shed for collecting money from the illegal sand transporters 

for renovating their temple car, A1, A2 and A6 had dismantled the shed 

on 13.10.2009 at 01.00 P.M., owing to which a tussle broke between the 

parties. These facts were spoken to by P.W.1 to P.W.4, P.W.6, P.W.8 and 

P.W.10.These  incidents  have  been  projected  by  the  prosecution,  as 

motive for the occurrence that took place on 13.10.2009. There does not 

appear  to  be  any serious  contradictions  in  the  oral  testimonies  of  the 

above witnesses who spoke about the prior incidents.

12. If we go by the facts of the case projected by the prosecution, 

the  present  evidences  let  in  by  the  aforesaid  witnesses  may  suggest 

previous enmity which the accused group had against  the prosecution 

witnesses  group,  as  a  motive  for  committing  the  double  murder. 

However,  we  hasten  to  record  here  that  rather  than  terming  the  past 

incident  as  motive  for  the  occurrence,  we  may  record  these  prior 

incidents only as a serious grudge which both the parties carried against 

each other.  We have made this conscious recording for reasons which 

would be reflected in the succeeding portions of our judgment.
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Medical evidence:-

13.  Before  the  Trial  Court,  the  prosecution  had  examined 

Dr.Diwakar-P.W.25,  who  had  conducted  the  postmortem  on  both  the 

bodies of D1 and D2. Insofar as the external injuries, which he detected 

on the body of D1 is concerned, he had noted the following injuries:-

“ABRASIONS:

1) 13cm x 1/2cm, over the back of right shoulder;

2) 14cms x 1cm, over the left side outer chest;

3)  11cm  x  1/2cm,  over  the  outer  aspect  of  right  

thigh;

4) 9cms x 1/4cm, over the front of left thigh;

5) 5cms x 1 1/2cms, over the back of right foot.

6) An oblique, incised gaping wound of 7cms x 1cm,  

of the head. over the vertex

7) An oblique, incised sutured wound of 10cms, over  

the mid-occipital area of the head.

8) A vertical, incised gaping wound of 2cms x 1cm,  

over the left side of the lower lip.

9) A vertical, incised sutured wound of 3cms, over  

the back of Rt. elbow.

10) An oblique, incised sutured wound of 1/2 x 1/2  

cm, over the right little finger..

11)  An  oblique,  incised  gaping  wound  of  3cms  x  

1cm, over the web of left little finger and ring finger.

12) An oblique, incised sutured wound of 4cms, over  
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the back of left heel.”

Likewise, he had deposed, touching upon the injuries which he found in 

the body of D2, in the following manner:-

“ABRASIONS:

1) 2cms. x 1cm, over the right side back of chest;

2) 1/2 cm x 1/4cm, over the back of left forearm;

3) 2cm x 1cm, over the front of left knee;

4) 3cms x 2cms, over the left ankle.

5) An oblique, incised sutured wound of 8cms over  

the  left  frontal  area  of  the  scalp,  with  diffuse  

bruising beneath.

6) An oblique, incised sutured wound of 5cms, over  

the  left  temporoparietal  area  of  the  scalp,  with  

diffuse bruising beneath.”

These injuries were recorded in the postmortem certificates (Ex.P.24 and 

Ex.P.26). In his final opinion reports (Ex.P.25 and Ex.P.27) of both D1 

and D2, P.W.25 had opined that the cause of death was due to the head 

injuries sustained by both the deceased.

14. When the material objects, namely knives and casuarina logs, 

were shown to P.W.25 during the trial, he had stated that the injuries of 

both D1 and D2 could have been caused by these weapons. On an overall 

appraisal of the evidences let in by the postmortem doctor, as well as the 
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post mortem certificates, we have no difficulty in holding that the death 

of D1 and D2 was due to culpable homicide.

Occurrence:-

15.  On  13.10.2009  at  01.00  P.M.,  when  A1,  A2  and  A6  had 

destroyed the  thatched  shed  put  up  by  the  prosecution  witnesses  and 

other villagers, the Police had intervened and summoned both the parties 

to come to the Police Station situated at Cremation road. Consequently, 

when both the deceased, along with P.W.2, P.W.4 and P.W.6 were on their 

way to the Police Station, via the Cremation road, they were intercepted 

by all the nine accused who were armed with deadly weapons. A scuffle 

broke between them and the prosecution claims that all the accused had 

attacked  both  the  deceased,  as  well  as  P.W.1  and  P.W.2  with  knives 

(M.O.1 to M.O.5) and casuarina logs (M.O.6 to M.O.9). The prosecution 

has projected P.W.1 to P.W.10 as eye witnesses to these incidents, among 

which P.W.1 and P.W.2 are the injured eye witnesses. The eye witnesses 

have also spoken about the overt acts of each of the accused when they 

had  assaulted  D1,  D2,  as  well  as  P.W.1  and  P.W.2,  apart  from  the 

weapons which they carried. Almost all the eye witnesses corroborate to 

the overt acts of each of the accused, as well as the weapons which they 

Page 16 of 46

https://www.mhc.tn.gov.in/judis



Crl.A.Nos.202 & 205 of 2019

had used during the assault.

16. We find certain minor contradictions in these overt acts, which 

may not be substantive enough to discredit their presence in the SOC. 

Thus,  an  overall  appreciation  of  the  oral  testimonies  of  these  ocular 

witnesses, may suggest that all the accused had indulged themselves in 

the incident and had attacked D1, D2, P.W.1 and P.W.2 with M.O.1 to 

M.O.9.

17. To this extent, the findings of the Trial Court, placing the eye 

witnesses at the SOC, as well as attributing the overt acts on the accused 

named by the eye witnesses, may be correct. But, there appears to be a 

serious lacuna in the investigation of the prosecution which may have a 

substantive bearing to their entire case, which we shall now deal with.

First information of the incident:-

18. We had already recorded about the long standing feud between 

the families of the accused and prosecution witnesses. On the fateful day, 

a complaint was given by A4 against D1, D2, P.W.1 to P.W.5, stating that 

on 13.10.2009 at  about 04.30 P.M.,  all  the accused,  in prosecution of 
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their  common  object,  formed  themselves  as  members  of  an  unlawful 

assembly and by arming themselves with deadly weapons, such as knives 

and  casuarina  logs,  rioted  and  assaulted  A1 and A3 causing  grievous 

injuries. This complaint was registered by the Bahour Police Station in 

Crime  No.151  of  2009.  On  completion  of  the  investigation  in  this 

complaint, a charge sheet came to be filed on 01.07.2010 against P.W.1 to 

P.W.5, for the offences under Sections 147, 148, 324, 326 and 307 r/w 

149 IPC. Since D1 and D2 had expired while undergoing treatment at the 

hospital on 13.10.2009 and 14.10.2009 respectively, the charges against 

them were recorded as abated.

19. After registration of the first information in Crime No.151 of 

2009,  the  Bahour  Police  Station  has  recorded  the  second  information 

from P.W.1, touching upon the same incident that occurred on 13.10.2009 

at 04.45 P.M., as Crime No.152 of 2009 for the offences under Sections 

147, 148, 307, 324 and 427 r/w 147  IPC. The genesis of registration of 

the second complaint has been spoken to by the Sub-Inspector of Police 

(P.W.28) attached to Bahour Police Station, as well as its Investigation 

Officer (P.W.29) in this case.
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20. According to P.W.28, when he had received an information that 

on 13.10.2009 at about 05.00 P.M., a group of persons were indulging in 

an assault and that the injured persons were admitted to the Government 

Hospital, Puducherry by Police and private vehicles, he had gone to the 

hospital and recorded the oral complaint given by P.W.1 at 07.15 P.M. 

Thereafter, he had returned to the Police Station and registered P.W.1's 

complaint as Crime No.152 of 2009. As per the oral testimony of P.W.29, 

on 13.10.2009, when he received the FIR in Crime No.152 of 2009 from 

P.W.28,  along  with  the  statements  recorded  by  him  from  similar 

witnesses, he had commenced the investigation. He had further deposed 

that  during  the  course  of  investigation,  he  was  informed  that  P.W.1, 

P.W.2, D2 and several other persons had also assaulted A1, A3 and A4, 

which  was  also  registered  in  Crime  No.151  of  2009  and  that  P.W.1, 

P.W.2,  D1  and  D2,  along  with  A4  and  A5,  were  admitted  in  the 

Government Hospital, Puducherry.

21.  P.W.29,  during  the  cross  examination,  has  stated  that  while 

investigating the first complaint in Crime No.151 of 2009 and after filing 

the final report, admitted that he had questioned the witnesses as to how 

A1, A3 and A4 had sustained injuries. Curiously, the prosecution, though 
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had admitted that A1, A3 and A4 have also sustained grievous injuries, 

they had suppressed the injuries on the accused during the investigation 

and filed a final report in Crime No.152 of 2009. During the course of 

cross  examination  of  P.W.29,  the  defence  had  marked  the  wound 

certificates of A1, A3 and A4 as Exs.D.3 to D.5 respectively. Ex.D.3 is 

the wound certificate of A1 issued by the Primary Health Centre, Bahour, 

wherein it has been recorded that A1 had sustained multiple 'grievous' 

injuries in the right temporoparietal region with brain contusion, which 

was  reported  as  a  result  of  the  assault  on  13.10.2009  at  04.30  P.M. 

Ex.D.3  also  records  that  A1  was  admitted  as  an  in-patient  between 

14.10.2009 and 24.10.2009. Ex.D.4 is the wound certificate of A3 which 

also  records  simple  injuries  on  his  forearm as  a  result  of  the  alleged 

assault occurred on 13.10.2009 at 04.30 P.M. So also, Ex.D.5, which is 

the  wound  certificate  of  A4,  records  the  multiple  simple  injuries, 

including a deep cut injury on the back and right thigh.

22. P.W.28, during the course of cross examination, had admitted 

that after registering the first complaint in Crime No.151 of 2009 and 

recording the statements of some witnesses, P.W.29 had taken over the 

investigation on the first complaint. The Investigation Officer also, in his 
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cross examination, has not denied about the first complaint, but rather 

had  admitted,  in  several  words,  about  his  investigation  over  the 

complaint in Crime No.151 of 2009.

23.  When  the  Bahour  Police  Station  had  registered  both  the 

complaints in Crime No.151 of 2009 and Crime No.152 of 2009, arising 

out of the same occurrence, the prosecution had let in evidences before 

the Trial Court on the investigation conducted by them in Crime No.152 

of  2009,  but  had  suppressed  the  existence  of  the  complaint  in  Crime 

No.151 of 2009.

24.  When  the  Investigation  Officer  receives  a  complaint  and 

counter  complaint  arising out  of  the same transaction,  he is  generally 

required to enquire into both of them and to charge the case where the 

accused were the aggressors and close the other complaint or refer both 

the cases if he should find them untrue. He should thereafter place before 

the  court  a  definite  case  for  its  acceptance.  In  other  words,  the 

Investigating Officer should not accept one complaint and examine only 

witnesses who support it and give no explanation at all for the injuries 

caused to the other side. It is also the duty of the Investigating Officer to 
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exhibit  the  counter  complaint  in  the  Court  and  prove  the  medical 

certificates of persons wounded on the opposite side. The truth in these 

cases is invariably not in strict conformity with either complaint and it is 

quite necessary that all the facts are placed before the court to enable it to 

arrive at the truth and just decision. But there may also arise a situation in 

group clashes predominantly between two groups involved in communal 

rivalry,  illegal  criminal  activities,  political  rivalry,  etc.,  wherein  both 

parties may be aggressors, who  have caused grievous injuries on each 

other. In such cases, when the evidences establish the possibility of the 

persons in both the groups to have been the aggressors, the Investigation 

Officer may file positive final reports against the offenders in both the 

groups, against whom there are evidences of commission of cognizable 

offences. But the general rule is that when there are case and counter case 

registered, it is the duty of the Investigation Officer to properly explain 

the registration of the counter case, as well as the injuries sustained by 

the persons in the counter case.

25. Contrary to the aforesaid procedure, the Investigation Officer, 

in  the  present  case,  had  admittedly examined the  witnesses,  who  had 

supported  his  case  in  Crime No.152 of  2009  and had suppressed  the 
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existence of the counter case in Crime No.151 of 2009, which culminated 

into S.C.No.68 of 2010. The pendency of the counter case in S.C.No.68 

of 2010 have been admitted by P.W.1 and P.W.2, who are the injured eye 

witnesses,  as  well  as  P.W.3  and  P.W.4,  who  are  claimed  to  be  eye 

witnesses to the occurrence, as well as P.W.28-Sub-Inspector of Police 

who had registered the case in Crime No.151 of 2009 and conducted the 

further  investigation.  P.W.29,  who  had  conducted  the  investigation  in 

Crime No.151 of 2009, also had admitted in his chief examination about 

the registration of the complaint in Crime No.151 of 2009 (S.C.No.68 of 

2010). The relevant portions of their admissions are as follows:-

“P.W.1 –  13/10/2009 md;W khiy 4/15 

kzpf;F  ehDk;  vd;  jug;ig  rhh;e;jth; 

,e;j tHf;fpy; cs;s 1tJ. 3tJ kw;Wk; 

4tJ  vjphpfis  moj;J  bfhL';fhak; 

Vw;gLj;jp bfhiyKaw;rp bra;jjhf ghTh; 

fhty; epiyaj;jpy;  tHf;F gjpt[  bra;J 

me;j  tHf;F  S.C.No.68  of  2010 ,nj 

ePjpkd;wj;jpy; elg;gJ bjhpa[k;/

P.W.2 –  vd;  kPJk;  v';fs;  jug;gpdh; 

kPJk;  ,s';nfh.  Iadhh;.  uF   vd;w 

tHf;F S.C.No.68 of 2010 ,e;j; ePjpkd;wj;jpy; 

ele;J tUfpwJ bjhpa[k;/ me;j 3ngUf;F 
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v';F itj;J ahuhy;fhak;  Vw;gl;lJ vd 

nghyprhhplk;  brhy;ytpy;iy  vd;dplk; 

tprhhpf;ftpy;iy/

P.W.3 –  13/10/2009  md;W  khiy 

4/15kzpf;F v';fs; jug;gpdh; ,s';nfh. uF. 

Iadhh;  btl;o  fhag;gLj;jpajhf  vd;w 

tHf;F S.C.No.68 of 2010 ,e;j; ePjpkd;wj;jpy; 

epYitapy; cs;sJ/

P.W.4 –  ,s';nfh.  uF.  Iadhh; 

Mfpnahiu  fhag;gLj;jp  bfhiy  Kaw;rp 

bra;jjhf  S.C.No.68  of  2010  tHf;F ,e;j; 

ePjpkd;wj;jpy;  cs;sJ/  me;j  tHf;fpy; 

3tJ vjphp ehd;/

P.W.28 –  kUj;Jtkidapy;  ,Ue;j 

,s';nfhtplk;  ehd;  thf;FK:yk;  vJt[k; 

th';ftpy;iy/ epiya bghJ ehl;Fwpg;gpy; 

14/10/2009 md;W epiya jiyik fhtyh; 

1472  njh;t[epiy  jiyik fhtyh;  1335 

aplk; 4/30 kzpf;F xg;gilj;jjhf cs;sJ/ 

Fw;w vz; 151-2009 tHf;F tprhuizf;fhf 

xg;gilj;jjhf  thrfk;  cs;sJ/  ghTh; 

fhty;  epiya  Fw;w  vz;  151-2009 

tHf;fpid  ehd;  jhd;  tprhuiz 

bra;njd;/
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/////

Fw;w vz; 151-2009 tHf;fpd;  ehd; jhd; 

Kgikahf  g[yd;  tprhuiz  bra;J 

Ma;thsh;  trk;  xg;gilj;njd;/  Ma;thsh; 

nfhg;gpid ghh;j;J ,Wjp mwpf;if kl;Lk; 

jhf;fy;  bra;jhh;/  Ma;thsh;  mYtyfk; 

ghTh;  fhty;  epiyaj;jpny  cs;sJ 

vd;why;  rhpjhd;/   Fw;w  vz;  151-2009 

kw;Wk;  152-2009  tHf;Ffspd;  nfhg;g[fis 

Ma;thsh; ghprPyid bra;jhh;/

P.W.29 –  ,e;j  tHf;fpd; 

tprhuizapd;nghJ  vjphpfshd  ,s';nfh. 

Iadhh;.  uF  Mfpnahh;fis  vjph;jug;igr; 

nrh;e;j  fypabgUkhs;.  "hdK:h;j;jp. 

"hdgpufhrk;  kw;Wk;  gyh;  jhf;fpajhf 

,jw;F Kd;ghf Fw;w vz; 151-2009 ,jr 

gphpt[fs; 147. 148. 307. 324 clzpide;j 

gphpt[  149  vd;w  tHf;F  gjpt[ 

bra;ag;gl;oUe;jJ/  ,e;j  tHf;fpy; 

rk;ke;jg;gl;l  mogl;l  egh;fshd 

fypabgUkhs;.  "hdK:h;j;jp.  gu";nrhjp 

kw;Wk;  "hdgpufhrk;  MfpnahUk;  vjph; 

jug;igr;  nrh;e;j  mogl;l  Iadhh;.  uF 

Mfpnahh;  g[Jit muR kUj;Jtkizapy; 

rpfpr;irf;fhf mDkjpf;fg;gl;oUe;jhh;fs;/”
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26.  As  stated  earlier,  almost  all  the  prosecution  witnesses,  who 

have been projected as eye witnesses, are not only closely related to each 

other, but were also inimically disposed against the accused group. When 

P.W.1 to P.W.4, P.W.28 and P.W.29 have categorically deposed before the 

Trial Court about their knowledge of the case in S.C.No.68 of 2010, the 

prosecution  ought  to  have  satisfactorily  explained  the  circumstances 

under  which  the  counter  case  in  S.C.No.68  of  2010  was  registered 

against P.W.1 to P.W.5, D1 and D2. The defence have also marked the 

final report in Crime No.151 of 2009 as Ex.D.6 through P.W.29, which 

corroborates the statements made by the aforesaid witnesses.

Injuries sustained by A1, A3 and A4:-

27. Apart from the suppression of the counter case in S.C.No.68 of 

2010, the fact that A1, A3 and A4 had also sustained injuries in the group 

clash that occurred on 13.10.2009 between 4.30 and 4.45 P.M., have also 

been suppressed by the prosecution in their investigation.

28.  The  Hon'ble  Supreme  Court,  in  several  of  its  decisions, 

including the decision in  Lakshmi Singh's case (supra), had had held 

that, non-explanation of the injuries of the accused by the prosecution 
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would be fatal to their case, unless the injuries sustained by the accused 

were minor and superficial. 

29. Likewise, in Nand Lal and Others Vs. State of Chhattisgarh 

reported in (2023) 10 SCC 470, the prosecution had suppressed the FIR 

of a counter case and had also failed to explain the injuries sustained by 

the accused. While analysing the consequences of such a grave omission, 

it was held that such omission is fatal, in the following manner:-

“25.  We  will  first  consider  the  issue  with  

regard to non-explanation of  injuries  sustained by 

Accused 11 Naresh Kumar. In Lakshmi Singh v. State  

of Bihar [(1976) 4 SCC 394 : 1976 SCC (Cri) 671] ,  

which  case  also  arose  out  of  a  conviction  under  

Section 302 read with Section 149 IPC, this Court  

had  an  occasion  to  consider  the  issue  of  non-

explanation  of  injuries  sustained  by  the  accused.  

This Court, after referring to the earlier judgments  

on the issue, observed thus: (SCC pp. 401-402, para  

12)

“12. … It seems to us that in a murder case, the  
non-explanation of the injuries sustained by the  
accused at about the time of the occurrence or  
in the course of altercation is a very important  
circumstance  from which  the  court  can draw 
the following inferences:
(1)  that  the  prosecution  has  suppressed  the  

Page 27 of 46

https://www.mhc.tn.gov.in/judis



Crl.A.Nos.202 & 205 of 2019

genesis  and the origin of  the occurrence and 
has thus not presented the true version;
(2)  that  the  witnesses  who  have  denied  the  
presence of  the  injuries  on  the  person of  the  
accused are lying on a most material point and  
therefore their evidence is unreliable;
(3) that in case there is a defence version which 
explains  the  injuries  on  the  person  of  the 
accused it is rendered probable so as to throw 
doubt on the prosecution case.

The omission on the part of the prosecution to  
explain  the  injuries  on  the  person  of  the  
accused  assumes  much  greater  importance  
where  the  evidence  consists  of  interested  or  
inimical witnesses or where the defence gives a  
version which competes in probability with that  
of  the  prosecution  one.  In  the  instant  case,  
when it is held, as it must be, that the appellant  
Dasrath Singh received serious injuries which  
have  not  been  explained  by  the  prosecution,  
then it will be difficult for the court to rely on  
the  evidence  of  PWs  1  to  4  and  6,  more  
particularly,  when  some  of  these  witnesses  
have lied by stating that they did not see any  
injuries  on  the  person  of  the  accused.  Thus  
neither the Sessions Judge nor the High Court  
appears to have given due consideration to this  
important lacuna or infirmity appearing in the 
prosecution case. We must hasten to add that as  
held by this  Court  in  State  of  Gujarat  v.  Bai  
Fatima [(1975) 2 SCC 7 : 1975 SCC (Cri) 384]  
there may be cases where the non-explanation  
of the injuries by the prosecution may not affect  
the  prosecution  case.  This  principle  would  
obviously  apply  to  cases  where  the  injuries  
sustained  by  the  accused  are  minor  and  
superficial  or  where  the  evidence  is  so  clear  
and cogent,  so independent and disinterested,  
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so probable, consistent and creditworthy, that  
it  far outweighs the effect  of  the omission on  
the  part  of  the  prosecution  to  explain  the  
injuries. The present, however, is certainly not  
such a case, and the High Court was, therefore,  
in error in brushing aside this serious infirmity  
in  the  prosecution  case  on  unconvincing  
premises.”

26.  A  similar  view  with  regard  to  non-

explanation of injuries has been taken by this Court  

in State of Rajasthan v. Madho [1991 Supp (2) SCC  

396  :  1991  SCC  (Cri)  1048],  State  of  M.P.  v.  

Mishrilal  [(2003)  9  SCC  426  :  2003  SCC  (Cri)  

1829] and Nagarathinam v. State [(2006) 9 SCC 57 

: (2006) 3 SCC (Cri) 212]. 

27.  Undisputedly,  in  the  present  case,  the  

injuries  sustained  by  Accused  11  Naresh  Kumar 

cannot be considered to be minor or superficial. The 

witnesses are also interested witnesses, inasmuch as  

they are close relatives of the deceased. That there  

was previous  enmity  between  the  two families,  on  

account  of  election  of  sarpanch,  has  come  on 

record. As observed by this Court in Ramashish Rai  

v. Jagdish Singh [(2005) 10 SCC 498 : 2005 SCC  

(Cri)  1611],  previous  enmity  is  a  double-edged 

sword. On one hand, it can provide motive and on  

the other hand, the possibility  of  false implication  
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cannot be ruled out.

28.  We  have  already  seen  hereinabove  the  

injuries  sustained  by  Accused  11  Naresh  Kumar.  

Much prior to lodging of the FIR at 3.15 a.m. on 4-

11-2006 by Khomlal, the police had taken Accused  

11  Naresh  Kumar  for  medical  examination.  The 

memo  forwarding  Accused  11  Naresh  Kumar  for  

medical  examination  to  medical  officer  mentions  

that  Accused  11  had  informed  the  police  that  at  

around  8.30  p.m.,  he  was  assaulted  by  Atmaram 

(PW  1).  Undisputedly,  the  prosecution  has  

suppressed  information  with  regard  to  the  said  

incident.  The  prosecution  has  also  suppressed  the 

FIR lodged by Atmaram (PW 1). It is thus clear that  

the prosecution has attempted to suppress the real  

genesis  of  the  incident.  Taking  into  consideration  

this  aspect  of  the  matter,  coupled  with  the  non-

explanation of the injuries sustained by Accused 11  

Naresh Kumar, we are of the considered view that  

Accused 11 Naresh Kumar is entitled to benefit  of  

doubt.”

30. In the instant case, Ex.D3, which is the wound certificate of 

A1, records that the injuries were sustained by A1 on his vital organs and 
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that they were grievous injuries. The record shows that A1 had been an 

inpatient for ten days at the Primary Health Centre, Bahour and thereafter 

was shifted to further treatment at the Apollo Hospital, Chennai. Ex.D.3 

records multiple injuries in right temporoparietal region with depressed 

and underlying brain contusion, turning the injuries to be “grievous” in 

nature. Similarly, the accident registers of A3 and A4 dated 13.10.2009 

have also been marked by the defence as Ex.D.4 and Ex.D.5 respectively. 

While Ex.D.4 records the cut injuries on the right forearm of A3, Ex.D.5 

records multiple injuries with deep cut injury on the back, apart from a 

laceration in the right thigh of A4. Both Ex.D.4 and Ex.D.5 show these 

injuries to be simple in nature.

31. Interestingly, A1, A3 and A4 have been admitted to the Primary 

Health Centre at Bahour by a Police Constable, namely PC 1472. When 

P.W.28 was shown the general  diary of  Bahour Police Station for  the 

period between 05.10.2009 and 14.10.2009, during cross examination, he 

had admitted about the recordings therein that PC 1472 had assigned the 

case particulars of Crime No.151 of 2009 to the Selection Grade Head 

Constable, namely, HC 1335 on 14.10.2009 at 4.30 P.M. P.W.28 had also 

admitted in the cross examination that he was the one who had conducted 
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the investigation, which has already been extracted above. Thus, when 

the Police were very much aware of the injuries sustained by A1, A3 and 

A4 and also about the fact that the eye witnesses in the prosecution group 

were closely related to  each other  and had serious grudge against  the 

accused group, they ought to have satisfactorily explained the cause of 

the  injuries  on  the  accused  also,  failure  of  which  will  have  fatal 

consequences, as held in the aforesaid decisions.

Evidentiary value of defence witnesses:-

32. An incidental  issue that  may arise for consideration is  as to 

what weightage could be given to the credibility of the defence witnesses 

vis-a-vis the prosecution evidences.

33. In the case of  State of Haryana Vs. Ram Singh  reported in 

(2002)  2  SCC  426, the  Hon'ble  Supreme  Court  had  noted  that  the 

evidence tendered by defence witnesses cannot always be termed to be a 

tainted one and that the defence witnesses are entitled to equal treatment 

and equal respect as that of the prosecution. It was further held that the 

issue of credibility and the trustworthiness ought also to be attributed to 

the defence witnesses on par with that of the prosecution.
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34. In the case of  Munshi Prasad and Others Vs. State of Bihar 

reported in (2002) 1 SCC 351, the Supreme Court had also taken a view 

that  the evidence tendered by the defence witnesses cannot always be 

termed to be a tainted one by reason of the factum of the witnesses being 

examined by the defence. A similar view was taken in the case of Dudh 

Nath Panedy Vs. State of Uttar Pradesh reported in (1981) 2 SCC 166.

35. The evidences, which the prosecution had wilfully suppressed 

and failed to produce the necessary documents before this Court, have 

been marked by the defence through the Investigation Officer-P.W.29, as 

Ex.D.1  to  Ex.D.5.  In  the  light  of  the  ratio  decidendi of  the  Hon'ble 

Supreme Court in the aforesaid decisions, we are of the view that the 

Trial Court ought to have looked into these vital piece of evidences, viz., 

Ex.D.1 to Ex.D5, the presence of which were spoken to by P.W.28 and 

P.W.29 themselves, rather than totally ignoring them.

Theory of the defence:-

36. On completion of  the investigation,  the Trial  Court  had put 

each of the material circumstances of the evidences against the accused 

to  couple them  to  render  explanation  to  such  incriminating 
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circumstances, under Section 313 Cr.P.C. When A1 was confronted with 

the incriminating circumstance of having given his confession statement 

to  the  Investigation  Officer,  based  on  which  M.O.1  to  M.O.9  were 

recovered,  he  specifically  denied  the  same,  claiming  that  he  had  not 

given any confession statement and that the Police had neither taken him 

to  any  place  based  on  the  confession,  nor  was  any  material  objects 

recovered  through  him.  Similarly,  when  he  was  questioned  about  the 

incriminating circumstance that he was arrested, after he had absconded 

and was hiding at Pattampakkam Village, he denied about the arrest and 

further stated that the Police had asked him to be a witness in the case 

relating to the injuries sustained by A1, A3 and A4. Finally, when he was 

asked to give his  remarks with regard to his  case, he had specifically 

stated  that  he  was  a  victim in  this  case  who  was  in  an  unconscious 

condition due to the assault. After the first aid at Bahour, he had taken 

treatment  at  Chennai  and  only  after  12  days,  he  had  regained 

consciousness.  He  specifically  stated  that  it  was  a  false  case  foisted 

against him and that the prosecution witnesses had attacked them when 

they were going to Bahour Police Station and the first complaint with 

regard to this incident was given only by A4.
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37. Likewise, when A2 was questioned under Section 313 Cr.P.C. 

with regard to the confession and recovery, he gave a similar reply as that 

of A1, denying the confession and recovery.

38. Similarly, when A3 was questioned under Section 313 Cr.P.C., 

about the confession and recovery, he also denied of having given any 

confession or recovery based on his confession. Furthermore, when he 

was specifically questioned as to any other remarks he wishes to be made 

in this case, he stated that the Police have foisted a false case and that he 

and the other accused were attacked by the prosecution witnesses with 

knives and casuarina logs, for which he had given complaint at Bahour 

Police Station.

39.  A4,  while questioned under Section 313 Cr.P.C.,  also stated 

that it was a false case and that the prosecution witnesses had assaulted 

them with knives and casuarina logs causing grievous injuries, for which 

he had given a complaint to Bahour Police Station.

40.  The  object  of  Section  313  Cr.P.C.  is  to  establish  a  direct 

dialogue between the Court and the accused, so as to afford the accused a 
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fair  chance  to  defend  himself,  as  laid  down by the  Hon'ble  Supreme 

Court in the case of Raj Kumar alias Suman Vs. State (NCT of Delhi)  

reported in  (2023) 17 SCC 95. In this background, when some of the 

accused  have  categorically  claimed  that  they  were  victims  and  were 

assaulted  by  some of  the  prosecution  witnesses  and they had already 

given a complaint in this regard, touching upon the same occurrence, the 

Trial Court ought to have noted the fact of suppression of the counter 

case by the prosecution and their failure to explain the grievous injuries 

sustained by A1,  as  well  as  the other  injuries  by A2,  A3 and A4,  by 

considering  the  evidences  let  in  by  the  defence,  namely  Ex.D.1  to 

Ex.D.5. The failure in not having exercised these aspects, a situation has 

arisen where there is no clarity as to who were the victims; who were the 

aggressors; and who exercised the right of self defence in this case.

41.  Thus,  the  very  genesis  of  the  occurrence  is  surrounded  by 

suspicion, which would cast a serious doubt on the prosecution's case, 

sufficient enough to hold it against them, as held in  Lakshmi Singh's  

case (supra), in the following manner:-

“12......  According to the doctor Injury 1 was  

grievous  in  nature  as  it  resulted  in  compound  
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fracture of the fibula bone. The other two injuries  

were also serious injuries which had been inflicted 

by  a  sharp-cutting  weapon.  Having  regard  to  the  

circumstances of the case there can be no doubt that  

Dasrath Singh must have received these injuries in  

the course of  the assault,  because it  has not  been 

suggested  or  contended that  the  injuries  could  be  

self-inflicted  nor  is  it  believable.  In  these  

circumstances, therefore, it was the bounden duty of  

the prosecution to give a reasonable explanation for  

the injuries sustained by the accused Dasrath Singh 

in  the  course  of  the  occurrence.  Not  only  the  

prosecution has given no explanation, but some of  

the witnesses have made a clear statement that they  

did  not  see  any  injuries  on  the  person  of  the  

accused. Indeed if the eyewitnesses could have given 

such  graphic  details  regarding  the  assault  on  the 

two  deceased  and  Dasain  Singh  and  yet  they  

deliberately suppressed the injuries on the person of  

the accused, this is a most important circumstance  

to  discredit  the  entire  prosecution  case.  It  is  well  

settled that fouler the crime, higher the proof, and 

hence in a murder case where one of the accused is  

proved to have sustained injuries  in the course of  

the  same  occurrence,  the  non-explanation  of  such  

injuries by the prosecution is a manifest defect in the  
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prosecution  case  and  shows  that  the  origin  and 

genesis  of  the  occurrence  had  been  deliberately  

suppressed which leads to the irresistible conclusion  

that  the prosecution has not  come out  with a true  

version of the occurrence. This matter was argued  

before  the  High  Court  and  we are  constrained to  

observe  that  the  learned  Judges  without  

appreciating the ratio of this Court in Mohar Rai v.  

State of Bihar [AIR 1968 SC 1281 : (1968) 3 SCR 

525 : 1968 Cri LJ 1479] tried to brush it aside on  

most untenable grounds. The question whether the 

Investigating  Officer  was  informed  about  the  

injuries is wholly irrelevant to the issue, particularly  

when  the  very  doctor  who  examined  one  of  the  

deceased  and  the  prosecution  witnesses  is  the 

person who examined the appellant Dasrath Singh  

also.  In  the  case  referred  to  above,  this  Court  

clearly observed as follows:

“The  trial  court  as  well  as  the  High  Court  

wholly ignored the significance of the injuries found 

on the appellants. Mohar Rai had sustained as many  

as 13 injuries and Bharath Rai 14. We get it from the 

evidence of PW 15 that he noticed injuries on the  

person of Mohar Rai when he was produced before  

him immediately after the occurrence. Therefore the  

version of the appellants that they sustained injuries  
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at the time of the occurrence is highly probabilised.  

Under  these  circumstances  the  prosecution  had  a  

duty to explain those injuries ... In our judgment the  

failure of the prosecution to offer any explanation in  

that regard shows that evidence of the prosecution  

witnesses relating to the incident  is  not  true or at  

any  rate  not  wholly  true.  Further  those  injuries  

probabilise the plea taken by the appellants.”

This  Court  clearly  pointed  out  that  where  the  

prosecution  fails  to  explain  the  injuries  on  the 

accused, two results follow: (1) that the evidence of  

the prosecution witnesses is untrue; and (2) that the  

injuries probabilise the plea taken by the appellants.  

The High Court in the present case has not correctly  

applied the principles laid down by this Court in the  

decision  referred  to  above.  In  some  of  the  recent  

cases, the same principle was laid down. In Puran  

Singh v. State of Punjab [(1975) 4 SCC 518 : 1975 

SCC (Cri) 608] which was also a murder case, this  

Court, while following an earlier case, observed as  

follows: [SCC p. 531 : SCC (Cri) p. 621, para 20]

“In State of Gujarat v. Bai Fatima [(1975) 2 SCC 7 :  

1975  SCC  (Cri)  384]  one  of  us  (Untwalia,  J.)  

speaking for the Court, observed as follows:

“In a situation like this when the prosecution  
fails to explain the injuries on the person of an  
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accused, depending on the facts of each case,  
any of the three results may follow:
(1) That the accused had inflicted the injuries  
on  the  members  of  the  prosecution  party  in  
exercise of the right of self-defence.
(2)  It  makes  the  prosecution  version  of  the  
occurrence doubtful and the charge against the  
accused  cannot  be  held  to  have  been  proved  
beyond reasonable doubt.
(3)  It  does not  affect  the prosecution  case at  
all.
The facts of the present case clearly fall within  
the  four-corners  of  either  of  the  first  two 
principles  laid down by this judgment.  In the  
instant  case,  either  the  accused  were  fully  
justified in causing the death of the deceased  
and  were  protected  by  the  right  of  private  
defence  or  that  if  the  prosecution  does  not  
explain  the  injuries  on  the  person  of  the  
deceased  the  entire  prosecution  case  is  
doubtful  and the genesis  of  the occurrence is  
shrouded in deep mystery, which is sufficient to  
demolish the entire prosecution case.”

It  seems  to  us  that  in  a  murder  case,  the  non-

explanation of the injuries sustained by the accused 

at about the time of the occurrence or in the course  

of altercation is a very important circumstance from 

which the court can draw the following inferences:

“(1) that the prosecution has suppressed the genesis  

and the origin of the occurrence and has thus not  

presented the true version;
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(2) that the witnesses who have denied the presence  

of the injuries on the person of the accused are lying  

on  a  most  material  point  and  therefore  their  

evidence is unreliable;

(3)  that  in  case  there  is  a  defence  version  which 

explains the injuries on the person of the accused it  

is  rendered probable  so as  to  throw doubt  on  the 

prosecution case.

The  omission  on  the  part  of  the  prosecution  to  

explain  the  injuries  on  the  person  of  the  accused 

assumes  much  greater  importance  where  the  

evidence consists of interested or inimical witnesses  

or where the defence gives a version which competes  

in probability  with  that  of  the prosecution one. In  

the instant case, when it is held, as it must be, that  

the  appellant  Dasrath  Singh  received  serious  

injuries  which  have  not  been  explained  by  the  

prosecution, then it will be difficult for the court to  

rely  on  the  evidence  of  PWs 1  to  4  and  6,  more  

particularly, when some of these witnesses have lied  

by stating that they did not see any injuries on the 

person  of  the  accused.  Thus  neither  the  Sessions  

Judge nor the High Court appears to have given due  

consideration to this important lacuna or infirmity  

appearing in the prosecution case. We must hasten  
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to add that as held by this Court in State of Gujarat  

v.  Bai  Fatima [(1975) 2 SCC 7 : 1975 SCC (Cri)  

384] there may be cases where the non-explanation  

of the injuries by the prosecution may not affect the 

prosecution  case.  This  principle  would  obviously  

apply to cases where the injuries sustained by the  

accused  are  minor  and  superficial  or  where  the 

evidence is so clear and cogent, so independent and  

disinterested,  so  probable,  consistent  and 

creditworthy, that it  far outweighs the effect of the  

omission on the part of the prosecution to explain  

the injuries.  The present,  however,  is  certainly not  

such a case, and the High Court was, therefore, in  

error in brushing aside this serious infirmity in the  

prosecution case on unconvincing premises.”

42. In the light of the above decision of the Hon'ble Supreme Court 

and by taking into the substantive pieces of evidence available before us 

to establish the registration of the earlier complaint in Crime No.151 of 

2009, as well  as the grievous injuries sustained by A1, apart from the 

other injuries sustained by A3 and A4, we have no difficulty in holding 

that the prosecution has miserably failed to prove the case against all the 

accused and fix the culpability on the accused. 
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43. By placing reliance on the decision of the Hon'ble Supreme 

Court in the case of  Nathi Lal and Others Vs. State of Uttar Pradesh  

and  Another  reported  in  1990  (Supp)  SCC  145, the  learned  Public 

Prosecutor made a faint attempt to state that the evidences recorded in 

Crime No.151 of 2009 cannot be looked into, for the purpose of the case 

in Crime No.152 of 2009. We do not agree with his submissions. Such a 

procedure  is  prescribed  for  the  Trial  Court  before  which  two  counter 

cases are adjudged. In such cases, the Trial Court is required to try both 

the cases one after the other. After recording the evidences in one case 

and hearing the arguments, it shall reserve the case for judgement and 

then proceed to hear the cross case. Thereafter, the Trial Court shall pass 

two separate judgments and while doing so, it cannot place reliance on 

the evidences recorded in the other counter case, but shall adjudge the 

evidences of each cases independently.

44. In the light of these discussions and findings, we are of the 

affirmed view that the Trial Court has not only failed to appreciate the 

vital  fact  of  suppression  of  the  counter  case  by  the  prosecution,  the 

injuries sustained by the accused, but has also not properly appreciated 

the defence evidences. In view of the same, the recording of guilt against 
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the accused and the consequential  conviction made by the Trial Court 

cannot be sustained.

45.  For  all  the  foregoing  reasons,  the  impugned  judgment 

27.03.2019 made in S.C.No.21 of 2011 on the file of the II Additional 

Sessions Judge at Puducherry, is set aside.  Consequently, all appellants/ 

accused are acquitted of all the charges and are  directed to be released 

forthwith, unless their confinement is  required in connection with any 

other  case.  The  fine  amount,  if  any,  paid  by  the  appellants  shall  be 

refunded  and  the  bail  bonds,  if  any,  executed  shall  stand  discharged. 

Accordingly, both the Criminal Appeals stand allowed.

[M.S.R.,J] [V.L.N.,J]
     20.08.2025

Index:Yes
Neutral Citation:Yes
Speaking order
hvk

Note: Issue order copy on 20.08.2025
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To

1.The II Additional Sessions Judge,
Puducherry.

2.The Superintendent of Prisons,
Central Prison, Puducherry.

3.The Inspector of Police,
Bahour Police Station,
Puducherry.

4.The Public Prosecutor,
High Court of Madras.
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M.S.RAMESH, J.
and

V.LAKSHMINARAYANAN, J.

hvk

Pre-delivery common judgment made in
Crl.A.Nos.202 & 205 of 2019

20.08.2025
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