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C.M.A. Nos.1009 & 1011 of 2023

IN THE HIGH COURT OF JUDICATURE AT MADRAS
JUDGMENT RESERVED ON: 13/11/2024
JUDGMENT DELIVERED ON: 4 /06 /2025

CORAM:
THE HONOURABLE MRS. JUSTICE J.NISHA BANU

AND
THE HONOURABLE MR. JUSTICE R.SAKTHIVEL
CMA NOS.1009 AND 1011 OF 2023
CMA NO.1009 OF 2023
T.Sivakumar Appellant / Respondent
Vs.

D.Narmadha Respondent / Petitioner

PRAYER: Civil Miscellaneous Appeal filed under Section 19 of the
Family Courts Act, 1984, praying to set aside the Fair and Final Order
dated December 13, 2022 passed in O.P.No0.2395 of 2020 by the I
Additional Family Court, Chennai.

For Appellant : Ms.Girija Velmurugan

For Respondent Mr.T.Sri Krishna Bhagavat
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CMA NO.1011 OF 2023
T.Sivakumar ... Appellant / Petitioner

Vs.

D.Narmadha ... Respondent / Respondent

PRAYER: Civil Miscellaneous Appeal filed under Section 19 of the
Family Courts Act, 1984, praying to set aside the Fair and Final Order
dated December 13, 2022 passed in O.PNo0.3713 of 2021 by the I
Additional Family Court, Chennai.

For Appellant : Ms.Girija Velmurugan
For Respondent Mr.T.Sri Krishna Bhagavat
COMMON JUDGMENT

R.SAKTHIVEL, J.

The parties herein got married on June 14, 2017, according to
Hindu rites and customs. Some disputes arose between the couple.
Consequently, on August 18, 2020, the husband filed a petition under
Section 13 (1) (i-a) of the ‘Hindu Marriage Act, 1955’ ['H.M. Act’ for
short] before the Principal Sub Judge, Trichy against his wife praying to
dissolve the marriage between them, and on October 28, 2020, the wife

filed a petition in O.P.N0.2395 of 2020 under Section 9 of the H.M. Act
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before the 'l Additional Family Court, Chennai' ('the Family Court' for
short) praying for restitution of conjugal rights. The petition filed by the
husband was later transferred to the Family Court and renumbered as
0O.P.N0.3713 of 2021. Joint trial was conducted. On the side of the wife,
wife was examined as P.W.1 and Ex-P.1 to Ex-P.9 were marked. On the
side of the husband, the husband was examined as R.W.1 and Ex-R.1 to
Ex-R.4 were marked. The Family Court eventually ruled in favour of wife
by way of a Common Judgment and Decree dated December 13, 2022.
Challenging the same, the husband has preferred these Civil

Miscellaneous Appeals.

2. For the sake of convenience, henceforth, the parties will be
referred to as per their array before the Family Court in O.P.N0.3713 of
2021 i.e., the husband will be referred to as the petitioner and the wife as

the respondent.

PETITIONER’S (HUSBAND) CASE

3. Case of the petitioner is that the marriage between the
petitioner (husband) and the respondent (wife) took place on June 14,

2017, according to Hindu rites and customs. The respondent’s parents had
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rented a house at Nandanam even before the marriage and insisted the
petitioner to begin their matrimonial life there. Accordingly, the couple
moved into the rented house after marriage. Two months into the
marriage, the respondent without any intimation to the petitioner, brought
in her aunt and later her parents. This resulted in loss of privacy to the

petitioner.

3.1. The petitioner is running his own software company,
M/s. Xenovex Technologies Pvt. Ltd., with about 100 employees in
Vadapalani, Chennai. When he requested to move closer to his office, the
respondent refused insisting to live along with her parents at the

Nandanam House. This caused hardship to the petitioner.

3.2. Meanwhile, the first floor of the Nadhanam House
became vacant and the petitioner wanted to move into it along with the
respondent. But the respondent’s parents moved into the first floor citing
good ventilation. Thereafter, the petitioner attempted to live peacefully
with the respondent in the ground floor. However, the respondent was
arrogant and quarrelsome. Further, the respondent was avoiding physical

intimacy with the petitioner.
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3.3. The respondent is not ready and willing to give birth to a
child. Whenever the petitioner insisted on having a child, the respondent
gave one reason or another for not having children of their own, instead
suggesting adopting a child. The respondent is always concerned about
her physique and is not at all ready to give birth to a child, while the

petitioner and his family are very eager to welcome children.

3.4. Thereafter, the couple agreed between them to separate
through mutual divorce. But, later the respondent disagreed. The attitude
and acts of the respondent have caused mental cruelty to the petitioner.

Hence, he has filed for divorce on the ground of cruelty.

RESPONDENT'S (WIFE) CASE

4. Case of the respondent is that after their marriage, the
couple was living together in a rented house at Nandanam. The petitioner
and the respondent had a normal sexual relationship and it is false that the
respondent was unwilling to give birth to a child. The respondent is

equally interested in having a baby.
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4.1. At the time of marriage, the petitioner had informed that
he would have to travel to South Africa. Therefore, both decided to stay in
Nandanam and there were never any talks of moving out of Nandanam as
claimed by the petitioner. The respondent’s father was diagnosed with
renal failure in the month of July 2019 and had to be on dialysis. For lack
of sufficient facilities at her home town, she had her parents stay at the

Nandanam House. As a daughter, it is her duty to take care of her parents.

4.2. The respondent discharged her duties as a dutiful wife to
the petitioner and wanted to stay at her in-laws' place during the
lockdown period so that their understanding would improve. However,
things turned out otherwise and she was treated like a third person in that

house.

4.3. The petitioner and the respondent were living together
till April 2020. Thereafter, the petitioner withdrew from the society of the
respondent without any valid reason. The respondent never caused any
cruelty to the petitioner. Hence, the petition for restitution of conjugal

rights. Accordingly, the respondent sought to dismiss the divorce petition.
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FAMILY COURT

5. The Family Court, after analyzing the oral and
documentary evidence available on record, concluded that mere austerity
of manners and occasional wordy altercations does not amount to mental
cruelty. The petitioner failed to prove his case. Accordingly, dismissed the
petition filed by the petitioner (husband) in O.P. No. 3713 of 2021 for
divorce, and allowed the petition filed by the respondent (wife) in O.P.
No. 2395 of 2020 granting a decree of restitution of conjugal rights, by a

Common Judgment and Decree dated December 13, 2022.

6. Feeling aggrieved, the husband has preferred these Civil

Miscellaneous Appeals.

7. Upon perusing the entire evidence available on record and
the memorandum of grounds of appeal, the following points arise for
consideration in these Civil Miscellaneous Appeals:

(i) Whether, in the facts and circumstances of this case, the wife s
parents staying with the couple for a considerably long time,

invades the privacy of the couple and amounts to cruelty ?
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(ii) Whether the averment that the wife is unwilling to bear a child

is proved ?

(iii) Whether the petitioner has made out a case under Section 13

(1) (i-a) of HM. Act ?

(iv) Whether the Family Court’s Judgment and Decree is to be

interfered with?

ARGUMENTS
8. The learned Counsel for the petitioner / husband submitted

that the Family Court's Order is against law and evidence. The Family
Court wrongly dismissed the petitioner’s divorce petition in 0.P.No.3713 of
2021 and allowed the respondent’s petition for restitution of conjugal
rights in O.P.No.2395 of 2020, which amounts to great injustice to the
petitioner. The respondent had decided even before marriage that she
would not give birth to a child and insisted on adoption. Despite the
petitioner’s strong desire for a biological child, she refused, which
amounts to mental cruelty, as held by the Hon'ble Supreme Court in Samar
Ghosh vs. Jaya Ghosh reported in (2007) 4 SCC 511. Even though the

petitioner helped her to clear her family debts, she continued her hostile
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and indifferent behaviour. Further, she refused to set up a separate
matrimonial home and insisted that the petitioner live with her family,
infringing his right to privacy. Accordingly, she prayed to allow the
appeals, set aside the Judgment and Decree of the Family Court and
dissolve the marriage between the couple by way of divorce on the

grounds of cruelty.

9. On the other hand, the learned Counsel for the respondent /
wife argued that the Family Court’s decision is correct and does not
require any interference. The petitioner failed to prove any serious
allegations of cruelty, and petty quarrels and disagreements cannot be
grounds for divorce. There is no evidence of any police complaints or
serious disputes between the parties. She also filed a petition for
restitution of conjugal rights, showing her willingness to continue the
marriage. Caring for parents is a duty of both sons and daughters and the
respondent merely fulfilled her responsibility. She was merely taking care
of her ailing father. The parents of the respondent stayed along with the
couple for lack of better medical facilities in their home town. And when
the first floor of the rented house became vacant, they moved into it

giving more space and privacy for the couple. It is absolutely false that
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the respondent is not interested in bearing a child. The respondent is
equally interested in welcoming a child into the family. The couple was
leading a normal marital life with the usual wear and tear until April 2020.
Thereafter, without any reasonable cause, the petitioner withdrew himself
from the society of the respondent. The respondent’s father passed away
in October 2020, and it is the moral obligation on the part of the petitioner
to extend support and care during such hard times. Hence, the Family
Court was right in allowing the wife’s petition for restitution of conjugal
rights and dismissing the divorce petition. Accordingly, he prayed to
dismiss the Civil Miscellaneous Appeals and uphold the verdict of the

Family Court.

DISCUSSION

10. This Court has heard the arguments of the learned
Counsels on either side in full and perused the entire materials available

on record.

11. Cumulative reading of the evidence of P.W.1 / respondent
and R.W.1 / petitioner would reveal the following. The marriage between

the couple was solemnized on June 14, 2017. The petitioner was running
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an Software Company at Chennai and the respondent was also working in
Chennai. Before the marriage, the respondent along with her family was
staying in the said rental house at Nandanam. After marriage, the couple
set up their matrimonial house there itself as the petitioner had plans to
travel to South Africa on a few months trip, and the respondent’s parents
moved to their home town. When the petitioner went to South Africa, the
respondent’s aunt stayed with her in the Nandanam rented house for
companionship. Only in December 2019, the respondent’s parents moved
into the Nadhanam rented house for her father’s medical requirements and
treatment. Thereafter, when the first floor portion of the said house
became vacant, the respondent’s parents moved into it, while the couple
continued to stay in the ground floor. In January 2020, the respondent got
employed in an MNC. Until then there were no disputes between the
couple other than the usual wear and tear of marriage. There is no serious

dispute with the above facts.

12. Admittedly, the respondent’s father was sick. Being a
daughter, it is an obligation on the part of the respondent to take care of
him. The respondent states that there were no proper medical facilities at

her home town and that is why she moved her parents into the Nandanam
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rented house. This might have affected the privacy of the couple, but
cannot be termed to be cruelty. The respondent was merely fulfilling her
duty as a daughter. She was looking after her ailing father suffering from
renal failure. It is to be noted that when the first floor of the Nandanam
rented house became vacant, her parents moved in there. As a daughter,
she has a duty to care of her parents and merely maintaining her parents
cannot be considered cruelty. The husband's claim that his privacy was
affected due to the presence of his in-laws is not sufficient to constitute
cruelty under the law. Further, the respondent has stated in her evidence
that she never refused to relocate near the petitioner’s office. She has
stated that they looked for rental houses but they could not arrive at a
consensus - what the respondent liked was not liked by the petitioner and
vice versa. Even while assuming otherwise, the respondent could have
wanted to stay closer to her ailing father which is also a valid concern.
This cannot be termed as cruelty. Disputes do not mean cruelty. At its
core, it is a difference of opinion between the spouses and it can only be
resolved by themselves through mutual understanding. Accordingly, Point

No.(1) is answered in favour of respondent and against the petitioner.
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13. The petitioner’s main contention is that the unwillingness
of the respondent to bear a child has caused cruelty to him. PW.1 /
respondent in Paragraph No.15 of her chief affidavit has clearly stated
that she is equally interested in having a baby. Conjoint reading of the
cross-examination of R.W.1 / petitioner would show that the sexual
relationship between the couple was normal and the respondent was also

willing to bear a child. Relevant extract is hereunder:

“%wsﬁmg;g]g']@ ey, mre  erenr  wemerrell 1581 eTeveur  eusmsuTlayio
SougumLrs  ng ster  SnwaTssnG  oUUSOSTETCLT  sTermma
gfgrer. EImSST @mamn Shuarssng werl GonEsg 5 el CrrLw
CueéBeormn.  gUGUTE GYEMS LEDL GOLUSHMS unBl Smer GuEGsTTL.
o Hopumrn  oe 6 wrsssnE Ung GyEms CuPmsGsTaTaTeTL
goorm  GuesOamemrGLTLD. oIk TR SILTE  @HESSTO 6T
SmuassnNG 8 8i60sTsmrGL . oS S\HwemTn  eTergl  SeofLuL L
aflmuugsr Cufl BLESST, Targ QUNCnTTET @UUSCRTHL  JmeTs s
GOwu 2 gkt RUUSCRTHL  BLESS. SpuaTsEnG  (eTy  eTer
weverell oeurg QUNCETTEEHLaT Osaramaruie aESs MESTTHET 6TaTUg)
TaTeE Osflyor  eermre)  6Ter  WemeTell  STET  HETE  ISDS 2 L6

UFLILGTS  6TTEf 1D Sn plOTT..... BT 6T LG emeNILL 60 65  6UMTT&ENeD
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TEHSmET  Woom  STLLSSI 2 mefk  FEUGCET  eTmTe  SeILIGUTE
BIRIGT  STOUSE 2. mel  FEUGEGsTL. TEOTHGS 6T OGNS S L0
GuBEme QupmsLsTaagk EE ol GmDUTHL Eome armTea &ifge.
mreT  sremamienlw  Lgefk  Qoumdksl  TaTm  waTHO  LHSGeFLL  HTeT
HemesE CurGerer erery mrer OemeeluarCorer sTermmed Hrer  Gmuig
LHSSILL  gyCorsmarse srar  QearGe. GSOUUSEN  HLESL
SiredknarsE SrosramGoemry oCursmarssrs OearGmer.  Erer e
YseSk  Gupuy wHSHATLL QsaCnear darmre  sfsTe. [GT6OT  6T6uTr
weereflow  apUNSE 905 LESSUMLL s SIOsaTCneaTT  6TETMTH
@,  LEHSHUT e SEAUTES aIrsQeTRMUmHESTT.  oEuT  Seflurs
Gumi  uTTSSTH. emenfl i STLLULEGL  Speusmro  GQegupslefl  srerm
LGS  TETHG  apmdly o Cursmar @Ol germre  Gumug
SLAUTTEHDS  LGSIUT  sTarafll  QarHasaikume. Coum GOLU  EHe
oCuTEEmEE Fumfls QElgmm.  sarefl STULULGLL o) 66T Sak) 6766
sudipsdng aarm garsE Oofurg. Gupuy GOLL B Y Garesifler
QUWIT 6TeoTeoT ETETMTR oG TaTHE G Mg,  srer wevsell e gyeurfl Lo
QsmeaGusuin  Cudl sy eRSiusnE appointment eamme) oy
enslBCamo. qiCuTs o SESGEHTL TaTOTR LHSSOT Cewkssfkow
UTTSSSMES Mm ammn  sflsg  UTTSCHML. TOTEEG SMUTE LTS

Qs luaiksmev. Qoupsll  sarm  wESSIEfLn 2004 Yse Sk e
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irsdhmer  Tars@ @MBESSTS QeTRaSlusTCaTaT ETETMTER  @esme.  6TEOT6Or
Qe eor Georor 6T 60T TG Qamfle Teurs Li6v Ly & &menT &6me
EhSGECOITRILETET Sl  TaTML, SEOTTE LT  JUWSSD FOULH ST
urSssUL L STE  Qamaasuiyneetne.. ... STETERIEMLI  E\miRIsTTLy  eul_Lipesflifle
QEESS.  ASTTH IYNAVSSENEG WS 10 umTss GGy  6Te )
Qemeall mrer geufl o sl CUTLCLaT. 9BNE T EESOTSmS ol 6
o aurliGuTeEksme sTeTm sTeTeofl Ly Seoteml UL LT,  BwoT(BD  6TSS6menT
BTL&ST SfS8 BESETD 6 lbng kil anCsar aarpre  HssETCT
b Gl GL . FQeTET T 6TeoT  mewTUTST  eTeor  Lemewrefuf o Gue)
geraflpn  gurgrern  Guél  geaTmer  EESEL 6l  QeTaHang
ol Lrmaer. SOLAUTS BESETD el gs(HHg  Loamelkow ol (G TBS
o)LL Seor ) Y5 &1 Q& sorCmeor 6T 60T M6 5T 60T (e ST EGau
Gofaflsgel B el G 2019 o GeaGner. GuE®s Gum SFLLESLTS
TRSERSSM olumsn  GLESS. 2019 &6 Ung mrer  MBew@n  erer
wenerefly 67 Cemmg  aumpBCSETT  sTETMTE) Commgl  aumpmGge. 5T 60T
20190 ererr wememalbow AEE QsarCmer aTm QSTRAIG SOIY  ETETHTE
gfluen.  mrer sUCUTE SoLdurs NECHar eearmme UTe 2020 6T
g QemCner. e weeaTell STHESN QEWIGOTST LM HTET UlpSS)
urrGger. ok LS 7 LT 2020 DT MRGEHSEGH STLUSSI 2 ey

@@ﬁ,ggj sraﬁgj Q&meveSiLiaTemITIT ﬂsn%g)rrsf) @@a’:&,sumﬁ. erLre0 2020 &3@
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YT SEOLAUTS TRSELSSH STUUSSI 2 meal EHESE 6TaTmre LT

2020 &@© @K LTSHIGELSE (PETL CleDT @@ﬁ,%eﬁa&mnﬁ”

13.1. Perusal of the evidence would show that the couple was
living together under one roof till April 2020, and leading a normal
marital life. There is no concrete proof that the wife refused cohabitation
for having a child. The petitioner has not let in any positive evidence to
show that the respondent is unwilling to bear a child. In view of the
above, the said contention of the petitioner deserves to be rejected. Point

No.(i1) is answered accordingly.

14. From the evidence available on record, it can only be
concluded that there was nothing more than natural wear and tear in the
marital life of the petitioner and the respondent. There appears to be no
cruelty caused to the petitioner. The petitioner has not made out a case for
cruelty under Section 13 (1) (i-a) of H.M. Act. The petitioner abandoned
his wife / the respondent without any sufficient cause. He failed to look
after her when she would have needed him the most — the demise of the
respondent’s father. The burden of proving the reasonable excuse / cause

lies on the person who withdrew themself from the society of the other
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spouse. The petitioner has not discharged the said burden. In these
circumstances, this Court is of the view that the wife is entitled to
restitution of her conjugal rights. The Family Court correctly concluded
that the allegations of cruelty were not established. Since the husband left
the matrimonial home without sufficient cause, the Family Court rightly
ordered restitution of conjugal rights in favour of the wife. Point Nos.(ii1)
and (1v) are answered accordingly, in favour of the respondent and against
the petitioner. Therefore, this Court finds no merit in these appeals filed

by the petitioner / husband.

RESULT
15. Accordingly, both CMAs are dismissed. In view of the

facts and circumstances of this case, the parties shall bear their own costs.

[J.N.B., J.] [R.S.V,, J.]

4/ 06 /2025
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To

The I Additional Principal Judge
I Additional Family Court
Chennai.
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J. NISHA BANU. J.
AND
R.SAKTHIVEL, J.

TK

PRE-DELIVERY COMMON JUDGMENT MADE IN
CMA NOS.1009 AND 1011 OF 2023
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