
S.A.No.965 of 2013

IN THE HIGH COURT OF JUDICATURE AT MADRAS

Dated:  11.07.2025

CORAM :

THE HON'BLE MR. JUSTICE SATHI KUMAR SUKUMARA KURUP

Second Appeal No.965 of 2013 and 
M.P.No.1 of 2013

1. Ramasamy
2. Ramayee (Died)
3. Poongodi
4. Minor.Kavin
5. Priya  ... Appellants

Versus

1. K.Rangasamy
2. K.Chidambaram ... Respondents
PRAYER:  Second Appeal filed under Section 100 of Civil Procedure Code 

against the judgment and decree dated 19.07.2011 made in A.S.No.92 of 2010 

on  the  file  of  the  learned  I  Additional  Sub  Judge,  Erode,  reversing  the 

judgment and decree dated 30.06.2010 made in O.S.No.40 of 2008 on the file 

of the learned I Additional District Munsif, Erode.

For Appellants : M/s.N.Manokaran
For Respondents : Mr.V.S.Kesavan

JUDGMENT

This  Second Appeal  has  been filed  against  the  judgment  and decree 

dated  19.07.2011  made  in  A.S.No.92  of  2010  on  the  file  of  the  learned  I 

Additional  Sub  Court,  Erode  reversal  of  the  judgment  and  decree  dated 

30.06.2010 made in O.S.No.40 of 2008 on the file of the learned I Additional 
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District Munsif Court, Erode.

2. The  learned  Counsel  for  the  Appellants  Mr.N.Manokaran 

submitted  that  the  Appellants  herein  were  the  Defendants  in  the  Suit  in 

O.S.No.40 of  2008 on the file  of  the  learned I  Additional  District  Munsif, 

Erode.  The Suit property originally belonged to the paternal grandfather of the 

Plaintiffs viz., Nallamuthu Gounder.  Nallamuthu Gounder had two sons viz., 

Kulanthaisamy and Muthusamy. The said Kulanthaisamy had two sons viz., 

Rangasamy and Chidambaram/Plaintiffs.   The Plaintiffs' paternal grandfather 

died intestate.   The suit properties are the ancestral properties of the Plaintiffs. 

The Plaintiffs' paternal uncle viz., Muthusamy Gounder had two daughters viz., 

Subbulakshmi and Kasthuri.  They had sold the property to Ramasamy and 

Periyasamy.  The sale deeds were marked during trial as Ex.B-2 and Ex.B-3, 

dated 08.08.1991.

3. It is the contention of the Defendants before the trial Court that the 

Plaintiffs  herein  filed  the  Suit  in  O.S.No.492  of  1991  seeking  preemption 

before the learned Sub Judge, Erode.  The Suit  was dismissed and restored 

thrice and lastly dismissed on 08.10.1998. The Petition in I.A.No.946 of 1999 

was filed by the Plaintiffs for restoration which was also dismissed.  Against 

which, the Plaintiffs had preferred the Appeal in CMA.No.56 of 2000 which 
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was also dismissed.  While so, the Plaintiffs had preferred the Suit for partition 

without seeking leave of the Court as the Suit for preemption had not been 

restored.   The Defendants in their written statement had clearly stated that the 

Suit filed by the Plaintiffs is not maintainable as it is hit by the principles of 

partial partition and also there was already oral partition in the family in which 

the  Plaintiffs  had  already  relinquished  their  share.   Therefore,  the  Suit  for 

partition is not maintainable. 

4. The learned Counsel for the Appellants  invited the attention of 

this Court to the discussion of the evidence by the learned I Additional District 

Munsif  in  his  Judgment  in  Paragraph  Nos.8  to  11  and  had  on  accepting 

grounds raised by the Defendants in the written statement which was proved in 

the evidence, the learned I Additional District Munsif had dismissed the Suit 

on  30.06.2010.   Paragraph  Nos.8  to  11  in  the  judgment  of  the  learned  I 

Additional District Munsif are extracted as under:

8/ thjpfSf;F Mjuthf tprhhpf;fg;gl;l rhl;rp  th/rh/1“  
2k;  thjp  rpjk;guk;  mtuJ  FWf;F  tprhuizapy;.  jhth“  
brhj;jhdJ  FGtf;fhL.  ghHpaf;fhL.  g{r;rf;fhL 
ey;yKj;Jf;ft[z;lUf;F ghj;jpag;gl;lJ vd;Wk; g{h;tPfr;  brhj;J 
vd;Wk; brhd;dhy; rhpjhd; vd;Wk;. ghHpaf;fhL 26 brd;l;il 
jdJ rpj;jg;gh Kj;Jrhkp ft[z;lh; kw;Wk; mtuJ kfs;fs; 2 
ngUk; nrh;e;J rpd;Drhkpf;F tpw;W tpl;lhh;fs; vd;Wk;. mt;thW 
tpw;gid  bra;j  gj;jpuk;  1880-96  vd;why;  rhpjhd;  vd;Wk;. 
mt;thW  tpw;w  ghHpaf;fhl;il  ,e;j  tHf;fpy;  rk;ge;jk; 
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,y;yhjjhy;  nrh;f;ftpy;iy  vd;Wk;  Twpa[s;shh;/   nkYk;”  
mtUila FWf;F tprhuizapy; jdJ mg;gh g';fpw;F nrh;e;j“  
g';fpid jhDk; jdJ rnfhjuUk; gphpj;J mDgtpj;JtUfpnwhk; 
vd;why; rhpay;y vd;Wk;. tha;bkhHpahf gphpj;J jdJ rpj;jg;gh 
kw;Wk;  th/rh/2  ghHpaf;fhL.  FGtf;fhL Mfpatw;iw gphpj;Jf; 
bfhz;nlhk;  vd;why;  rhpjhd;  vd;Wk;.  FGtf;fhl;il  jdJ 
rpj;jg;gh  jl;rpzhK:h;j;jp  vd;gtUf;F  tpw;W  tpl;lhh;  vd;why; 
rhpjhd; vd;Wk;. jhth brhj;jpy; cs;s FGtf;fhL. ghHpaf;fhL 
Mfpatw;iw  bghWj;J  tHf;F  jhf;fy;  bra;atpy;iy  vd;Wk; 
tha;bkhHp K:ykhf Kj;Jrhkp ft[z;lUf;F gphpe;j ghfj;ij jhd; 
gpujpthjpfs; th';fpdhh;fs; vd;Wk; brhd;dhy; rhpjhd; vd;Wk; 
mt;thW  jhth  brhj;jpid  tpw;gidapd;  K:yk;  th';fpa  1k; 
gpujpthjpa[k;  bghparhkpa[k;  tptrhak;  bra;J te;jhh;fs;  vd;Wk; 
brhd;dhy;  rhpay;y  vd;Wk;.  mth;fs;  epyj;jpid  mse;J 
gphpj;Jf;bfhz;lhh;fs;  vd;Wk;.  FGtf;fhL.  ghHpaf;fhL. 
g{r;rf;fhL  Mfpatw;is  tha;bkhHpahf  gphpj;Jf;  bfhz;lij 
tHf;Fiuapy;  brhy;ytpy;iy  vd;Wk;.  ghHpaf;fhL.  FGtf;fhL. 
g{r;rf;fhL  Mfpait  Vw;fdnt  ghfg;  gphptpid  bra;J 
bfhz;nlhk;  vd;gJ gw;wp  tHf;Fiuapy;  brhy;ytpy;iy vd;Wk; 
Twpa[s;shh;/   nkw;go th/rh/1d; rhl;rpaj;ij ghprPypf;Fk; nghJ”  
jhth  brhj;Jld;  kw;w  brhj;Jf;fs;  cs;sd  vd;Wk;  kw;w 
brhj;Jf;fisa[k;  nrh;j;J  thjpfs;  ghfg;gphptpid  bra;J  ju 
ntz;Lk;  vd;W  ghpfhuk;  nfl;fhj  goahy;  Vw;fdnt  jhthr; 
brhj;J  kw;Wk;  ,ju  brhj;Jf;fisg;  bghWj;J  tha;bkhHpahf 
gphpj;Jf; bfhz;lhh;fs; vd;Wk; thjp jug;g[ rhl;rpahd th/rh/1d; 
rhl;rpaj;jpypUe;J bjspthfj; bjhpfpwJ/

9/   gpujpthjpfs;  jug;g[  rhd;whtz';fis  ghprPypf;Fk;  nghJ 
gp/rh/M/1  18/07/1996k;  njjpapy;  Kj;Jrhkp  ft[z;lh;  2.  3 
gpujpthjpfspd;  jfg;gdhh;  rpd;drhkp  vd;gtUf;F  tpw;gid 
bra;Js;s fpiua gj;jpuk;.  nkw;go fpiua gj;jpuj;jpd;  K:ykhf 
jhth  brhj;J  jtpu  kw;w  brhj;Jf;fis  Kj;Jrhkp  ft[z;lh; 
tpw;gid  bra;Js;sJ  ,e;ePjpkd;wj;jpw;F  bjspthfj;bjhpfpwJ/ 
gp/rh/M/2. 3 Mtz';fs; 8/8/1991k; njjpapy; Kj;Jrhkp ft[z;lh;. 
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mtuJ  kfs;fs;  Rg;g[yl;Rkp.  f!;J}hp  Mfpa  K:tUk;  nrh;e;J 
1k;gpujpthjp  kw;Wk;  2.  3  gpujpthjpfspd;  je;ij  bghparhkpf;F 
jhth  brhj;ij  bghWj;J  tpw;gid  bra;J  vGjp  bfhLj;j 
fpiua gj;jpuk;/  nkw;go Mtz';fis ghprPypf;Fk; nghJ jhth 
brhj;jhdJ  1991k;  tUj;jpnyna  nkw;go  Kj;Jrhkp  kw;Wk; 
Rg;g[yl;Rkp.  f!;J}hp  MfpnahUf;F  gpJuhh;$pjkhf  ghj;jpag;gl;l 
mth;fSila  RthjPdj;jpypUe;J  tpwgid  bra;Js;s  tpguk; 
,e;ePjpkd;wj;jpw;F bjspthfj; bjhpfpwJ/

10/   jhth  brhj;jpidg;  bghWj;J  ePjpkd;w  Mizah; 
epakdk;  bra;ag;gl;L.  mth;  jhf;fy;  bra;Js;s  eP/k/rh/M/1.  2 
Mfpatw;iw  Muha[k;nghJ  eP/k/rh/M/1  mwpf;ifapy;  jhth 
brhj;jhdJ ,uz;L TWfshf cs;sJ vd;Wk; v  brhj;J 71“ ”  
brz;l; vd;Wk; gp  brhj;J 31 brz;l; vd;Wk; Fwpg;gpl;Ls;shh;/“ ”  
nkw;go  Mizah;  mwpf;ifapy;  ve;jtpj  Fwpg;g[fSk; 
bjhptpf;fg;gltpy;iy/

11/  gpujpthjpfSf;F Mjuthf tprhhpf;fg;gl;l rhl;rp 1k; 
gpujpthjp uhkrhkp gp/rh/1 jdJ FWf;F tprhuizapy; Kj;Jrhkp“  
ve;j  gf;fk;  Xl;o  te;jhnuh  me;j  gf;fj;ij  jhd;  fpiuak; 
th';fpndhk; vd;Wk;. Kj;Jrhkp jdf;F tha;bkhHpahf fwhuhd 
ghfj;ij tha;bkhHpg;go gphpe;j ghfj;ij jhd; ehd; mDgtpf;f 
ntz;Lk;  vd;W  Kj;Jrhkp  Twpdhh;  mt;thW  fpiua 
Mtz';fspYk;.  tUtha;Jiw  Mtz';fspy;  ve;j  khw;wKk; 
Vw;gltpy;iy  vd;Wk;  Twpa[s;shh;/   gp/rh/1d;  rhl;rpaj;ij”  
bghWj;J Vw;fdnt tha;bkhHpahf jhth brhj;J kw;Wk;  kw;w 
brhj;Jf;fs;  ghfg;  gphptpid  bra;ag;gl;Ls;sJ  vd;W 
,e;ePjpkd;wj;jpw;F  bjspthf  bjhpfpwJ/   gp/rh/2d;  FWf;F 
tprhuizapy; jhth brhj;J bghJtpy; mDgtpj;J tUfpwhh;fs;“  
vd;why;  rhp  jhd;  vd;Wk;.  jhthr;  brhj;Jf;fis  thjpfs; 
gpujpthjpfs;  mDgtpf;fpwhh;fs;  vd;Wk;  tHf;fpw;fhf  bgha;ahf 
rhl;rp  brhy;fpnwd;  vd;why;  rhpay;y  vd;Wk;  bjspthf 
Twpa[s;shh;  mtUila rhl;rpaj;ij bghWj;J jhth brhj;ij”  
thjpfs;  kw;Wk;  gpujpthjpfs;  bghJtpy;  mDgtpj;J  tutpy;iy 
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vd;Wk;  jhthr;  brhj;J  kw;Wk;  kw;w  brhj;Jf;fs;  Vw;fdnt 
ghfg;gphptpid  bra;ag;gl;Ls;sJ  vd;gJk;  ,e;ePjpkd;wj;jpw;F 
bjspthf  bjhpfpwJ/   vdnt  thjpfs;  Vw;fdnt  jhth 
brhj;Jf;fis bghWj;J gFjp ghfg;gphptpid bra;ag; gl;Ls;sJ 
vd;gJ bjspthfp bjhpfpwJ/”

5. Aggrieved  by  the  same,  the  Plaintiffs  preferred  the  Appeal  in 

A.S.No.92 of 2010 on the file of the learned I Additional Sub Judge, Erode. 

The learned I Additional Sub Judge, Erode, by Judgment in A.S.No.92 of 2010 

dated  19.07.2011  set  aside  the  Judgment  of  dismissal  by  the  learned  I 

Additional  District  Munsif  and reversed  the  Judgment  thereby granting  the 

relief of decree for partition.

6. It is the contention of the learned Counsel for the Appellants in the 

Second Appeal that the Judgment of the learned Appellate Judge particularly in 

the discussion in Paragraph Nos.12 to 16 is perverse.  Paragraphs 12 to 16 are 

extracted as under:

“12. The  suit  properties  are  the  ancestral  properties  and  it 
originally belonged to Nallamuthu Gounder.  He died intestate leaving 
behind his two sons Kolandasamy and Kuppusamy.  Muthusamy and 
his  two  daughters  namely  Subbulakshmi  and  Kasthuri  owned 
undivided 1/2 share in the suit properties. Likewise the plaintiffs also 
owned undivided 1/2 share in the suit properties. Muthusamy and his 
two daughters sold their undivided 1/2 share in the suit properties to 
the first defendant and one Periyasamy on 8.8.91, under two sale deeds 
(B2 & B3). The said Periyasamy died leaving behind the defendants 2 
to 5 (Mother, wife, son and daughter respectively) as his legal heirs. 
These facts are not seriously disputed.
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13.  According  to  the  plaintiffs  they  were  enjoying  the  suit 
properties along with the defendants without any permanent partition 
and they felt difficulty to be in joint possession and they demanded the 
defendants for an amicable division for which the defendants refused. 
Hence, the suit.

14. The defendants have taken mainly two defences.  One is that 
in the last week of thai 2001. Plaintiffs relinquished their right over the 
plot Nos. 1, 3 and 5 shown as "A" schedule in Commissioner report 
and  9  and  10  in  the  "B"  schedule  properties  shown  in  the 
Commissioners  report  and plan in favour of  the first  defendant  and 
Periyasamy and enjoyed the properties in Plot Nos. 2, 4 & 6 in "A" 
schedule and plot Nos. 7 & 8 in "B" schedule. The second one is that 
the original owner Nallamuthu Gounder owned lands in R.S.Nos.238, 
238/10, 245/14, 249/6 in Nasiyanoor Village and also house properties. 
They  are  also  ancestral  properties  and the  said  properties  were  not 
included in this suit and so suit is bad for partial partition.

15.  The  burden  of  proving  the  oral  partition  is  upon  the 
defendants.  In the written statement the defendants have not given any 
particulars  of  relinquishment  of  right  by  plaintiffs.  They  have  not 
stated in whose presence the said oral relinquishment took place and 
who were the mediators etc. The first defendant D.W-1 during cross 
examination clearly admitted that 

v';fSf;Fk; thjpfSf;Fk; neuoahf tha;bkhHp fwhh; vJt[k;“  
,y;iy/   ehd;  jdpahf  brhj;ij  mDgtpj;J  te;jjw;F 
Mtz';fs; vJt[k; ,y;iy vd;why; rhpjhd;/  tUtha;Jiw 
Mtz';fspy; ve;j khw;wKk; Vw;gLj;jtpy;iy/”
Therefore, the evidence of D.W-1 itself goes against the averment of 
the written statement in respect of alleged relinquishment of right by 
plaintiffs. In the evidence also the D.W-1 has not given any material 
particulars about the said relinquishment. D.W-2 has deposed that 
there was an oral partition. He stated that on 16.9.2007 he measured 
and laid  survey stones for the lands of defendants 1 & 3. But it is 
not  the  case  of  the  defendants.   D.W-2 has  not  stated  about  the 
alleged oral partition in the year 2001 and so his evidence is no way 
support  the  case  of  defendants.  The  defendants  relied  upon  the 
Commissioner's  report  and  plan  Ex.C-1  and  Ex.C-2.  But  the 
Commissioner has not measured the suit properties.  He has only 
noted  down  the  physical  features  of  the  suit  properties.   The 
Advocate  Commissioner  cannot  say  about  the  possession  and 
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enjoyment of the lands by particular persons. It is settled position of 
law.  Therefore,  the  Commissioner's  report  and  plan,  as  rightly 
contended by the learned Counsel for the appellant, cannot be relied 
upon to decide about the oral partition, in the absence of independent 
evidences, oral as well as documentary. The trial Court by picking 
up some portion of the evidence, from evidence of P.W-1, has given 
a finding that an oral partition was admitted by the plaintiffs. But the 
evidence has to be read as a whole. It is the consistent case of the 
plaintiffs  and  evidence  of  P.W-1  that  there  was  no  permanent 
partition between the plaintiffs and the defendants which has been 
admitted by D.W-1 also. That being so it is not proper to read in 
between the lines of P.W-l's deposition and pick up holes from the 
said evidence and come to a conclusion that there had been an oral 
partition.  Further  the  Muthusamy,  who  is  the  vendor  of  the 
defendants was examined as P.W-2 and he deposed that he enjoyed 
the suit property in common along with the plaintiffs and sold the 
same to the Periyasamy and Ramasamy and no permanent partition 
had taken place between them till date. Therefore, his evidence is 
also not support the case of the defendants.

16. Further Ex.A-1 to Ex.A-14 are the patta and A register 
Extract in respect of the suit properties. They reveal that the revenue 
records stands in the name of original owner Nallamuthu Gounder. If 
really a partition had taken place in the year 2001 itself, as stated by 
the defendants, naturally mutation of entries in the revenue records 
ought to have taken place in the names of the defendants separately. 
On this ground also the defence plea of oral Partition is unreliable.”

7. The learned Judge had not at all discussed about the admissions 

made by P.W-1 in the cross-examination which was relied by the learned trial 

Judge.  The learned Judge had misdirected himself and placed the burden on 

the Defendants and thereby reversed the Judgment of the learned I Additional 

District Munsif and granted preliminary decree for partition.  Also, he would 

submit that the learned Judge had not heard the Respondents in the Appeal in 

A.S.No.92 of 2010, they were set ex-parte.  
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8. While admitting this Second Appeal on 23.10.2013, this Court had 

framed the following Substantial Questions of Law:

(i) Whether the first Appellate  Court has erred in law and  

misdirected itself in granting  the preliminary decree merely on 

the  basis  of  oral  assertion  in  the  evidence  of  P.W-1  in  the 

absence of any other oral and documentary evidence to disprove 

the separate possession and enjoyment of the respective sharers?

(ii) Whether the first Appellate Court is right in allowing 

the appeal suit  by treating the appellants 1 to 3 herein as ex  

parte even though they had not been served any notice as per the  

mandate of law?

(iii) Whether the judgment of the first Appellate Court is  

vitiated for protecting the interest of the minor appellants 4 and 

5 in a proper perspective in the appeal suit?”

9. The substantial questions of law were admitted by this Court on 

23.10.2013.   Therefore,  he seeks to remand this  case  to  the first  Appellate 

Court with a direction to hear the Appeal afresh by affording an opportunity to 

the Respondents to put forth their submissions.

10. The learned Counsel for the Respondents submitted his arguments 

by  way  of  reply  to  the  argument  made  by  the  learned  Counsel  for  the 

Appellants  in  the  Second  Appeal.   As  per  the  submission  of  the  learned 

Counsel for the Respondents, the Respondents are the Plaintiffs before the trial 
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Court  and  the  Appellants  before  the  Appellate  Court.  The  trial  Court  had 

dismissed the suit for partition on the ground raised by the Defendants in the 

written statement that  (i) There was already an oral partition and (ii) There 

was partial partition. Therefore, the suit was dismissed.

11. Aggrieved by the dismissal of the suit for partition preferred by 

the Plaintiffs in O.S.No.40 of 2008, the Plaintiffs in O.S.No.40 of 2008 had 

preferred  Appeal  in  A.S.No.92  of  2010.  The  Appellate  Court  had  issued 

summons to the Defendants, even though Defendants as Respondents in the 

Appeal in A.S.No.92 of 2010 received summons, they failed to appear before 

the  first  Appellate  Court.  Since  there  were  minor  Defendants,  the  minors 

interest had been protected. Therefore, the Appellate Court appointed Advocate 

Tmt.Indrani as Court Guardian of the minors.  The Guardian of the minors as 

Respondents  also  advanced  arguments  defending  the  judgment  of  the  trial 

Court  and  claiming  that  the  judgment  of  the  trial  Court  was  on  proper 

appreciation  of  evidence  and  it  is  a  well  reasoned  judgment  that  does  not 

warrant  any  interference.  The  appeal  lacks  merit  and  is  to  be  dismissed. 

Therefore, the submission of the learned Counsel for the Respondents that the 

Respondents were not heard and Respondents were not served with summons 

cannot be accepted. 
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12. The  learned  Appellate  Judge  had  afforded  opportunity  to  the 

Respondents in the Appellate Court. After hearing the arguments of the learned 

Counsel for the Appellants (Plaintiffs before trial Court) and the Respondents 

(Defendants before the trial Court) after independently assessing the evidence 

before the trial Court had discussed the judgment of the learned trial Judge and 

faulted the judgment of the trial Court for not considering the evidence of the 

Defendants.

13. As per the submission of the learned Counsel for the Respondents 

in  this  Second  Appeal  who  were  the  Appellants  before  the  first  Appellate 

Court, the burden of proof regarding the facts stated in the written statement is 

upon the Defendants. The Defendants claim that there was oral partition and 

also  partial  partition  in  the  family  of  the  Plaintiff  and  vendors  of  the 

Defendants. 

14. As per Section 102 of the Indian Evidence Act, the facts pleaded 

in the plaint or written statement by the respective parties, the burden is on the 

respective  parties  to  prove  those  facts.  Here  the  Defendants  in  the  written 

statement claim that there was oral partition and also partial partition in the 

family of the Plaintiffs and vendor of the Defendants.  The pleadings filed by 

the Defendant-1 and Defendant-2 in the written statement had to be proved by 
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them. The burden is on them as per Section 102 of the Indian Evidence Act. 

They had not discharged the burden cast upon them. Therefore, the contention 

that the partial partition and oral partition is to be considered as contents of the 

written statement not proved by the Defendants as per the Indian Evidence Act. 

The learned trial Judge, I Additional District Munsif, Erode had misdirected 

himself/herself and dismissed the suit.

15. The learned Appellate Judge had re-assessed the entire materials 

and found out that the Plaintiffs had proved their case. The Defendants had not 

proved their pleadings in the written statement through proper evidence as per 

the  provisions  of  the  Indian  Evidence  Act.  Therefore,  the  learned  first 

Appellate  Judge,  the learned I  Additional  Subordinate Judge,  Erode had on 

proper appreciation of evidence set aside the judgment of the trial Court and 

granted preliminary decree for partition. When the Defendants had not proved 

their contention in the written statement through proper evidence before the 

trial Court, the claim of the Plaintiffs for partition had to be decreed. Therefore, 

the learned first Appellate Judge had granted preliminary decree for partition. 

Now, I.A.No.991 of 2012 filed by the Plaintiffs before the I Additional District 

Munsif,  Erode  is  pending  for  passing  of  final  decree.  The  Advocate 

Commissioner had been appointed already. He visited the suit property  and 

filed his report. Based on his report, final decree is to be passed by the learned I 
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Additional  District  Munsif,  Erode in continuation of the preliminary decree 

granted by the learned first Appellate Judge in A.S.No.92 of 2010.

16. The learned Counsel for the Respondents further submitted that 

the submission of the learned Counsel for the Appellants stating that the suit 

for partition is not maintainable. When the suit for preemption already filed by 

the Plaintiffs was dismissed thrice for non-prosecution and the petition seeking 

to  restore  the  suit  was  dismissed.  Aggrieved  by  the  same,  the  appeal  in 

C.M.A.No.56  of  2000 preferred  by  the  Plaintiff  in  O.S.No.492 of  1991  as 

petitioner in I.A.No.946 of 1999 was also dismissed by the learned Principal 

District and Sessions Judge.  It is the right of the Plaintiffs to seek remedy and 

to prosecute the case. Merely the suit for preemption was dismissed, it does not 

mean that  the suit  for partition preferred by the very same Plaintiffs is  not 

maintainable. The suit for partition is maintainable. 

17. The  learned  Counsel  for  the  Respondents  also  vehemently 

objected regarding the submission of the learned Counsel for the Appellants 

that the Second Appeal may be disposed of with a direction to the learned first 

Appellate Court Judge to consider afresh the argument of the Appellants in 

A.S.No.92 of 2010 and the Respondents (Defendants before the trial  Court) 

and dispose of the A.S. After this long period of time, the same need not be 
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remanded back to the first Appellate Court.  Instead the Second Appeal can be 

disposed of on merits. This Second Appeal preferred by the Defendants in the 

suit before the learned I Additional District Munsif, Erode and the Appellants 

before the first Appellate Court was disposed of by the first Appellate Judge on 

proper appreciation of evidence, after hearing both parties, Appellants as well 

as the Respondents.

18. The learned Counsel for the Respondents invited the attention of 

this  Court  to  Paragraphs   15  and  16  of  the  Appellate  Court  Judgment  (as 

Extracted  in  paragraph  6  above),  wherein  it  is  found  that  the  learned  first 

Appellate  Judge  has  discussed  the  evidence  properly  and  also  shifted  the 

burden as per the Indian Evidence Act. The specific plea of the Defendants 

regarding  the  oral  partition  and  partial  partition  was  not  proved  in  their 

evidence.  Therefore,  the  learned  Judge  had  found  that  the  Defendants  had 

abandoned the contents in the written statement. Nothing is found perverse in 

the Judgment of the learned first Appellate Judge. As per the provisions of the 

Indian Evidence Act under Section 101, the Plaintiff has to prove his or her 

own case  through cogent  acceptable  evidence.   As  per  Section  102 of  the 

Indian Evidence  Act,  the  specific  plea  made either  by the  Plaintiffs  or  the 

Defendants  has to  be deposed of  by them. The burden of  proof  is  on the 

Defendants who had made the claim of partial partition and oral partition. To 
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prove  such  oral  partition  and  partial  partition  through  cogent  evidence  by 

marking documents, and examining witnesses who remained as witnesses in 

the  oral  partition  or  as  witnesses  for  the  partial  partition,  the  learned  first 

Appellate  Judge had rightly  reversed the  finding given by the  learned trial 

Judge. Therefore, the learned Counsel for the Respondents seeks to dismiss the 

Second Appeal as having no merit.

19. Heard the learned Counsel for the Appellants, Mr.N.Manokaran 

and the learned Counsel  for  the Respondents,  Mr.V.S.Kesavan.  Perused the 

Judgment of the trial Court and the first Appellate Court. Perused the evidence 

of the Plaintiffs and Defendants before the trial Court through P.W-1 and D.W-

1, Ex.A-1 to Ex.A-8, Ex.B-1 to Ex.B-3 and Ex.C-1 and Ex.C-2.

20. On Perusal of the judgment of the learned I Additional District 

Munsif, Erode, in O.S.No.40 of 2008, it is found that the learned I Additional 

District Munsif had on proper appreciation of evidence dismissed the claim of 

the Plaintiff for partition on the ground that the 2nd Plaintiff as P.W-1 in his 

cross examination admitted that there was an oral partition between the father 

of the Plaintiffs Kulandaisamy and their uncle Muthusamy. The properties that 

were enjoyed by Muthusamy, the paternal uncle of the Plaintiff was purchased 

by Defendant-1 and one Periyasamy through two sale deeds. Muthusamy and 
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his  daughters  sold their  undivided half  share  in the suit  property to  the 1st 

Defendant Ramasamy and one Periyasamy on 08.08.1991 under two sale deeds 

without  informing  the  Plaintiffs  who  had  got  undivided  half  share  therein. 

Hence,  the Plaintiffs  filed the suit  for  enforcing the right  of  preemption in 

O.S.No.492 of 1991 before the learned Sub Judge, Erode. The Defendant-1 in 

the  suit  in  O.S.No.40  of  2008  and  the  Late.  Periyasamy were  included  as 

Defendants 4 and 5 in the earlier suit in O.S.No.492 of 1991 before the learned 

Sub Judge, Erode. The Plaintiffs were unable to proceed with the said suit due 

to unavoidable circumstances.  Hence,  the suit  was dismissed for  default  on 

08.10.1998.  Thereafter, the Plaintiffs could have pursued the matter because 

the  petition  to  restore  was  also  dismissed.  In  any event,  the  Plaintiffs,  the 

Defendant-1/Ramasamy  and  the  said  Periyasamy  jointly  enjoyed  the 

properties.  The  said  Periyasamy died  about  six  months  ago leaving behind 

Defendants 2 to 5 as his legal heirs. This is the gist of the plaint. Therefore, the 

Plaintiff sought partition of half share in the suit property. 

21. The Defendant-1 filed written statement which was adopted by the 

other Defendants whereby they had stoutly disputed the claim of the Plaintiffs 

stating that the Plaintiffs in this suit in O.S.No.40 of 2008 had filed the suit for 

partial partition with an intention to cause harassment to the Defendants 1 to 5.
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22. It  is  the  contention  of  the  Defendants  that  there  was  an  oral 

partition  in  the  family  of  the  Plaintiffs  and  the  vendor  of  the  Defendants, 

Muthusamy, whereby they had orally partitioned the properties and enjoyed 

them. What was orally partitioned and in enjoyment of Muthusamy, was sold 

to Defendant-1/ Ramasamy and one Periyasamy. Since Periyasamy died, the 

wife  and  children  of  Periysasamy  are  the  Defendants  2  to  5,  including 

Defendants 4 and 5 minor children. 

23. Also,  it  is  the  contention  of  the  Defendants  in  the  written 

statement that the suit for partial partition is not maintainable. The suit was 

stoutly disputed by the Defendants. The learned I Additional District Munsif, 

Erode on the pleadings of both the parties had framed following issues.

1. Whether the Plaintiff is entitled to relief of partition of their half 
share?
2. Whether  the  claim  of  partial  partition  claimed  by  the 
Defendants is true ?
3. To what other relief the Plaintiff is entitled?
24. The 2nd Plaintiff Chidambaram examined himself as P.W-1 and in 

his evidence he had marked documents relied by him as Ex.A-1 to Ex.A-8. 

Ex.A-1 and Ex.A-2 are patta. Ex.A-3 and Ex.A-4 are A-Register Extract. Ex.A-

5 is the kist receipt. Ex.A-6 is the certified copy of the earlier suit filed by the 

Plaintiff  in  O.S.No.492  of  1991.  Ex.A-7  is  the  written  statement  filed  by 

Defendant-1 in O.S.No.492 of 1991.  Ex.A-8 is the written statement of minor 
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Defendants 4 and 5. Muthusamy was examined as P.W-2. Plaintiff evidence 

closed  with  P.W-2.  The  Defendant-1  examined  himself  as  D.W-1.  In  the 

evidence of Defendant-1, Ex.B-1 to Ex.B-3 were marked. Ex.B-1 is the sale 

deed in favour of Defendant-1 and Periyasamy dated 18.07.1996.  Ex.B-2 is the 

sale deed dated 08.08.1991 in favour of the Defendants.  Ex.B-3 is the sale 

deed  dated  08.08.1991  in  favour  of  Periyasamy.  When  P.W-1  was  cross 

examined, he had specifically admitted the suggestion of the learned Counsel 

for the Defendant that there was oral partition in the family between the father 

of the Plaintiff and paternal uncle Muthusamy.

25. Ex.B-1  is  the  certified  copy  of  the  sale  deed  in  favour  of 

Chinnaswamy by Muthusamy son of Nallamuthu Gounder dated 18.07.1996. 

Ex.B-2  is  the  sale  deed  dated  08.08.1991  in  favour  of  Ramasamy,  the 

Defendant-1 by Muthusamy son of Nalla Muthu Gounder. Ex.B-3 is the sale 

deed dated 08.08.1991 in favour of  Periyasamy, son of Tulasi Mani Gounder, 

Father  of  Defendants  4  and  5.  In  the  cross  examination  of  P.W-1/ 

Chidambaram, he had clearly admitted that there was oral partition between his 

father Kolandasamy and his paternal uncle Muthusamy. Also, he had clearly 

admitted  that  the  property  that  was  orally  partitioned  between  Muthusamy 

Gounder, the vendor of the Defendants and the father of the Plaintiff was sold 

by Muthusamy Gounder to the Defendants that the partition was oral partition 
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with metes and bounds was also admitted. There is specific admission that the 

oral  partition  between  Muthusamy  Gounder  and  the  father  of  the  Plaintiff 

Kolandasamy was 30 years prior to the filing of the suit. He had specifically 

admitted that the oral partition was not mentioned in the plaint. Kuzhuvakadu, 

Pazhiyakadu, Poochakaddu had not been included in the suit property. 

26. Under those circumstances, on appreciation of evidence admission 

being the best  evidence, the learned I Additional  District  Munsif,  Erode by 

judgment dated 30.06.2010 dismissed the suit of the Plaintiffs for partition in 

O.S.No.40 of 2008.  Aggrieved the Plaintiffs had filed Appeal in A.S.No.92 of 

2010. In the A.S, the Defendants were not served. The minor Defendants 4 and 

5 were set ex parte and Court Guardian was appointed. 

27. On  re-appreciation  of  evidence,  the  learned  I  Additional  Sub 

Judge,  Erode  without  properly  appreciating  the  evidence,  set  aside  the 

judgment of the learned Additional District Munsif in O.S.No.40 of 2008 dated 

30.06.2010.   Aggrieved the  Defendants  are  before  this  Court  by filing this 

Second Appeal.

28. On perusal of the judgment of the learned Additional Sub Judge, it 

is found that the learned Additional Sub Judge had ignored the best evidence 
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available  before  the  trial  Court,  the  admission  of  the  Plaintiff  in  cross 

examination regarding oral partition in the family of the Plaintiffs' father and 

his paternal uncle Muthusamy 30 years prior to the filing of the suit. Under 

those  circumstances, the learned I Additional District Munsif  had rejected the 

claim of the Plaintiffs for partition. The best evidence is available. What was in 

enjoyment of the paternal uncle Muthusamy Gounder was sold by him and his 

daughters.

29. The paternal uncle of the Plaintiffs, Muthusami Gounder himself 

had  examined  as  P.W-2.   He  was  subjected  to  cross  examination.  He  had 

admitted in his cross examination that the subject matter of the suit was the 

properties in Poochakadu.  The properties in Poochakadu were in enjoyment of 

the Plaintiffs' father. The properties in Kuzhuvakadu, Paaliyankaadu were in 

enjoyment of P.W-2 was admitted by him.  He would further add that there was 

no  deed  of  partition.   Had  it  not  been  partitioned,  the  Plaintiffs  and  the 

Defendants were entitled to half share in all the properties in Kuzhuvakadu, 

Paaliyankaadu and Poochakadu was denied by him stating that there was oral 

partition. He had admitted that the Plaintiffs in the suit in O.S.No.40 of 2008 

had  filed  earlier  suit  in  O.S.No.492  of  1991  against  Muthusamy  and  his 

daughters. From the cross examination of P.W-2, who is none other than the 

vendor of the Defendants, the claim of the Defendants had been proved that the 
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property is in Paalakadu, Other properties are in Kuzhuvakadu, Paaliyakaadu 

and  Poochakadu.  Therefore,  the  suit  is  for  partition  for  the  properties  in 

Paalakadu alone and the other properties were left out, that indicates that there 

had been oral partition as admitted by P.W-2. There was no partition between 

P.W-2  and  father  of  Plaintiffs.  Therefore,  the  learned  I  Additional  District 

Munsif had rightly dismissed the suit of the Plaintiffs for partial partition and 

on the basis, oral partition was proved. 

30. The learned I Additional Sub Judge had reversed the finding of 

the  learned  District  Munsif  on  the  basis  of  the  argument  put  forth  by  the 

learned Counsel for the Appellants/Defendants as Appellants, by setting aside 

the Defendants ex parte in the Appeal, thereby granted the decree for partition 

and half share in the suit properties which is against the accepted principles of 

partition.  As per Hindu law, all the properties enjoyed by the family had to be 

brought to partition. 

31. Here, there is specific admission by the paternal uncle as P.W-2 

that only one property was brought for partition and rest of the properties were 

left out that indicates shares sold by the paternal uncle of the Defendants alone 

was subjected to partition.  Rest of the properties left by the grandfather of the 

Plaintiffs and the father of the paternal uncle P.W-2/ Muthusami Gounder had 
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not been brought under partition by including those properties in the suit in 

O.S.No.40 of 2008 which was lost sight by the learned I Additional Sub Judge. 

The learned I  Additional  Sub Judge rejecting the claim of  partial  partition, 

decreed the suit. It is specific admission of P.W-2 vendor of the Defendants 

that  there  are  three  properties.  Only  one  property  is  brought  to  partition. 

Therefore, the judgment of the learned I Additional Sub Judge is perverse.

Substantial Question of Law – 1:-

32. The  learned  I  Additional  Sub  Judge  without  taking  effective 

summons to minors Defendants 4 and 5 had set the Defendants  ex parte and 

appointed Court Guardian for the Minors which will not serve the purpose in 

this  case.  The Minors are the children of  Periyasamy,  the purchaser  of  the 

property along with Defendant-1 Ramasamy. Their interest is affected by the 

mischief played by the Plaintiffs. The Plaintiffs had already filed the suit for 

right of preemption against the very same Defendants in O.S.No.492 of 1991 

which  was  dismissed  for  non-prosecution.  Therefore,  the  claim  of  the 

Defendants  that  it  is  an  attempt  to  harass  them is  found justified  from the 

evidence  available  on  record.  The Defendants  in  the  written  statement  had 

stoutly disputed the claim made by the Plaintiffs.  In the cross examination, the 

vendor of the Defendants/the paternal uncle of the Plaintiffs was examined as 

P.W-2 who had in  his  cross  examination  admitted  that  the  properties  were 
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enjoyed  more  than  that.   The  Plaintiff-2  himself  in  the  cross  examination 

admitted that 30 years prior to filing of the suit,  the properties were orally 

partitioned by metes and bounds and was enjoyed by the paternal  uncle as 

such. The paternal uncle Muthusami Gounder and his daughters disposed of the 

properties that they enjoyed to the Defendants 1 to 5. Therefore, the suit for 

partition claiming half share, is found to be mischievous when they had not 

included the entire family properties.  When P.W-2 was confronted regarding 

the partition, that all the properties to be brought for partition stated that there 

was no deed of partition still there was oral partition. The learned I Additional 

Sub Judge on re-appreciation of evidence failed to consider these admissions as 

admission  is  the  best  evidence  available  in  the  case.   Accordingly,  the 

Substantial Question of Law-1 is answered in favour of the Defendants 

and against the Plaintiffs in O.S.No.40 of 2008 on the file of the learned I 

Additional District Munsif, Erode.   The first Appellate  Court had erred in 

law and misdirected itself in granting  the preliminary decree merely on the 

basis of oral assertion in the evidence of P.W-1 in the absence of any other oral 

and documentary evidence to disprove the separate possession and enjoyment 

of the respective sharers.

Substantial Question of Law-2:-

33. It is the specific case of the Plaintiff that there was no document 
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regarding  enjoyment  of  the  properties  for  generations.  On  perusal  of  the 

records, it is found that after entertaining the Appeal, summons was ordered to 

the Respondents 1 to 5/Defendants 1 to 5.  Summons to the Respondents 1 to 5 

was returned unserved.  Therefore, at the request of the Appellants/Plaintiffs 

paper  publication  was  ordered  in  “Kaalai  Kathir” and  accordingly,  paper 

publication  was effected by the Appellants/Plaintiffs.   Based on the paper 

publication,  the  learned  Appellate  Judge/learned  I  Additional  Sub  Judge, 

Erode, had on 12.04.2011 set the Respondents 1 to 3  ex parte.  Since the 4th 

and 5th Respondents are minors,  Mrs.P.Indirani,  Advocate was appointed as 

Court Guardian for the minor Respondents 4 and 5.

34. In the introduction paragraph, the learned Judge had observed as 

follows:

“This appeal is coming on 7.7.2011 for final hearing before  
me  in  the  presence  of  Thiru.P.Manickam,  Advocate  for  the 
appellants  and court  guardian Tmt.P.Indrani,  Advocate  for the 
minor respondents 4 and 5 and R1 to R3 are being called absent  
set ex parte and upon hearing the arguments on both sides and 
upon perusing all the documents on record and having stood over  
for  consideration  till  this  day,  this  court  delivered  the 
following:-”

 

35. On perusal of the judgment, it is found that the argument of the 

learned Counsel for the Appellants was accepted by the learned I Additional 

Sub Judge, since the Respondents remained ex parte and the Court Guardian as 
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Guardian of Minor 4th and 5th Respondents had not effectively argued the case 

the  learned  Judge  had  reversed  the  judgment  of  the  learned  I  Additional 

District Munsif, Erode in O.S.No.40 of 2008.  It is an acceptable principle as 

laid  down by  the  Hon'ble  Supreme  Court  that  while  the  Court  appreciates 

evidence,  the  Plaintiff  who  knocks  the  door  of  the  Court  seeking relief  in 

favour of the Plaintiff has to let in evidence and the Plaintiff is not expected to 

seek a decree by picking holes in the evidence of the Defendant.  The Plaintiff 

has to stand or fall on the strength of his/her pleadings and evidence.  Here, the 

Plaintiffs had sought partition of the property.  It is the specific case of the 

Defendants that there was already an oral partition in the family consisting of 

Muthusamy Gounder  and  Kulanthaisamy Gounder,  the  sons  of  Nallamuthu 

Gounder and Muthusamy Gounder had sold the property to the Defendants 

Ramasamy and Periyasamy.  Since patta and revenue records stood in the name 

of Nallamuthu Gounder, Muthusamy Gounder along with his daughters had 

sold his share of the property to Ramasamy and Periyasamy, the Defendants 1 

to 5.  While so, the learned I Additional District Munsif, Erode, had on proper 

appreciation of evidence, rejected the claim of the Plaintiffs thereby dismissed 

the suit.   Whereas the learned I Additional Sub Judge,  Erode, as Appellate 

Judge,  set  the  Defendants  ex  parte and  the  Court  Guardian  Mrs.P.Indirani, 

appointed as Guardian of the minor Respondents 4 and 5 had not effectively 

argued the case of the Defendants, the legal heirs of the deceased Periyasamy 
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thereby the learned I  Additional  Sub Judge,  Erode had granted preliminary 

decree  for  partition  ignoring  the  admissions  in  cross-examination  of  the 

Plaintiffs  before  the  learned  I  Additional  District  Munsif,  Erode  and  the 

principles laid down by the Hon'ble Supreme Court regarding the appreciation 

of  evidence  and  grant  of  decree  to  the  Plaintiffs  by  picking  holes  in  the 

evidence of the Defendants (Defendants being set ex parte in the Appeal).  The 

learned I Additional Sub Judge, Erode, had granted preliminary decree after 

having set the contesting  Defendants ex parte, after issuing paper publication 

whereas effective summons was not served.  Therefore, the learned Counsel for 

the Appellants in the Second Appeal/Defendants in the suit in O.S.No.40 of 

2008 had sought remand of the case to the learned I Additional Sub Judge, 

Erode to hear the first Appeal on merits and dispose of the appeal on merits. 

Since  the  re-appreciation  of  evidence  is  found  erroneous,  the  Substantial 

Question of Law-2 is answered in favour of the Defendants and against the 

Plaintiffs  in  O.S.No.40  of  2008  on  the  file  of  the  learned  I  Additional 

District Munsif, Eroed.   The first Appellate Court is not right in allowing the 

Appeal Suit by treating the Appellants 1 to 3 herein (Defendants before the 

learned I Additional District Munsif, Erode in O.S.No.40 of 2008) as ex parte 

even though they had not been served any notice as per the provisions of the 

Code of Civil Procedure, as per the mandate of law.
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Substantial Question of Law-3:-

36. In  the  light  of  the  Substantial  Question  of  Law-2 having been 

answered against the Plaintiffs in O.S.No.40 of 2008 on the file of the learned I 

Additional District Munsif, Erode, on the same reasoning, the judgment of the 

first  Appellate  Court  is  vitiated for  not  protecting the interest  of  the minor 

Appellants 4 and 5 in a proper perspective in the Appeal Suit. The Substantial 

Questions of Law-3  is answered in favour of the Defendants and against 

the Plaintiffs in O.S.No.40 of 2008 on the file of the learned I Additional 

District Munsif, Erode.   

In  the result,  this  Second Appeal  is  allowed with cost  throughout. 

The Judgment and decree dated 19.07.2011 passed in A.S.No.92 of 2010 by 

the learned I  Additional  Sub Judge,  Erode,  is  set  aside.  The judgment and 

decree  dated 30.06.2010 in  O.S.No.40 of  2008 by the learned I  Additional 

District  Munsif,  Erode,  is  found  well  reasoned  judgment  and  on  proper 

appreciation of evidence. The same is restored. The suit  of the Plaintiffs in 

O.S.No.40 of 2008 is dismissed.     Consequently, the connected miscellaneous 

petition is closed.

11.07.2025
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Index :Yes/No
Internet : Yes/No
Speaking/Non-Speaking Order
shl

To

1. The I Additional Sub Court
     Erode.

2. The I Additional District Munsif,
     Erode.

3. The Section Officer,
     V.R. Section,
     High Court, Madras.

Page 28 of 29

https://www.mhc.tn.gov.in/judis



S.A.No.965 of 2013

                             
  SATHI KUMAR SUKUMARA KURUP, J.

shl

Judgment made in
S.A.No.965 of 2013

  11.07.2025
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