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S.A.No.965 of 2013

IN THE HIGH COURT OF JUDICATURE AT MADRAS
Dated: 11.07.2025
CORAM :
THE HON'BLE MR. JUSTICE SATHI KUMAR SUKUMARA KURUP
Second Appeal No.965 of 2013 and
M.P.No.1 of 2013

1. Ramasamy

2. Ramayee (Died)

3. Poongodi

4. Minor.Kavin

5. Priya . Appellants

Versus

1. K.Rangasamy
2. K.Chidambaram o Respondents
PRAYER: Second Appeal filed under Section 100 of Civil Procedure Code

against the judgment and decree dated 19.07.2011 made in A.S.No0.92 of 2010
on the file of the learned I Additional Sub Judge, Erode, reversing the
judgment and decree dated 30.06.2010 made in O.S.No0.40 of 2008 on the file
of the learned I Additional District Munsif, Erode.

For Appellants : M/s.N.Manokaran
For Respondents : Mr.V.S.Kesavan
JUDGMENT

This Second Appeal has been filed against the judgment and decree
dated 19.07.2011 made in A.S.N0.92 of 2010 on the file of the learned I
Additional Sub Court, Erode reversal of the judgment and decree dated

30.06.2010 made in O.S.No0.40 of 2008 on the file of the learned I Additional
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District Munsif Court, Erode.

2. The learned Counsel for the Appellants Mr.N.Manokaran
submitted that the Appellants herein were the Defendants in the Suit in
0.S.No.40 of 2008 on the file of the learned I Additional District Munsif,
Erode. The Suit property originally belonged to the paternal grandfather of the
Plaintiffs viz., Nallamuthu Gounder. Nallamuthu Gounder had two sons viz.,
Kulanthaisamy and Muthusamy. The said Kulanthaisamy had two sons viz.,
Rangasamy and Chidambaram/Plaintiffs. The Plaintiffs' paternal grandfather
died intestate. The suit properties are the ancestral properties of the Plaintiffs.
The Plaintiffs' paternal uncle viz., Muthusamy Gounder had two daughters viz.,
Subbulakshmi and Kasthuri. They had sold the property to Ramasamy and
Periyasamy. The sale deeds were marked during trial as Ex.B-2 and Ex.B-3,

dated 08.08.1991.

3. It is the contention of the Defendants before the trial Court that the
Plaintiffs herein filed the Suit in O.S.No0.492 of 1991 seeking preemption
before the learned Sub Judge, Erode. The Suit was dismissed and restored
thrice and lastly dismissed on 08.10.1998. The Petition in [.A.N0.946 of 1999
was filed by the Plaintiffs for restoration which was also dismissed. Against
which, the Plaintiffs had preferred the Appeal in CMA.No.56 of 2000 which
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was also dismissed. While so, the Plaintiffs had preferred the Suit for partition
without seeking leave of the Court as the Suit for preemption had not been
restored. The Defendants in their written statement had clearly stated that the
Suit filed by the Plaintiffs is not maintainable as it is hit by the principles of
partial partition and also there was already oral partition in the family in which
the Plaintiffs had already relinquished their share. Therefore, the Suit for

partition is not maintainable.

4. The learned Counsel for the Appellants invited the attention of
this Court to the discussion of the evidence by the learned I Additional District
Munsif in his Judgment in Paragraph Nos.8 to 11 and had on accepting
grounds raised by the Defendants in the written statement which was proved in
the evidence, the learned I Additional District Munsif had dismissed the Suit
on 30.06.2010. Paragraph Nos.8 to 11 in the judgment of the learned I

Additional District Munsif are extracted as under:

“s. UTEBEHSS WBTUTES afeTidsIu L gridl  aur.er.]
20 gl Hsourn  YATS  GMISS  eNETrmeoruik, “g;rrsurr
QTS STe & GUASHT(), um LS ST, 5&&&365rr®
BOWNS SISSATTL (&S UTSSWIIILL G| 6T60T ML QLbr'rsﬁesé QeTs g
Tarmin  Qemerermen  sflgreT sermly, uTAUSSTH 26 QFsTL 6L
garg FHSUUT  PSGETS SOIETILT LMW OITG LSS 2
Cum Gsmmg SeraismilsE afmm e LTTSST saTmin, Qa6
ofimuener  Qswg  ussirn  1880,/96  srammme)  SFKSTET  6T6OTMILD,
gy ooy uTfussSTLML @ES  ASEk  SLUBSL
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@aarssTe  CeTssalkme  6TeTmin ah_mmsﬁmrrr'r.’ GuogyiLn
SRIMHDLL GNSSG elsmramesruio “g;mgj ouur umEnG CsThs
umsmer Srein SeTg FCHTHTMHL NSE  SmLeis giamsIGmni
garmTe  Ffluge  srermy, amuQurfure sg saral  Sesuur
MWD CUT.&T.2 urrgﬁ]mésaarr@, @@ma%aarr@ U%aﬂua_l,rf)mm s 516
QommrCLTL  eermre  FASTET  TaTmL), GUAGSTLOL  S6T G
fesiur sl kmprss)  TatUmSE onm e LT eeTmTe
gifgrer erermio, greur OeTssk o arem GUASSTEH, UTHUSSTEH
Spfuamon  QUTNISS PSS &TeESN  GFLualksme ey
aumQum {powrs wessTSH Saw e@ WNEs uTssSmE STer
r&eurelser  ammsTITSeT  sTermin  QETeTeTTe)  SBTET  6T6OT MILD
STy gramr  GQerggkmer  efipusmerufler  (peow  armisy 1o
redaurglyn  Quifiusmiyn  efousmun  QFWg AILSTTSET  6T6Tmi
Qemarerme) SN  ETETMID,  SEUTHET  KRSSkDET  OTHS
LY\ 5516 Qs T6uoTL T &6 6T 60T MILD, GUSSTD), ur s st o),
ébé&a%aarrdﬂ opSammer  amuGurfures  UNs&s  GsTearLmg
su[.paa@'smlyujkﬁ Qamasuailevsney Ersu'rguu.), urrgjluéaaarr@, @@ma%aarr@,
5&&6'5&,rr® SpFeme  gpsaGu  utel  iflefmer  QElg
QameorCLmn  srerugl ump)  APSSETLR  GETaANMEL  6TET ML
&Lgflqm%mnr}.,, Cuomuy  eur.smier &L lugme ufElEEn  Curg)
gramr  QeTsgiLar  Lmm  QETSSIGST o eTETET  STETMID oMM
Qersgisasmeniun  Csrgg amgsst  ursUelkner  QEuig ST
Comr@n  ereormy LMy CHLSTsS  Uewme  gmsatCal  Sraims
Qergg Lmmw @er QETggISsSmeTl QUTNSS ATUGLTAUTS
NE5I16 QSTaurLTTseT 6ermin ouTe) ST ST lumeT  aur.gm.lar
T s mhEe Osafurss Gsfensg.

9. reurelser ST STerpTaTESGmeT  LfEsEn  Curg)
fler.g. 18.07.19960 GCoguien yogeTs sagwir 2, 3
reandesafleer  saluemm  Seararemill  TETLUAIMSES — eNmUsmeor
Qeuwigiemer  &eorw  uSET, Cumuy Skorw  USSTSSRT  {peLoTs
grour  Qersg el wpm  QeTggIssSmET  WSGETS  SaETLT
olnusmer  Qewigieterg  @BESarnssnG  OsaMarss0shens.
fer.o.2, 3 oaeomea 8.8.19910 Gl WsHETH SalwrLT,
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Surg  wemeem  sLURLES,  smgT  oél  (paumw  Cerrg
ofreeure) opmn 2, 3 rHerdsafler swms  QufusTiss
graur  Qargmg Qurmisgs ofnumer  Qswg s QeTOSS
Sorw LS.  Cupuy yawmemer ufFes@n Curg smeur
Qerggrarg 1991 amsSCuCu  Gupue  WsSSTS  LMMLD
suueL gl  smgTh Helurmse armresors urssuiu L
STSELmLL  sangarsskinrg  ofpumer  Qswgerer  efmo
@riguanssne Ogsfurss GsfEns.

10. grem  Qersskmery OuTmiss Beloerm oy epewTLT
Bluoery  Qewuwin @, oer  sTesn  Gewgeter  Eioemoyd, 2
opSwamen  grmuwburg  Buoer.gl  gfeomsui  smeur
QeTsSTaTS @I S MIGETTS 2 6TETS 6T60T MID o Qersg 71
Q&6mTL 6T MILD i Qergg 31 QoL srermin GuUIL GeTer.
GLomLng S}, EOETTTILIT o|fsmaui 6T HS NS GMLILG EHLD
QaMallssLILL afkvemsy.

. Srgargemse psrars eferfesiuL  sridl 1o
redeurdl) prwsmfl lerl sargl GmsE eferremsmriie “(g)g;gj&mﬂ
ThS USSD @lle  ESTOIT  OBs USSSMS ST SenriLn
aurmGaTm  eTeTmID, (NS GISTL g;arra%@ surru]@mrrgjlurraa SMITITIT6aT
LIT&&6m8 GUFFUJQLIJFI'@_ILIL?. EE UTESMmS STe rr_r,rrtsnT S|EILANGS
GeumT (Bl 6T 60T M) @g,gj&rruﬂ o nfGOTITIT ooqrmmrrgj &lemyi
SLOETRIGHNQILD,  IGHLTLGON Sy oEumEak  6TES  LTmMEHL
TMULaTk0smE)  TETMID  Sn pLIETETITT. "’ WfLe. Teor &rrl_.af‘lug;s'mg;
QuTmss amsarGa  aTUQLTALTS sTamr QT g LML Lngng)
Q&I S G185 86T Lm&L U laSlemeor Qe Herer g 6T 60T M)
@rfguanssne Gssfurs  GsfEng. flsm2a  GOSES
eflmyemevoriufiey “g,rrsurr Qergg Qurgeln omuelss amenrTaear
TaTHrR & GTeT  eTmin, STANE QETSSGISSmET  auTSlEer
rglamgsst  gmuelssnmrger  armn  apsSnsrs  QUITLILTS
Ll QemesBmer  eaTmre  sflume  eermin  Qeefeurs

.

S pleTeTTT QLW STLALGDmS QuUTmiIss Stam  QsTsms
argeer  npmin  Urgergdssr  Qurgiein  gmuaiss  araikisme

Page 5 of 29

https://lwww.mhc.tn.gov.in/judis



S.A.No.965 of 2013
TaTmin  STeurs  Qergg Lpmin Lo QETSSIGSST  FNEETCA
ursliiflefemer  QEwnuiul GeTeTg  TETUGID @B SLoeTmS &N
Cafurs  GsflEing. TarCal  aumglser  gmeETCal  STeur
Qerggssme QUTMES UGS ursliifeflmar Oewwl UL aTerg)
TeTugl Qgerfleurs) Qg,rﬂaﬂmgj.”

5. Aggrieved by the same, the Plaintiffs preferred the Appeal in
A.S.No.92 of 2010 on the file of the learned I Additional Sub Judge, Erode.
The learned I Additional Sub Judge, Erode, by Judgment in A.S.No0.92 of 2010
dated 19.07.2011 set aside the Judgment of dismissal by the learned I
Additional District Munsif and reversed the Judgment thereby granting the

relief of decree for partition.

6. It is the contention of the learned Counsel for the Appellants in the
Second Appeal that the Judgment of the learned Appellate Judge particularly in
the discussion in Paragraph Nos.12 to 16 is perverse. Paragraphs 12 to 16 are

extracted as under:

“12. The suit properties are the ancestral properties and it
originally belonged to Nallamuthu Gounder. He died intestate leaving
behind his two sons Kolandasamy and Kuppusamy. Muthusamy and
his two daughters namely Subbulakshmi and Kasthuri owned
undivided 1/2 share in the suit properties. Likewise the plaintiffs also
owned undivided 1/2 share in the suit properties. Muthusamy and his
two daughters sold their undivided 1/2 share in the suit properties to
the first defendant and one Periyasamy on 8.8.91, under two sale deeds
(B2 & B3). The said Periyasamy died leaving behind the defendants 2
to 5 (Mother, wife, son and daughter respectively) as his legal heirs.
These facts are not seriously disputed.
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13. According to the plaintiffs they were enjoying the suit
properties along with the defendants without any permanent partition
and they felt difficulty to be in joint possession and they demanded the
defendants for an amicable division for which the defendants refused.
Hence, the suit.

14. The defendants have taken mainly two defences. One is that
in the last week of thai 2001. Plaintiffs relinquished their right over the
plot Nos. 1, 3 and 5 shown as "A" schedule in Commissioner report
and 9 and 10 in the "B" schedule properties shown in the
Commissioners report and plan in favour of the first defendant and
Periyasamy and enjoyed the properties in Plot Nos. 2, 4 & 6 in "A"
schedule and plot Nos. 7 & 8 in "B" schedule. The second one is that
the original owner Nallamuthu Gounder owned lands in R.S.Nos.238,
238/10, 245/14, 249/6 in Nasiyanoor Village and also house properties.
They are also ancestral properties and the said properties were not
included in this suit and so suit is bad for partial partition.

15. The burden of proving the oral partition is upon the
defendants. In the written statement the defendants have not given any
particulars of relinquishment of right by plaintiffs. They have not
stated in whose presence the said oral relinquishment took place and
who were the mediators etc. The first defendant D.W-1 during cross
examination clearly admitted that

“EFFB:IBB@G::@LEI ArEBEnsEn CHIewWTs aMUGLT SMTT 6 gialn
@e06men. BTer  geflurs  QeTsms  omuelss  MBSSNE
SLOUETRIGHT GTEHOID @ame  sTETMTR  SHSTer.  UhETILSIH

S OUETITRIGET) 6TES  LOTMM(LHLD ﬂg}U@g;g,s)ﬂﬁﬁsmsu.”

Therefore, the evidence of D.W-1 itself goes against the averment of
the written statement in respect of alleged relinquishment of right by
plaintiffs. In the evidence also the D.W-1 has not given any material
particulars about the said relinquishment. D.W-2 has deposed that
there was an oral partition. He stated that on 16.9.2007 he measured
and laid survey stones for the lands of defendants 1 & 3. But it is
not the case of the defendants. D.W-2 has not stated about the
alleged oral partition in the year 2001 and so his evidence is no way
support the case of defendants. The defendants relied upon the
Commissioner's report and plan Ex.C-1 and Ex.C-2. But the
Commissioner has not measured the suit properties. He has only
noted down the physical features of the suit properties. The
Advocate Commissioner cannot say about the possession and
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enjoyment of the lands by particular persons. It is settled position of
law. Therefore, the Commissioner's report and plan, as rightly
contended by the learned Counsel for the appellant, cannot be relied
upon to decide about the oral partition, in the absence of independent
evidences, oral as well as documentary. The trial Court by picking
up some portion of the evidence, from evidence of P.W-1, has given
a finding that an oral partition was admitted by the plaintiffs. But the
evidence has to be read as a whole. It is the consistent case of the
plaintiffs and evidence of P.W-1 that there was no permanent
partition between the plaintiffs and the defendants which has been
admitted by D.W-1 also. That being so it is not proper to read in
between the lines of P.W-I's deposition and pick up holes from the
said evidence and come to a conclusion that there had been an oral
partition. Further the Muthusamy, who is the vendor of the
defendants was examined as P.W-2 and he deposed that he enjoyed
the suit property in common along with the plaintiffs and sold the
same to the Periyasamy and Ramasamy and no permanent partition
had taken place between them till date. Therefore, his evidence is
also not support the case of the defendants.

16. Further Ex.A-1 to Ex.A-14 are the patta and A register
Extract in respect of the suit properties. They reveal that the revenue
records stands in the name of original owner Nallamuthu Gounder. If
really a partition had taken place in the year 2001 itself, as stated by
the defendants, naturally mutation of entries in the revenue records
ought to have taken place in the names of the defendants separately.
On this ground also the defence plea of oral Partition is unreliable.”

7. The learned Judge had not at all discussed about the admissions
made by P.W-1 in the cross-examination which was relied by the learned trial
Judge. The learned Judge had misdirected himself and placed the burden on
the Defendants and thereby reversed the Judgment of the learned I Additional
District Munsif and granted preliminary decree for partition. Also, he would
submit that the learned Judge had not heard the Respondents in the Appeal in

A.S.No.92 of 2010, they were set ex-parte.
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8. While admitting this Second Appeal on 23.10.2013, this Court had
framed the following Substantial Questions of Law:

(i) Whether the first Appellate Court has erred in law and
misdirected itself in granting the preliminary decree merely on
the basis of oral assertion in the evidence of P.W-1 in the
absence of any other oral and documentary evidence to disprove
the separate possession and enjoyment of the respective sharers?

(ii) Whether the first Appellate Court is right in allowing
the appeal suit by treating the appellants 1 to 3 herein as ex
parte even though they had not been served any notice as per the
mandate of law?

(iii) Whether the judgment of the first Appellate Court is
vitiated for protecting the interest of the minor appellants 4 and

5 in a proper perspective in the appeal suit?”

9. The substantial questions of law were admitted by this Court on
23.10.2013. Therefore, he seeks to remand this case to the first Appellate
Court with a direction to hear the Appeal afresh by affording an opportunity to

the Respondents to put forth their submissions.

10. The learned Counsel for the Respondents submitted his arguments
by way of reply to the argument made by the learned Counsel for the
Appellants in the Second Appeal. As per the submission of the learned
Counsel for the Respondents, the Respondents are the Plaintiffs before the trial
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Court and the Appellants before the Appellate Court. The trial Court had
dismissed the suit for partition on the ground raised by the Defendants in the
written statement that (i) There was already an oral partition and (ii) There

was partial partition. Therefore, the suit was dismissed.

11. Aggrieved by the dismissal of the suit for partition preferred by
the Plaintiffs in O.S.No.40 of 2008, the Plaintiffs in O.S.No.40 of 2008 had
preferred Appeal in A.S.N0.92 of 2010. The Appellate Court had issued
summons to the Defendants, even though Defendants as Respondents in the
Appeal in A.S.No0.92 of 2010 received summons, they failed to appear before
the first Appellate Court. Since there were minor Defendants, the minors
interest had been protected. Therefore, the Appellate Court appointed Advocate
Tmt.Indrani as Court Guardian of the minors. The Guardian of the minors as
Respondents also advanced arguments defending the judgment of the trial
Court and claiming that the judgment of the trial Court was on proper
appreciation of evidence and it is a well reasoned judgment that does not
warrant any interference. The appeal lacks merit and is to be dismissed.
Therefore, the submission of the learned Counsel for the Respondents that the
Respondents were not heard and Respondents were not served with summons

cannot be accepted.
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12.  The learned Appellate Judge had afforded opportunity to the
Respondents in the Appellate Court. After hearing the arguments of the learned
Counsel for the Appellants (Plaintiffs before trial Court) and the Respondents
(Defendants before the trial Court) after independently assessing the evidence
before the trial Court had discussed the judgment of the learned trial Judge and
faulted the judgment of the trial Court for not considering the evidence of the

Defendants.

13.  As per the submission of the learned Counsel for the Respondents
in this Second Appeal who were the Appellants before the first Appellate
Court, the burden of proof regarding the facts stated in the written statement is
upon the Defendants. The Defendants claim that there was oral partition and
also partial partition in the family of the Plaintiff and vendors of the

Defendants.

14.  As per Section 102 of the Indian Evidence Act, the facts pleaded
in the plaint or written statement by the respective parties, the burden is on the
respective parties to prove those facts. Here the Defendants in the written
statement claim that there was oral partition and also partial partition in the
family of the Plaintiffs and vendor of the Defendants. The pleadings filed by
the Defendant-1 and Defendant-2 in the written statement had to be proved by
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them. The burden is on them as per Section 102 of the Indian Evidence Act.
They had not discharged the burden cast upon them. Therefore, the contention
that the partial partition and oral partition is to be considered as contents of the
written statement not proved by the Defendants as per the Indian Evidence Act.
The learned trial Judge, I Additional District Munsif, Erode had misdirected

himself/herself and dismissed the suit.

15. The learned Appellate Judge had re-assessed the entire materials
and found out that the Plaintiffs had proved their case. The Defendants had not
proved their pleadings in the written statement through proper evidence as per
the provisions of the Indian Evidence Act. Therefore, the learned first
Appellate Judge, the learned I Additional Subordinate Judge, Erode had on
proper appreciation of evidence set aside the judgment of the trial Court and
granted preliminary decree for partition. When the Defendants had not proved
their contention in the written statement through proper evidence before the
trial Court, the claim of the Plaintiffs for partition had to be decreed. Therefore,
the learned first Appellate Judge had granted preliminary decree for partition.
Now, [.LA.N0.991 of 2012 filed by the Plaintiffs before the I Additional District
Munsif, Erode is pending for passing of final decree. The Advocate
Commissioner had been appointed already. He visited the suit property and
filed his report. Based on his report, final decree is to be passed by the learned I

Page 12 of 29

https://lwww.mhc.tn.gov.in/judis



S.A.No.965 of 2013

Additional District Munsif, Erode in continuation of the preliminary decree

granted by the learned first Appellate Judge in A.S.No0.92 of 2010.

16. The learned Counsel for the Respondents further submitted that
the submission of the learned Counsel for the Appellants stating that the suit
for partition is not maintainable. When the suit for preemption already filed by
the Plaintiffs was dismissed thrice for non-prosecution and the petition seeking
to restore the suit was dismissed. Aggrieved by the same, the appeal in
C.M.A.No.56 of 2000 preferred by the Plaintiff in O.S.N0.492 of 1991 as
petitioner in 1.A.N0.946 of 1999 was also dismissed by the learned Principal
District and Sessions Judge. It is the right of the Plaintiffs to seek remedy and
to prosecute the case. Merely the suit for preemption was dismissed, it does not
mean that the suit for partition preferred by the very same Plaintiffs is not

maintainable. The suit for partition is maintainable.

17.  The learned Counsel for the Respondents also vehemently
objected regarding the submission of the learned Counsel for the Appellants
that the Second Appeal may be disposed of with a direction to the learned first
Appellate Court Judge to consider afresh the argument of the Appellants in
A.S.No.92 of 2010 and the Respondents (Defendants before the trial Court)
and dispose of the A.S. After this long period of time, the same need not be
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remanded back to the first Appellate Court. Instead the Second Appeal can be
disposed of on merits. This Second Appeal preferred by the Defendants in the
suit before the learned 1 Additional District Munsif, Erode and the Appellants
before the first Appellate Court was disposed of by the first Appellate Judge on
proper appreciation of evidence, after hearing both parties, Appellants as well

as the Respondents.

18. The learned Counsel for the Respondents invited the attention of
this Court to Paragraphs 15 and 16 of the Appellate Court Judgment (as
Extracted in paragraph 6 above), wherein it is found that the learned first
Appellate Judge has discussed the evidence properly and also shifted the
burden as per the Indian Evidence Act. The specific plea of the Defendants
regarding the oral partition and partial partition was not proved in their
evidence. Therefore, the learned Judge had found that the Defendants had
abandoned the contents in the written statement. Nothing is found perverse in
the Judgment of the learned first Appellate Judge. As per the provisions of the
Indian Evidence Act under Section 101, the Plaintiff has to prove his or her
own case through cogent acceptable evidence. As per Section 102 of the
Indian Evidence Act, the specific plea made either by the Plaintiffs or the
Defendants has to be deposed of by them. The burden of proof is on the
Defendants who had made the claim of partial partition and oral partition. To
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prove such oral partition and partial partition through cogent evidence by
marking documents, and examining witnesses who remained as witnesses in
the oral partition or as witnesses for the partial partition, the learned first
Appellate Judge had rightly reversed the finding given by the learned trial
Judge. Therefore, the learned Counsel for the Respondents seeks to dismiss the

Second Appeal as having no merit.

19. Heard the learned Counsel for the Appellants, Mr.N.Manokaran
and the learned Counsel for the Respondents, Mr.V.S.Kesavan. Perused the
Judgment of the trial Court and the first Appellate Court. Perused the evidence
of the Plaintiffs and Defendants before the trial Court through P.W-1 and D.W-

1, Ex.A-1 to Ex.A-8, Ex.B-1 to Ex.B-3 and Ex.C-1 and Ex.C-2.

20.  On Perusal of the judgment of the learned I Additional District

Munsif, Erode, in O.S.No.40 of 2008, it is found that the learned 1 Additional

District Munsif had on proper appreciation of evidence dismissed the claim of

the Plaintiff for partition on the ground that the 274 Plaintiff as P.W-1 in his
cross examination admitted that there was an oral partition between the father
of the Plaintiffs Kulandaisamy and their uncle Muthusamy. The properties that
were enjoyed by Muthusamy, the paternal uncle of the Plaintiff was purchased

by Defendant-1 and one Periyasamy through two sale deeds. Muthusamy and
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his daughters sold their undivided half share in the suit property to the 1%
Defendant Ramasamy and one Periyasamy on 08.08.1991 under two sale deeds
without informing the Plaintiffs who had got undivided half share therein.
Hence, the Plaintiffs filed the suit for enforcing the right of preemption in
0.S.No0.492 of 1991 before the learned Sub Judge, Erode. The Defendant-1 in
the suit in O.S.No.40 of 2008 and the Late. Periyasamy were included as
Defendants 4 and 5 in the earlier suit in O.S.N0.492 of 1991 before the learned
Sub Judge, Erode. The Plaintiffs were unable to proceed with the said suit due
to unavoidable circumstances. Hence, the suit was dismissed for default on
08.10.1998. Thereafter, the Plaintiffs could have pursued the matter because
the petition to restore was also dismissed. In any event, the Plaintiffs, the
Defendant-1/Ramasamy and the said Periyasamy jointly enjoyed the
properties. The said Periyasamy died about six months ago leaving behind
Defendants 2 to 5 as his legal heirs. This is the gist of the plaint. Therefore, the

Plaintiff sought partition of half share in the suit property.

21. The Defendant-1 filed written statement which was adopted by the
other Defendants whereby they had stoutly disputed the claim of the Plaintiffs
stating that the Plaintiffs in this suit in O.S.No.40 of 2008 had filed the suit for

partial partition with an intention to cause harassment to the Defendants 1 to 5.
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22. It i1s the contention of the Defendants that there was an oral
partition in the family of the Plaintiffs and the vendor of the Defendants,
Muthusamy, whereby they had orally partitioned the properties and enjoyed
them. What was orally partitioned and in enjoyment of Muthusamy, was sold
to Defendant-1/ Ramasamy and one Periyasamy. Since Periyasamy died, the
wife and children of Periysasamy are the Defendants 2 to 5, including

Defendants 4 and 5 minor children.

23.  Also, it i1s the contention of the Defendants in the written
statement that the suit for partial partition is not maintainable. The suit was
stoutly disputed by the Defendants. The learned I Additional District Munsif,
Erode on the pleadings of both the parties had framed following issues.

1. Whether the Plaintiff is entitled to relief of partition of their half

share?

2. Whether the claim of partial partition claimed by the

Defendants is true ?
3. To what other relief the Plaintiff is entitled?

24.  The 2" Plaintiff Chidambaram examined himself as P.W-1 and in
his evidence he had marked documents relied by him as Ex.A-1 to Ex.A-8.
Ex.A-1 and Ex.A-2 are patta. Ex.A-3 and Ex.A-4 are A-Register Extract. Ex.A-
5 is the kist receipt. Ex.A-6 is the certified copy of the earlier suit filed by the
Plaintiff in O.S.No0.492 of 1991. Ex.A-7 is the written statement filed by

Defendant-1 in O.S.No0.492 of 1991. Ex.A-8 is the written statement of minor
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Defendants 4 and 5. Muthusamy was examined as P.W-2. Plaintiff evidence
closed with P.W-2. The Defendant-1 examined himself as D.W-1. In the
evidence of Defendant-1, Ex.B-1 to Ex.B-3 were marked. Ex.B-1 is the sale
deed in favour of Defendant-1 and Periyasamy dated 18.07.1996. Ex.B-2 is the
sale deed dated 08.08.1991 in favour of the Defendants. Ex.B-3 is the sale
deed dated 08.08.1991 in favour of Periyasamy. When P.W-1 was cross
examined, he had specifically admitted the suggestion of the learned Counsel
for the Defendant that there was oral partition in the family between the father

of the Plaintiff and paternal uncle Muthusamy.

25. Ex.B-1 is the certified copy of the sale deed in favour of
Chinnaswamy by Muthusamy son of Nallamuthu Gounder dated 18.07.1996.
Ex.B-2 is the sale deed dated 08.08.1991 in favour of Ramasamy, the
Defendant-1 by Muthusamy son of Nalla Muthu Gounder. Ex.B-3 is the sale
deed dated 08.08.1991 in favour of Periyasamy, son of Tulasi Mani Gounder,
Father of Defendants 4 and 5. In the cross examination of P.W-1/
Chidambaram, he had clearly admitted that there was oral partition between his
father Kolandasamy and his paternal uncle Muthusamy. Also, he had clearly
admitted that the property that was orally partitioned between Muthusamy
Gounder, the vendor of the Defendants and the father of the Plaintiff was sold
by Muthusamy Gounder to the Defendants that the partition was oral partition

Page 18 of 29

https://lwww.mhc.tn.gov.in/judis



| .:‘.;.:..
B el
O

S.A.No.965 of 2013

with metes and bounds was also admitted. There is specific admission that the
oral partition between Muthusamy Gounder and the father of the Plaintiff
Kolandasamy was 30 years prior to the filing of the suit. He had specifically
admitted that the oral partition was not mentioned in the plaint. Kuzhuvakadu,

Pazhiyakadu, Poochakaddu had not been included in the suit property.

26.  Under those circumstances, on appreciation of evidence admission
being the best evidence, the learned I Additional District Munsif, Erode by
judgment dated 30.06.2010 dismissed the suit of the Plaintiffs for partition in
0.S.No.40 of 2008. Aggrieved the Plaintiffs had filed Appeal in A.S.N0.92 of
2010. In the A.S, the Defendants were not served. The minor Defendants 4 and

5 were set ex parte and Court Guardian was appointed.

27.  On re-appreciation of evidence, the learned I Additional Sub
Judge, Erode without properly appreciating the evidence, set aside the
judgment of the learned Additional District Munsif in O.S.No.40 of 2008 dated
30.06.2010. Aggrieved the Defendants are before this Court by filing this

Second Appeal.

28.  On perusal of the judgment of the learned Additional Sub Judge, it
is found that the learned Additional Sub Judge had ignored the best evidence
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available before the trial Court, the admission of the Plaintiff in cross
examination regarding oral partition in the family of the Plaintiffs' father and
his paternal uncle Muthusamy 30 years prior to the filing of the suit. Under
those circumstances, the learned I Additional District Munsif had rejected the
claim of the Plaintiffs for partition. The best evidence is available. What was in
enjoyment of the paternal uncle Muthusamy Gounder was sold by him and his

daughters.

29. The paternal uncle of the Plaintiffs, Muthusami Gounder himself
had examined as P.W-2. He was subjected to cross examination. He had
admitted in his cross examination that the subject matter of the suit was the
properties in Poochakadu. The properties in Poochakadu were in enjoyment of
the Plaintiffs' father. The properties in Kuzhuvakadu, Paaliyankaadu were in
enjoyment of P.W-2 was admitted by him. He would further add that there was
no deed of partition. Had it not been partitioned, the Plaintiffs and the
Defendants were entitled to half share in all the properties in Kuzhuvakadu,
Paaliyankaadu and Poochakadu was denied by him stating that there was oral
partition. He had admitted that the Plaintiffs in the suit in O.S.No0.40 of 2008
had filed earlier suit in O.S.N0.492 of 1991 against Muthusamy and his
daughters. From the cross examination of P.W-2, who is none other than the
vendor of the Defendants, the claim of the Defendants had been proved that the
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property is in Paalakadu, Other properties are in Kuzhuvakadu, Paaliyakaadu
and Poochakadu. Therefore, the suit is for partition for the properties in
Paalakadu alone and the other properties were left out, that indicates that there
had been oral partition as admitted by P.W-2. There was no partition between
P.W-2 and father of Plaintiffs. Therefore, the learned 1 Additional District
Munsif had rightly dismissed the suit of the Plaintiffs for partial partition and

on the basis, oral partition was proved.

30. The learned I Additional Sub Judge had reversed the finding of
the learned District Munsif on the basis of the argument put forth by the
learned Counsel for the Appellants/Defendants as Appellants, by setting aside
the Defendants ex parte in the Appeal, thereby granted the decree for partition
and half share in the suit properties which is against the accepted principles of
partition. As per Hindu law, all the properties enjoyed by the family had to be

brought to partition.

31. Here, there is specific admission by the paternal uncle as P.W-2
that only one property was brought for partition and rest of the properties were
left out that indicates shares sold by the paternal uncle of the Defendants alone
was subjected to partition. Rest of the properties left by the grandfather of the
Plaintiffs and the father of the paternal uncle P.W-2/ Muthusami Gounder had
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not been brought under partition by including those properties in the suit in
0.S.No0.40 of 2008 which was lost sight by the learned I Additional Sub Judge.
The learned I Additional Sub Judge rejecting the claim of partial partition,
decreed the suit. It is specific admission of P.W-2 vendor of the Defendants
that there are three properties. Only one property is brought to partition.

Therefore, the judgment of the learned I Additional Sub Judge is perverse.

Substantial Question of Law — 1:-

32. The learned 1 Additional Sub Judge without taking effective
summons to minors Defendants 4 and 5 had set the Defendants ex parte and
appointed Court Guardian for the Minors which will not serve the purpose in
this case. The Minors are the children of Periyasamy, the purchaser of the
property along with Defendant-1 Ramasamy. Their interest is affected by the
mischief played by the Plaintiffs. The Plaintiffs had already filed the suit for
right of preemption against the very same Defendants in O.S.No0.492 of 1991
which was dismissed for non-prosecution. Therefore, the claim of the
Defendants that it is an attempt to harass them i1s found justified from the
evidence available on record. The Defendants in the written statement had
stoutly disputed the claim made by the Plaintiffs. In the cross examination, the
vendor of the Defendants/the paternal uncle of the Plaintiffs was examined as
P.W-2 who had in his cross examination admitted that the properties were
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enjoyed more than that. The Plaintiff-2 himself in the cross examination
admitted that 30 years prior to filing of the suit, the properties were orally
partitioned by metes and bounds and was enjoyed by the paternal uncle as
such. The paternal uncle Muthusami Gounder and his daughters disposed of the
properties that they enjoyed to the Defendants 1 to 5. Therefore, the suit for
partition claiming half share, is found to be mischievous when they had not
included the entire family properties. When P.W-2 was confronted regarding
the partition, that all the properties to be brought for partition stated that there
was no deed of partition still there was oral partition. The learned I Additional
Sub Judge on re-appreciation of evidence failed to consider these admissions as
admission 1s the best evidence available in the case. Accordingly, the
Substantial Question of Law-1 is answered in favour of the Defendants
and against the Plaintiffs in O.S.No.40 of 2008 on the file of the learned I
Additional District Munsif, Erode. The first Appellate Court had erred in
law and misdirected itself in granting the preliminary decree merely on the
basis of oral assertion in the evidence of P.W-1 in the absence of any other oral
and documentary evidence to disprove the separate possession and enjoyment

of the respective sharers.

Substantial Question of Law-2:-

33. It is the specific case of the Plaintiff that there was no document
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regarding enjoyment of the properties for generations. On perusal of the
records, it is found that after entertaining the Appeal, summons was ordered to
the Respondents 1 to 5/Defendants 1 to 5. Summons to the Respondents 1 to 5
was returned unserved. Therefore, at the request of the Appellants/Plaintiffs
paper publication was ordered in “Kaalai Kathir” and accordingly, paper
publication was effected by the Appellants/Plaintiffs. Based on the paper
publication, the learned Appellate Judge/learned I Additional Sub Judge,
Erode, had on 12.04.2011 set the Respondents 1 to 3 ex parte. Since the 4"
and 5™ Respondents are minors, Mrs.P.Indirani, Advocate was appointed as

Court Guardian for the minor Respondents 4 and 5.

34. In the introduction paragraph, the learned Judge had observed as
follows:

“This appeal is coming on 7.7.2011 for final hearing before
me in the presence of Thiru.P.Manickam, Advocate for the
appellants and court guardian Tmt. P.Indrani, Advocate for the
minor respondents 4 and 5 and R1 to R3 are being called absent
set ex parte and upon hearing the arguments on both sides and
upon perusing all the documents on record and having stood over
for consideration till this day, this court delivered the
following:-"

35.  On perusal of the judgment, it is found that the argument of the
learned Counsel for the Appellants was accepted by the learned I Additional

Sub Judge, since the Respondents remained ex parte and the Court Guardian as
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Guardian of Minor 4™ and 5™ Respondents had not effectively argued the case
the learned Judge had reversed the judgment of the learned 1 Additional
District Munsif, Erode in O.S.No0.40 of 2008. It is an acceptable principle as
laid down by the Hon'ble Supreme Court that while the Court appreciates
evidence, the Plaintiff who knocks the door of the Court seeking relief in
favour of the Plaintiff has to let in evidence and the Plaintiff is not expected to
seek a decree by picking holes in the evidence of the Defendant. The Plaintiff
has to stand or fall on the strength of his/her pleadings and evidence. Here, the
Plaintiffs had sought partition of the property. It is the specific case of the
Defendants that there was already an oral partition in the family consisting of
Muthusamy Gounder and Kulanthaisamy Gounder, the sons of Nallamuthu
Gounder and Muthusamy Gounder had sold the property to the Defendants
Ramasamy and Periyasamy. Since patta and revenue records stood in the name
of Nallamuthu Gounder, Muthusamy Gounder along with his daughters had
sold his share of the property to Ramasamy and Periyasamy, the Defendants 1
to 5. While so, the learned I Additional District Munsif, Erode, had on proper
appreciation of evidence, rejected the claim of the Plaintiffs thereby dismissed
the suit. Whereas the learned I Additional Sub Judge, Erode, as Appellate
Judge, set the Defendants ex parte and the Court Guardian Mrs.P.Indirani,
appointed as Guardian of the minor Respondents 4 and 5 had not effectively
argued the case of the Defendants, the legal heirs of the deceased Periyasamy
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thereby the learned I Additional Sub Judge, Erode had granted preliminary
decree for partition ignoring the admissions in cross-examination of the
Plaintiffs before the learned I Additional District Munsif, Erode and the
principles laid down by the Hon'ble Supreme Court regarding the appreciation
of evidence and grant of decree to the Plaintiffs by picking holes in the
evidence of the Defendants (Defendants being set ex parte in the Appeal). The
learned I Additional Sub Judge, Erode, had granted preliminary decree after
having set the contesting Defendants ex parte, after issuing paper publication
whereas effective summons was not served. Therefore, the learned Counsel for
the Appellants in the Second Appeal/Defendants in the suit in O.S.No.40 of
2008 had sought remand of the case to the learned I Additional Sub Judge,
Erode to hear the first Appeal on merits and dispose of the appeal on merits.
Since the re-appreciation of evidence is found erroneous, the Substantial
Question of Law-2 is answered in favour of the Defendants and against the
Plaintiffs in O.S.No0.40 of 2008 on the file of the learned I Additional
District Munsif, Eroed. The first Appellate Court is not right in allowing the
Appeal Suit by treating the Appellants 1 to 3 herein (Defendants before the
learned I Additional District Munsif, Erode in O.S.No0.40 of 2008) as ex parte
even though they had not been served any notice as per the provisions of the

Code of Civil Procedure, as per the mandate of law.
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Substantial Question of Law-3:-

36. In the light of the Substantial Question of Law-2 having been
answered against the Plaintiffs in O.S.No.40 of 2008 on the file of the learned I
Additional District Munsif, Erode, on the same reasoning, the judgment of the
first Appellate Court is vitiated for not protecting the interest of the minor
Appellants 4 and 5 in a proper perspective in the Appeal Suit. The Substantial
Questions of Law-3 is answered in favour of the Defendants and against
the Plaintiffs in O.S.No0.40 of 2008 on the file of the learned I Additional

District Munsif, Erode.

In the result, this Second Appeal is allowed with cost throughout.
The Judgment and decree dated 19.07.2011 passed in A.S.No0.92 of 2010 by
the learned I Additional Sub Judge, Erode, is set aside. The judgment and
decree dated 30.06.2010 in O.S.No.40 of 2008 by the learned 1 Additional
District Munsif, Erode, is found well reasoned judgment and on proper
appreciation of evidence. The same is restored. The suit of the Plaintiffs in
0.S.No.40 of 2008 is dismissed. = Consequently, the connected miscellaneous

petition is closed.

11.07.2025
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To

1. The I Additional Sub Court
Erode.

2. The 1 Additional District Munsif,
Erode.

3. The Section Officer,

V.R. Section,
High Court, Madras.
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SATHI KUMAR SUKUMARA KURUP, J.
shl

Judgment made in
S.A.N0.965 of 2013

11.07.2025
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