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This Second Appeal has been filed to set aside the Judgment and Decree
of the learned Principal District and Sessions Judge, Ariyalur made in
A.S.No.111 of 2012 dated 27.11.2012 confirming the Judgment and Decree of
the learned District Munsif, Jayankondam made in O.S.No.23 of 2002, dated

28.01.2010.

2. The brief facts, which are necessary for the disposal of this
Second Appeal, are as follows:-

2.1. The Plaintiff in O.S.No.23 of 2002 on the file of the learned
District Munsif, Jayankondam is the Appellant in the Second Appeal. The
Plaintiff had purchased the suit property which is an extent of 4 and 2 cents
with specific boundaries in Survey No.80/3. The suit property was part of the
property in Survey No.80/3 which was originally a zamin land then converted
into a Ryotwari land. In the 'A' register, the land in Survey No.80/3 stood in
the names of Swaminathan and Marimuthu. Marimuthu owned half portion of
the land to an extent of 4 and 'z cents. After his demise, the land was enjoyed
by his legal heirs Mehanadhan and Chandrasekaran. The Plaintiff purchased
the above 4 and '2 cents of land, which is the western 2 portion, through a

registered sale deed dated 22.09.2000. From the date of purchase, the Plaintiff
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had been in possession and enjoyment of the suit property. The Plaintiff had
purchased the land from its true owners. The patta and adangal were
transferred in the name of the Plaintiff. The Plaintiff paid kist for the suit
property thereby except the Plaintiff, no other person has any right over the
suit property. After purchase of the said site, the Plaintiff had constructed a
shed in the suit property and has been enjoying the same as cattle shed. The
Eastern portion of the Survey No0.80/3 belongs to the Defendants, and the
further East portion belongs to one Kaliyaperumal. There are demarcation
between the lands of the above parties. While so, the Defendant attempted to
trespass into the suit property of the Plaintiff without any right. The Plaintiffs
with much difficulty thwarted the same, however, the threat of dis-possession
still continues. Therefore, the Plaintiff had instituted the suit seeking
declaration of title of the suit property and for permanent injunction restraining
the Defendants from interfering with the peaceful possession and enjoyment of
the suit property. The written statement filed by the Defendants disputed the
claim of the Plaintiff. As per the written statement filed by the Defendants, the
said Swaminathan and Marimuthu were not brothers and they did not belong
to the same family. The above Marimuthu did not at all have any right or
interest over the suit properties, thereby, after his demise none of his legal

heirs had any right or interest over the suit property as well. The entire suit
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property mentioned as 'A,B,C,D' in the plaint originally belongs to Arumugam
and Kannusamy. Mahalingam is the son of Arumugam. He and another person
executed an Exchange deed in 1951 and one portion was taken into possession
by Mahalingam and another portion was taken into possession by Thangavelu.
Kannusamy and Swaminathan executed an Exchange deed in 1951 and with
Thangavelu. Marimuthu had no rights over the suit property at any point of
time. The land purchased by Marimuthu is situated near the suit survey
number in another place. After the 1960 Survey, certain mistakes were
committed by the Revenue Officials wherein they mentioned wrong person's
name as owner of the property for Survey No.80/3 by by mistake and they
wrongly included the name of Marimuthu in 'A' Register. The said Marimuthu
had land in S.No.80/4 only and not in Survey No.80/3. Even during the life
time of Marimuthu, partition took place in his family through registered
partition deed, in that partition deed Survey No.80/4 alone was mentioned and
not Survey field No.80/3, so Survey No0.80/3 did not belong to Marimuthu at
any point of time. Survey No0.80/3 actually belongs to one Nallusamy and
Swaminathan. The portion owned by Swaminathan was purchased by the 4th
Defendant, and the portion owned by Nallusamy devolved upon his daughter
Govindammal from whom the 1st Defendant purchased the property. One

Kamachi and another filed a suit questioning the purchase of the property by
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the 4" Defendant from Swaminathan.

2.2. The 4th Defendant had encroached the entire extent in Survey
field 80/3. Therefore, dispute arose between the 1st and 4th Defendant.
Therefore, the 1st Defendant filed suit for partition in O.S.No.114 of 78 before
the learned District Munsif, Ariyalur. The 2nd Defendant in this case was also
the party to the said suit. Preliminary decree for partition was granted in that
suit. The appeals preferred by the 3rd and 4th Defendants were dismissed.
Thereafter, the suit was filed by the 2nd Defendant and the same was
dismissed. One Kaliaperumal also filed the suit claiming right over the
property, that suit was also dismissed. In the final decree proceedings in
0.S.N0.90/24, the suit property was allotted to the share of the 1st Defendant
and ultimately the final decree was passed on 29.03.1981. The 4th Defendant
filed appeal against the final decree and the same was dismissed. While things
stood thus, the 1st Defendant had succeeded to the suit property through the
decree of the Court. While so, one Kaliyaperumal had instigated this Plaintiff
to create some false documents. Accordingly, the sale deed dated 20.09.2000,

without any basis and without any right, came into existence.

2.3. They alleged that Marimuthu and his sons Mehanathan and
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Chandrasekaran had nothing to do in the suit property. They did not have any
title or right over the same. Therefore, the sale deeds are fraudulent. The
Plaintiff with the help of the said Kaliyaperumal trespassed into the suit
property on the western side and put up a temporary shed, however due to the
proper steps taken by the 1st Defendant, the encroachment was removed. The
second appeal preferred by Kaliyaperumal was dismissed at the stage of taking
possession of the suit property by the 1st Defendant through the Court. The
Plaintiff and his men have been making attempts to prevent the same from
1978 without any success. The Plaintiff has neither title nor possession or
enjoyment over the property. He is only a trespasser and hence, the suit has to
be dismissed. One Chandrakasan, the 4th Defendant in the suit expired after
filing the written statement. With the above pleadings, the learned District
Munsif framed the following three issues:-

"I.Whether the Plaintiff is entitled to the relief of

declaration of title to the suit property?
2.Whether the Plaintiff is entitled to declaration as prayed

for?
3.To what other relief?"

2.4. During trial, the Plaintiff was examined as P.W.1 and marked

documents as Ex.A-1 to Ex.A-21. The Defendants had marked documents as
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Ex.B-1 to Ex.B-19.

2.5. On assessment of evidence, the learned District Munsif,
Jayankondam by judgment dated 28.01.2010 dismissed the suit in O.S.No.23

of 2010.

2.6. Aggrieved, the Plaintiff in O.S.No.23 of 2002, preferred an
appeal in A.S.No.111 of 2012 seeking to set aside the judgment of the learned
District Munsif, Jayankondam in O.S.No.23 of 2002 dated 28.01.2010 and to
grant a decree declaring title to the suit property and consequential permanent

injunction.

2.7. After hearing both the Appellant and the respondents, the learned
Principal District and Sessions Judge, Ariyalur by judgment dated 27.01.2012
dismissed the appeal in A.S.No.111 of 2012. Thereby, confirmed the judgment
of dismissal by the learned District Munsif, Jayankondam in O.S.No.23 of

2002, dated 28.01.2010.

2.8. Aggrieved, the Plaintiff before the learned District Munsif,

Jayankondam and the Appellant before the learned Principal District and
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Sessions Judge, Ariyalur had preferred this second appeal against the
concurrent findings by raising the following substantial questions of law:

L Whether the Courts below were right as per law
in dismissing the suit based on the judgment and Decree in
0.5.No.90 of 1984 on the file of the learned District Munsif,
Jayankondam, when the same is not admissible under the
provisions of the Indian Evidence Act, 1872 since, neither
the plaintiff/appellant nor his predecessor were parties to

that proceedings as that suit is not inter parties suit ?

2. Whether the judgment and decree of the Courts
below have any legal sanctity in the eyes of law as the same

stands against the principle of ''judgment in personam?'’

3. Mr.P.Valliyappan, learned Senior Counsel appearing for the
Appellant submitted that the Appellant in the second appeal is the
unsuccessful Plaintiff before the learned District Munsif, Jayankondam and

before the 1% Appellate Court, learned Principal District Judge, Ariyalur.

4. The learned Senior Counsel furnished the genealogy of the family
of vendor of the Plaintiff. The learned Senior Counsel invited the attention of
this Court to the genealogy of the family of the vendor of the Plaintiff. The

property in Survey No.80/3, measures to an extent of 9 cents, in which the
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western 4 and ' cents devolved upon Govinda Padayachi and his son,
Marimuthu. From Marimuthu, it devolved to his sons, Mehanathan and
Chandrasekar. The Survey No.80/3 corresponds to old Survey No.9520/part as
per the settlement Register extracted of the year 1941 as hereunder:
"The property in 80/3 stood in the name of
Nallusamy Padayachi and Govinda Padayachi. The
Respondents here in traced their claim to eastern half of
S.No.80/3 belongs to Kannusamy Padayachi. Kannusamy
Padayachi had two sons Nallusamy Padayachi and
Saminathan Padayachi, Nallusamy Padayachi executed
sale deed dated 04.12.1970 to the I’' Defendant Dhanraj.
Saminathan Padayachi executed the sale deed dated
14.03.1968 in favour of Chandrakasan/4" Defendant. The
sale deed in the name of Chandrakasan/4™ Defendant is

marked as Ex.B.2 the sale deed in the name of the 1"
Defendant/Dhanaraj dated 04.12.1917 marked as Ex.B.1."

5. The claim of the Plaintiff herein is through the sons of
Marimuthu, Chandrasekaran and Mehanathan. The Plaintiff had obtained two
sale deeds, one through Mehanathan under Ex.A-2 dated 20.09.2000, and
another through Chandrasekaran under Ex.A-3 dated 22.09.2000. The Plaintiff
in O.S.No.23/2002 had purchased the western end of S.No0.80/3. Therefore,
the properties are different. The learned Senior Counsel invited the attention
of this Court to the description of the property marked as Ex.B-1 and Ex.B-2.
Ex.B-1 is the sale deed executed in favour of the 1* Defendant/Dhanraj on

14.12.1970 by Govindammal wherein, the details of the property are given as
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bounded on the west by Marimuthu site. The property purchased by the 1*
Defendant/Dhanraj on 14.12.1970 clearly mentions the western boundary of
his property as the property belonging to Marimuthu, that shows the claim
made by the Defendants in the written statement are not true as their own sale
deed mentions the western boundary site belonging to Marimuthu. Also it is
the contention of the learned Senior Counsel that the measurements given in

Ex.B-1 is a larger extent than what is the extent on ground. It is mentioned as

s Cueo miguy 72 , GFeT awe greup 100 .

6. The learned Senior Counsel further submitted that grgug
measurement in Tamil was interpreted by the Honb'le Judge of this Court, His
Lordship Mr.Justice Jayachandran as 3/4™ of a foot. If that is calculated, the
extent would be more than what is available on the ground; in fact it would
exceed 9 Cents, which is not true. There is no such property as per the
measurements in Ex.B-1. The learned Senior Counsel for the Appellant also
invited the attention of this Court to the partition deed in the family of the
Appellant's vendor as claimed by the Respondent which was marked as
Ex.B.12. During trial it was the contention of the learned Senior Counsel for
the Appellant that, after the family partition the house sites were not included.

Therefore, reliance cannot be placed on the partition deed marked as Ex.B.12.
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The learned Senior Counsel invited the attention of this Court to the 1946
settlement register in which the suit property is shown as belonging to Kannu
Padayachi's son Saminathan and Govindasamy's son Marimuthu, which is
part of the old Survey No0.9520/part. Therefore, the claim of the Plaintiff and
his vendor was naturally proved. Also, the learned Senior Counsel invited
the attention of this Court to the decree marked on the side of the Defendants
in O.S.No0.58 of 2001 which was marked on the side of the plaintiff as Ex.A-
11 in which the Plaintiff and his vendors were not parties to the suit in
0O.S.No.58 of 2001. Ex.B-1 and Ex.B-2, even though, marked before the
learned District Munsif, Jayankondam, the parent document for Ex.B-1 and
Ex.B-2 were not marked previously, The village was identified as 'Enam
Village'. Therefore, Ex.A-14 filed by the Plaintiff shows that the ancestors of
the Plaintiff's vendor were in enjoyment of the properties as per settlement
register of Angarayanallur Village for the year 1946, which was marked as
Ex.A-14. Ex.A-13 is the ground rent register of Angarayanallur Village
wherein, it is clearly stated that S.No. 80/3 stood in the name of
Swaminathan, son of Kannu Padayachi and Marimuthu, son of Govinda
Padayachi. Therefore, the claim of the title by the plaintiff had been

established through cogent evidence before the trial Court. If the measurement

in Ex.B-1 is considered 'grglug' as given in the sale deed, it will be an extent
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of 12.40 cents, which is not true, as the original record as per register is 9
Cents for the entire S.No. 80/3. Therefore, the documents under Ex.B-1 is not
a true sale deed. The Defendants failed to prove prior title. As per the earlier
records, Ex.A-13 and Ex.A-14 are of the year 1946, Kadastal surveyed areas,
and ground rent register maintained by the Revenue Department shows a total
extent of 9 cents of land in Survey No0.80/3 was in the enjoyment and
possession of 2 families, Swaminathan, S/o Kannu Padayachi and Marimuthu,
S/o Govinda Padayachi. The total extent of 9 cents was equally divided
between them. It is only the house site. That was not included in the family
partition with regard to agricultural loans. Therefore, the claim of the
Defendants in the family partition between the members of the Appellant's
vendor as per partition dated 19.03.1971 under Ex.B-12 that the property does

not form part of the Plaintiff's vendor cannot be accepted as truth.

7. The learned Senior Counsel for the Appellant also invited the
attention of this Court to the Plaint in O.S.No.58 of 2001 wherein it was stated
as executed by one Ramachandran against the 1st Defendant herein in which
neither the Plaintiff nor the vendors of the Plaintiff were parties to the suit.
The Plaintiff had filed Interlocutory Application seeking to stay the

Execution Proceedings. That was dismissed. The learned Senior Counsel
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invited the attention of this Court to the cross examination of D.W.1 which

read as follows:

‘oG s16007.80,/ 0 s &TCRI  6TewT  6TE  STeOTMY

STETLSDE QSTST  STERw  ESbaTnssh  Sresn
Ceiwafwm. angl sl Srese) GFLs oySTasmeT  Frar
urrssakeme. L Lr st 1142 ams]  Gluwrflyn  smlETser
Gl Grrser  aTpre  Sflumw.  Sreur  GETSMS
CUTQSSISTET LULLT QTHGAISHE (par wrm  Gluwrk Ll LT
Brrss atny gwss Gefurg. mrar  KsloarnsshEnS)
gGourgans sy Srar  Qerssk  osmuai ol

Blrrss satnre) sflrar. srour GeTss sl &wis aurmiei

b aaTeG  Ceflurg. amgl 20008  QsTLLmu  Guim
AURGCLTSIGTT  TaT&@ sy,  amg] &huw  Gupy  afkurn
Brar  srasloussh  way CsTEsg  afFmraemrifrGurg
Csrflnirsg. ouGUTE ShTaTsns @ Gy GCBTLLms
Guiie (5 & ITT. eSS 5S TETHE GOUTEETLO
SESCUTSISTRT vy GBI & TESSULLL G BTeT
200058606 Gardar way STEsM CEFLGCST. BT Haudsr
e sresw GEws e aupsstar 90,84  amd] g
souforr @wsoew O.S.No.116/78 aupsslpun and] e syufkrr
B, TETEGL T FCETSTEGL  GFMULL
aupss gl e Srudkrr B, BT STauT  GETSMS
Curmss sresn GEwus T aupsGsar s argl
sruflorr Qe eaTpre FGTeT. hrg ausmru_GsW & ] &
feTm o aTeTEl  SGTOUT  GETSS  6TeTmme)  6TETSHE  GEIlmS.
Gi6LIT S 60T osgyRIkv surs] (% [BLITITE CsrgGsm.
ESbaTnsSWIBES LT Yaunsd CFvvaivm. arg]
aupssfkor mass L& Gews,

7.67.98,72002 6T60TR) 6TEOOTEIOIRY  SITOUT mégéﬁwas &L.gz&'cEEITL-gz
Brs ayss weuw ey poeptupy L pLalpsDS
Es556smfl aG.  way STESN CEWSYEESTT. YBS ey
soenLe & Cemrmar o wikSbainssWe — GEaTmm.
Clessmsor o wrkgbaTnssh — Ermue) way STESH  GEWS)
ook GrrsCurg) G SkL&STS — GTImTSS kTR
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EonCamm wayefv wr oETrmET (pe&& TATEE &aTSTD
SUULLL . mrer  Gaurgsar  T(558  16.7.2003  Glssremsr
o wTESaTnssw 6L 2 ssramsars 18.7.2003 6aTmre) TS
Ceflurgl. Gesreamsr o wTESlaTnssk mLEs &Ermue) waaik
mrer  aupssleT  (poow  yor oy Carar.  oysaninG  weay
BOTEHLIE Q60T E eTETHTER FBTST. BTeT Shww armshpeEEL0
murfkr Gt Caraflgsiorar.  GCeraflsswwrar o Gl
wogyemsl  Caraflsguwrar  BOETOEGL  NESH — FCHTSTT
smilEremeE@y ursw Hurg srusslBatu  srar  GCErsms
sqersE W CETGRESSTT TR SPSTRT. YBS ETwSsw
sraur Gersg Comék GCersgissess &yuww  armslyerCarer.
srour CErsSkT sTCa etk Gorss afkugrarn 9 Gl
grar.  asfl. UM sawm@arer  oyare;  Sraur  &TGa
6T 600T ST IS5 IT 60T V0 afbvdirar 9676 GamymLLors
TSLLLL GIGTeT. TasUl v smrL  Sraumr Glersskr oyere)
Soum TR Sflumw. mrer &huns anmmEl Srossw  sraur
Clersms mrar eTng UTTGSANm.  Blanipssk o arar
snsyerear snilErsarl flnng &yww armskrmr. oem 4 1/
2 Qg &Wuuo m/T/!z;aﬂ/_{m'm/T/T', sTaFLL 1P SBITEUIT FrCeal
sT6mT  GlUTmIS SleTeT EpGue) ClSaTRI ) YT SaImI 6TETHITE
TS  CSAUTS.  STour  QETSMS  GUTMISS  BTET LT
wromw  Cews sragsk wrr G ULLT QYEESE 6TaTm
s  CSfurg. ufhirssmear usShsSkT Tl L K&
BraT ESlansskh sresa Gewwaima'”

8. Ex.A-11 in the earlier suit was filed by one Ramachandran, 2™
Defendant against the 1st Defendant, Dhanraj in O.S.No.58 of 2001 in which

the suit property in O.S.No.58 of 2001 was identified with boundaries as
GmrCsTenr PRSFHES Ss® srdlug referring to this plaintiff. In the earlier
suit between the 1st Defendant and 2nd Defendant in this case, the 1st

Defendant died during the pendency of the appeal in which his legal heirs
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were impleaded as respondents 2 to 4 in this second appeal. The learned
District Munsif failed to appreciate those facts while assessing the evidence,

and misdirected and dismissed the suit.

9. The learned Senior Counsel for the Appellant invited the attention
of this Court, Section 105 of C.P.C which reads as under:

"(1) Save as otherwise expressly provided, no appeal
shall lie from any order made by a Court in the exercise
of its original or appellate jurisdiction, but where a
decree is appealed from any error, defect or irregularity
in any order, affecting the decision of the case, may be
set forth as a ground for objection in the memorandum

of appeal.

(2) Notwithstanding anything contained in sub-section
(1), where any party aggrieved by an order of remand
from which an appeal lies does not appeal therefrom, he
shall thereafter be precluded from disputing its
correctness."

10. The learned Senior Counsel for the Appellant relied on this to
grant decree in this second appeal on the basis that the judgments of the trial
Court and the 1st Appellate Court were erroneous. Therefore, invoking this
provision to set aside the grant of decree and its consequent execution in
0.S.No.58 of 2001 in which neither the Plaintiff herein nor his predecessors in

title were parties to the earlier proceedings. The learned Senior Counsel also

invited the attention of this Court to Order 7, Rule 7 of CPC which reads as
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under:

"Relief to be specifically stated.- Every plaint
shall state specifically the relief which the plaintiff
claims either simply or in the alternative, and it shall
not be necessary to ask for general or other relief
which may always be given as the Court may think just
to the same extent as if it had been asked for. And the
same rule shall apply to any relief claimed by the
defendant in his written statement."

11.  Therefore, the learned Senior Counsel for the Appellant sought to
set aside the concurrent judgment of the learned District Munsif, Jayankondam
and the learned Principal District Judge, Ariyalur and to grant decree declaring
title to the suit property in favour of the Plaintiff and consequential injunction
herein against the Respondents herein, the Defendants before the learned

District Munsif, Jayankondam.

12. In support of this contention, the learned Senior Counsel for the
Appellant relied on the following judgments:

12.1. In the case of K.R.Kamalraj v. C. Sridharan reported in 2021 (2)
CTC 650 wherein this Court has observed as follows:

“13. At this juncture, it is relevant to observe that in the said
judgment passed in C.R.P.(PD).Nos.1869 and 1870 of 2016, this
Court at paragraph Nos.4 and 5 has held as follows:- "4. .....
Further, the contention that the Exs.C.3, C.4 and C.5 do not
render any aid to the Court for proper adjudication is liable to be
rejected as it is falling in the domain of this Court to decide it. 5.
..... By way of an additional proof affidavit dated 08.06.2015, the
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plaintiff had informed concurrence therewith. The case stood
posted for judgment on 05.11.2015 when 1.A.Nos.1626 and 1627
of 2015 have been moved towards reopening of the cases for the
purpose of reappointment of the very same Advocate
Commissioner. Though the case was last posted for judgment on
24.06.2016, the Court below was precluded from passing
judgment on such date since as a consequence of entertaining the

present revisions, an order of interim stay was passed on
22.06.2016."

14. In other words, the earlier application filed for reopen
was dismissed and consequently, the application filed for
appointment of Advocate Commissioner was also dismissed.
While dismissing the request for appointment of Advocate
Commissioner to revisit the suit property, the trial Court has
observed that the contention that Exs.C.3, C.4 and C.5 do not
render any aid to the Court for proper adjudication, is liable to
be rejected as it is falling within the domain of this Court to
decide it. The said finding has been confirmed in the above said
Civil Revision Petition Nos.1869 and 1870 of 2016. Thereafter,
the suit argument was heard and judgment was pronounced on
08.08.2016. In the said judgment passed in O.S.No.195 of 2010,
the learned District Munsif, Kangayam, has observed as follows:-

"10. ... Thus, it appears from Exs.C.3 to C.5 that the
property of the plaintiff is encapsulated with kiluvan fence
on four sides. ....... The said canal to an extent of 18 cents is
running West to East on the plaintiff's property and to an
extent of 15 cents running in the 1 st defendant's property.
The Advocate/Commissioner as well as the surveyor has not
given any measurements falling in excess in the 1 st
defendant's land. In other wards there is no encroachment
has been pointed out on the immediate west of the 1 st
defendant's land and also on the immediate east of the
plaintiff's property. 14. ..... For the reason that he has failed
to bring on record the exact measurements of the suit
property before this court even otherwise by way of Exs.CI
and C2. What has been brought under Exs.CIl and C2 is
totally contra to the facts brought forth under Exs.C2 to C5.
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On the conjoint analysis of Exs.C1l, C2 and C3 to C35 this
court would be able to find out only the existence of kiluvan
fence on all the four sides of plaintiff’s property. In the
absence of exact measurements of the suit property brought
before this Court it is very hard to believe the version of the

plaintiff."”

15. On the dismissal of the suit, the plaintiff has preferred
an appeal in A.S.No.13 of 2017. Pending the said appeal, he has
preferred an Interlocutory Application in 1.A.No.143 of 2018 for
appointment of an Advocate Commissioner to revisit the property
and to give measurement, since there is a contradiction between
Exs.C.1 to C.5 with regard to the margin or boundary between
the two parties. That is the dispute. The learned Subordinate
Judge, Kangayam, has allowed the said application and hence,
the present civil revision petition has been filed by the
defendants."

22. In view of the above decisions, even at the appellate
stage, in appropriate facts and circumstances of the case, the
appellate Court can appoint an Advocate Commissioner and
appointment of Advocate Commissioner at the appellate stage is
not barred.”

12.2. In the case of K.M.Srinivasa Gopalan Vs. V.Siva Sankaran

reported in (2002) 2 MLJ 210 this Court has observed as under:

18/36

"15. So far as items 2 and 3 are concerned, the plaintiff's case is that
they were the ancestral joint family properties. To substantiate that
they were ancestral joint family properties, Ex.A.28/Settlement Register
has been produced. It is seen from Ex.A.28 that these items have been
shown as the properties of the ancestors Gopalachariar and four
others, Gopalachariar being the plaintiff's grandfather. In respect of
ancestral properties, one cannot have regular title deeds. This has been
totally lost sight of by the lower appellate Court. The case of the
defendant is that items 1 and 2 were purchased by his father from
Rangammal, wife of Bashyachariar. The sale deed/Ex.B.1,
dt.22.12.1943 deals only with the present suit Item 1. Suit Item 2 is not
the subject matter of Ex.B.1. There is nothing to show that Vadivelu
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Mudaliar ever owned suit item 2. Ex.B.2, dt.5.1.46 is a sale deed by one
Rukmani to Vadivel of 1.25 acres, but the survey number given is 66/1.
That has nothing to do with suit item 2. So far as suit item 3 is
concerned, the defendant claims to have purchased 1.14 acres on
27.9.1943 under the original of Ex.B.3. It is in S.No.69/l1. In
Ex.B.48/Patta issued on 28.3.1978 an extent of 1.15 acres in S.No.69/1
has been shown to be Vadivelu Mudaliar's property. Suit Item 3 is only
an extent of one cent and from the Plan, Ex.A.27, it appears that this
property is the only access to the plaintiff’s other two items, and it is
also found in Ex.A.28/Settlement Register. Suit item 3 is shown in
Ex.A.28 as cart track and it has not been shown by the defendant that
apart from the patta issued to him which was in respect of 1.15 acres
though he had bought only 1.14 acres on 27.9.1943 under the original
of B.3 that he had any right in suit item. Thus, in my considered view,
title to all the three items in the suit has been clearly established in
favour of the plaintiff."
Therefore, the first Defendant as D.W.1 clearly admitted that the Plaintiff was

in possession of the suit property until he was evicted through the execution of

the decree 1n O.S.No0.90 of 1984.

13.  Mr.S.Subbiah, the learned Counsel for the first Respondent
submitted that the Respondents in the Second Appeal are the Defendants in the
Suit in O.S.No.23 of 2002 on the file of the learned District Munsif,
Jayankondam. The Defendants in the written statement had clearly stated that
they purchased 4 4 cents from two vendors through two sale deed in the years
1968 and 1990. The first Defendant in O.S.No.23 of 2002 had filed the Suit
for partition in O.S.N0.90 of 1984 in which part of the claim of the Plaintiff in
0.S.No.23 of 2002 was that he had purchased the property from the legal heirs

of Marimuthu from whom the vendor of the Plaintiff purchased. The vendor
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of the Plaintiff is none other than Kaliyamoorthy, as though Marimuthu had
title to the property in S.No0.80/3. Kaliyamoorthy had filed written statement
in the earlier Suit in O.S.No.90 of 1984 where he had specifically admitted
that he did not claim title to S.No.80/3. Therefore, no order was passed against
him in the earlier Suit in O.S.N0.90 of 1984. After preliminary decree was
passed, Kaliyaperumal filed cross-appeal. The second Defendant in O.S.No.90
of 1984 filed Appeal in A.S.No.107 of 1989 before the Sub Court, Ariyalur.
Kaliyaperumal filed Second Appeal before the High Court in S.A.No.1441 of
2001, which was dismissed on 22.01.2001 at admission stage. In continuation
of the earlier partition Suit, the first Defendant in O.S.No.23 of 2002, who was
the Plaintiff/Decree Holder in O.S.N0.90 of 1984 filed final decree application
and based on the final decree application filed in E.P.No.174 of 2000, he took
possession of the property. After exhausting all the remedies, the father-in-law
of the Plaintiff in O.S.No.23 of 2002 and brother-in-law of the Plaintiff had by
creating documents instigated the Plaintiff to institute the Suit. The brother-in-
law and father-in-law of the Plaintiff had filed execution applications in
E.P.No.174 of 2000 which were also dismissed after proper enquiry. All these
facts had been mentioned by the first Defendant in the written statement in
0.S.No.23 of 2002. Also, during trial, the Defendant had marked documents

under Ex.B-1 to Ex.B-19 as proof of the claim made in the written statement
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regarding previous litigations. The Execution Application Nos. 98 and 99 of
2002 filed by the intervenors in E.P.No.174 of 2000 was dismissed; against
which they preferred Civil Revision Petition. Civil Revision Petition was also
dismissed and delivery of possession was granted only on 16.07.2003. After
taking delivery of possession, the Plaintiff sought amendment of the Plaint and
filed a petition which was dismissed by the learned District Munsif; against
which CRP.No.143 of 2009 was filed which was also dismissed. Another
Application was filed in I.A.N0.468 of 2009 seeking to withdraw the Suit with
liberty to file a fresh Suit on the same course of action. After due enquiry,
[.LA.No0.468 of 2009 was also dismissed. After dismissal of the cross-appeal
filed by Kaliya Perumal, he filed a Suit in O.S.No.237 of 1987, which was
also dismissed as per the Judgment dated 24.10.1989. Having failed in all his
acts, Kaliya Perumal had instigated this Plaintiff, who is none other than the
son-in-law of Kaliya Perumal to claim 4 'z cents in S.N0.80/3. The partition in
the family of Marimuthu is marked as Ex.B-12, which is the partition deed
dated 19.03.1971, where Marimuthu and his sons had partitioned the
properties. Nowhere in the partition deed, S.No.80/3 has been mentioned.
Marimuthu had lands in S.Nos. 80/4 and 80/08. Marimuthu had sold the
property in S.No.80/3 to Kaliya Perumal. It is the duty of the Plaintiff to prove

that he derived a title in S.No0.80/3. No title in the name of Marimuthu,
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Chandrasekharan or Mehanadhan was found in S.No.80/3 as per the
documents marked by the Plaintiff under Ex.A-1 to Ex.A-19. The learned
District Munsif had on proper appreciation of both oral and documentary
evidence under Ex.A-1 to Ex.A-19 and Ex.B-1 to Ex.B-21, by the Judgment
dated 28.01.2010 dismissed the suit of the Plaintiff. The Plaintiff did not have
title. His claim was based only on error that had taken place in updating the
revenue records in the year 1960, where Marimuthu's name was entered in
S.No.80/3 by mistake. Patta or revenue records are not documents of title. This
is the settled position of law as laid down by the Hon'ble Supreme Court. As
per the Contract Act, based on the principle of “buyer beware” the Plaintiff in
0.S.No.23 of 2002, before purchasing the property ought to have been careful
and ought not to have purchased a property from a person having no title. The
Plaintiff was not cautious. Had he been vigilant, he would not have purchased
the property from a person having no title. The first Defendant as Plaintiff in
0.S.No0.90 of 1984 had filed the Suit for partition, which was partly contested,
which culminated in the passing of the preliminary decree. Based on
preliminary decree, he had preferred final decree, and based on final decree,
he had preferred E.P for possession of the property. At that stage, the vendor
of the Plaintiff had filed Execution Application as though he had claim over

the property, and thereby delayed execution of the decree in favour of the
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Plaintiffs in O.S.N0.90 of 1984. Kaliya Perumal failed in his attempts and
therefore, he instigated his son-in-law as though Gunasekaran derived title
from the legal heirs of Marimuthu through Kaliya Perumal. Both the Courts
below, the trial Court as well as the first Appellate Court arrived at a
conclusion rejecting the claim of the Plaintiff and observed that the Plaintiff
does not have title to the property in S.No.80/3. Therefore, this Court cannot
once again go into the question of the earlier proceedings and demolish the
earlier proceedings which culminated in favour of the Plaintiff in O.S.No0.90 of
1984. In the light of the above circumstances, the Second Appeal ought to be
dismissed at the earliest as it has neither merits nor any substantial questions

of law to be answered.

14. Heard the learned Senior Counsel for the Appellant and the

learned Counsel for the first Respondent.

15. Perused the records and the Judgment and Decree of the learned
Principal District and Sessions Judge, Ariyalur made in A.S.No.111 of 2012
dated 27.11.2012 and also the Judgment and Decree of the learned District
Munsif, Jayankondam made in O.S.No.23 of 2002 dated 28.01.2010 in

0O.S.No.23 0of 2002 and A.S.No.111 of 2012.
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16. From the records, it is found that the subject matter of the Suit
property is Survey No.80/3 with an extent of 4)2 cents, with specific
boundaries: bounded on the North by Bakkirisamy property, on the South by
Street, on the East by Chandrababu Padayatchi property, and on the West by

Govindraj property.

17.  The claim of the Appellant as Plaintiff before the learned District
Munsif, Jayankondam was rejected based on appreciation of evidence. The
Defendants in O.S.No.23 of 2002, the Defendants 1 and 2 in their written
statement clearly stated that by inadvertence, the name of Marimuthu was
entered in the revenue records by the revenue authorities. The claim of the
Plaintiff in Appeal that the learned trial Judge rejected the evidence of the
Plaintiff on the ground that Patta is not title to the Suit property is perverse,
cannot be accepted. It is a well-settled principle that revenue records does not
confer title to the property. Those are documents to collect revenue from

persons in possession of the property.

18. The claim of the Defendants 1 and 2 is based on the sale deed

from the rightful owners of the property who had been in enjoyment of the
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Gramanatham lands.

19.  The property that was in enjoyment of Marimuthu was S.No.80/4.
Marimuthu's son Chandrasekaran and Meganathan in the partition deed
executed in the year 1971 had clearly identified the property belonging to
Marimuthu as S. No. 80/4. Therefore, Marimuthu had no title to the property
bearing S.No0.80/3. In S.No0.80/3, an extent of 9 cents belongs to Nalluswami
and Swaminathan. 42 cents of the property in S.No.80/3 was sold by
Swaminathan's legal heirs to the fourth Defendant and another 4 2 cents of
the property belonging to Nulluswami was purchased from the daughter of
Nalluswami by name Govindammal by the first Defendant in the year 1970.
Out of 4 5 cents 2 %4 cent is in enjoyment of the first Defendant and 2% cent
is in enjoyment of the Second Defendant. Therefore, both the first and second
Defendant are enjoying 4% cents. The fourth Defendant filed the Suit seeking
a declaration of title as though the entire property in S.No. 80/3, measuring 9
cents belongs to the fourth Defendant. Therefore, the Plaintiff had filed a Suit
in O.S.No.58 of 2001 seeking partition. The Suit in O.S.No.58 of 2001 for

partition was dismissed as per Judgment dated 27.10.2009.

20.  0O.S.No.90 of 1984 was filed by the Defendants 1 and 2 seeking
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partition in which the property in S.N0.80/3 was subject matter of the partition
in the Suit in O.S.No.116 of 1978 which was decreed in favour of the
Plaintiff by granting preliminary decree for partition of half share. In
continuation of the same, the Defendants in the Suit in O.S.No. 90 of 1984 had
preferred the Appeal in A.S.No.107 of 1989 before the learned Sub Judge,
Ariyalur which was dismissed by Judgment dated 15.09.2000. In continuation
of the decree passed in O.S.No0.90 of 1984, the first Plaintiff Dhanraj had filed
E.P.No.174 of 2000 in O.S.N0.90 of 1984 before the learned District Munsif,
Jayankondam in which the Defendants 3 and 4 in O.S.No.23 of 2002, were the
Defendants 1 and 2. The Defendants as Respondents in the E.P had filed
E.A.No0s.98 and 99 of 2002 to contest the same. After due enquiry, both E.As
were dismissed. Decree for partition was ordered in favour of the first Plaintiff
in O.S.N0.90 of 1984. Accordingly, possession was ordered. The proceedings
in the E.P were marked as Ex.A-18 in the Suit in O.S.No.23 of 2002. The
learned District Munsif had on proper appreciation of evidence noted that the
Plaintiff in O.S.No.23 of 2002 had filed I.A.No.474 of 2003 in the said Suit,
which was dismissed. Against this, the Plaintiff had preferred CRP.No.143 of
2009. That was dismissed on 06.03.2009. Subsequently, the Plaintiff in
0.S.No.23 of 2002 filed I.A.No0.468 of 2009, seeking permission of the Court

to withdraw the Suit with liberty to file a fresh Suit on the same cause of
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action, that was dismissed on 10.08.2009. The Plaintiff was cross-examined on
behalf of the Defendants in which the Plaintiff had admitted all these facts.
Based on the assessment of evidence, the learned District Munsif,
Jayankondam had dismissed the Suit in O.S.No.23 of 2002, by Judgment dated
28.01.2010. The claim of the Plaintiff is based only on the entry in the
revenue records to which the Defendants 1 and 2 in their written statement had
clearly stated that in updating the revenue records in the year 1960 by mistake,
the name of the father of the vendor/Marimuthu was found in the revenue
records. The name of Marimuthu was entered in 'A' Register by mistake,
based on which the Suit had been preferred by the Plaintiff in O.S.No.23 of
2002. The Plaintiff was confronted regarding previous litigations and the
decree in favour of Defendants 1 and 2 in earlier proceedings in O.S.N0.90 of
1984 on the file of the learned District Munsif, Jayankondam which had
culminated in execution of the E.P. Therefore, the submissions of the learned
Senior Counsel for the Appellant in the Second Appeal (Plaintiff in O.S.No.
23 of 2002) that the finding of the learned District Munsif and the learned Sub
Judge, Ariyalur are erroneous and the Judgment of the learned Sessions Judge,

cannot be accepted.

21.  The learned Principal District Sessions Judge had on reassessment
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of the evidence independently arrived at the same conclusion, and thereby,
confirmed the finding of the learned District Munsif and had rejected the
contention of the Plaintiff in O.S.No0.23 of 2002 as Appellant in A.S.No.111 of
2012. The claim of the Plaintiff in O.S.No.23 of 2002 that they were not
parties to the earlier Suit in O.S.N0.90 of 1984 need not be considered. There
are materials available before the trial Court that the fourth Defendant in
0O.S.N0.90 of 1984 had been the instigator in harassing the Plaintiff in
0.S.No0.90 of 1984 by instigating where the parties for their claim over the
Suit property in S.No.80/3. The same is reflected in the documents marked.
The Suit property in both the Suits are the same, i.e., S.N0.80/3. Decree had
been granted in favour of the Defendants 1 and 2 in the earlier Suit, wherein
partition was granted as preliminary decree and subsequently, final decree was
ordered. Based on final decree, E.P was filed, and in the E.P also, the vendor
of the Plaintiff had agitated their right by filing E.A, which was dismissed.
Against which, they did not prefer any Appeal. Therefore, the claim that the
Plaintiff in O.S.No.23 of 2002 that his predecessors were not parties to the

earlier Suit does not hold water.

22.  As per of the Code of Civil Procedure, the Court, after granting a

decree and based on the decree, having executed the decree cannot give a
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contradictory finding. The claim made by the Plaintiff in O.S.No.23 of 2002
was analysed by the learned District Munsif in the light of the materials
available before the learned District Munsif in which the E.P in the earlier
proceedings had been marked as Ex.A-18. The Plaintiff is none other than the
son-in-law of the fourth Defendant in O.S.No0.90 of 1984. It is the claim of the
Defendants 1 and 2 in O.S.No.23 of 2002 that Marimuthu, the father of the
vendor of the Plaintiff in O.S.No.23 of 2002 has title to the property only to
S.No.80/4 and not 80/3. Therefore, the claim made over the property in
S.No.80/3 is only based on the error that was caused during updating the
registers in the year 1960. The learned Judge had considered the claim of the
Plaintiff in the light of the documents made available, which are marked under

Ex.B-1 to Ex.B-19.

23. The submission of the learned Senior Counsel for the Appellant
cannot be accepted in the light of the well-reasoned Judgment of the learned
District Munsif, Jayankondam in O.S.No.23 of 2002 dated 28.01.2010. The
claim of the Plaintiff is based on sale deed dated 20.09.2000 from the legal
heirs of Marimuthu. It is a specific case of the Defendants 1 and 2 that
Marimuthu's name was found in the updated survey in the year 1960. In the

earlier adjudication in O.S.N0.90 of 1984, father-in-law of the Plaintiff in
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0.S.No.23 of 2002 was the fourth Defendant. It was in evidence that he did
not have any claim over S.No0.80/3. Therefore, the earlier Suit culminated in
granting preliminary decree in favour of the Plaintiff in O.S.No.90 of 1984.
Subsequently, the fourth Defendant in O.S.No0.90 of 1984 created documents
based on which there had been many litigations. In order to prevent the
Plaintiff in O.S.No0.90 of 1984 from enjoying the property, even at the stage of
EP, there were interferences by filing E.A through different persons.
Therefore, the learned District Munsif had on proper appreciation of evidence,
accepted the evidence of the Defendants 1 and 2 in O.S.No.23 of 2002 which
culminated in granting of possession in E.P in continuation of final decree for
partition in O.S.N0.90 of 1984. Therefore, there cannot be any other option for
any Civil Court to discard the previous litigations. The claim of the Plaintiff
in O.S.No.23 of 2002 is long after the execution of the decree, wherein
Plaintiff in O.S.N0.90 of 1984 was granted possession through execution in
E.P.No.174 of 2000. The claim of the Plaintiff that the Plaintiff or his
predecessor were not parties to the earlier proceedings cannot at all accepted.
A decree from a competent Civil Court had to be considered by the Court,
exercising discretion under the Code of Civil Procedure under the principles of
fairness, equity and good conscience. The claim of the Plaintiff in O.S.No.23

of 2002 1s long after the execution proceedings which granted possession of
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the property, based on the preliminary decree passed in O.S.No0.90 of 1984,
and thus, it cannot be disturbed by any Civil Court. In the light of those
proceedings, the Judgment of the learned Principal District Munsif is a well-
reasoned Judgment that does not warrant any interference by the Court. On
independent assessment of the very same materials under Ex.A-1 to Ex.A-21
and Ex.B-1 to Ex.-19, the learned Principal District and Sessions Judge had
dismissed the Appeal of the Plaintiff in A.S.No.111 of 2012 by Judgment
dated 27.11.2012. The judgment of both the Courts are well-reasoned

judgments that does not warrant any interference by this Court.

24.  The learned Principal District Judge in Para 10 of the Judgment
had clearly stated that in the partition deed in the family of Marimuthu under
Ex.B-12 which was relied upon by the Defendants in O.S.No.23 of 2002, there
was no mention of any property under S.No.80/3. Therefore, long after
execution of the decree in favour of the Plaintiff in O.S.N0.90 of 1984 through
execution proceedings, possession was granted by the Court, there cannot be
any sale of the same property by a person having no title. Therefore, without
title, the Plaintiff obtained decree, which will not help them to assert their right
through a Court of law. Therefore, the learned Principal District Judge had

rejected the claim of the Plaintiff in O.S.No.23 of 2002 as Appellant in
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A.SNo.111 of 2012. The learned Judge had clearly observed that there cannot
be any title based on entries in the revenue records. The Plaintiff in O.S.No.23
of 2002, long after the execution of decree in O.S.No.90 of 1984 through
execution proceedings in E.P.No.174 of 2000, cannot expect any Civil Court
to come to his rescue jua based on the sale deed of the year 2000. No Court
would demolish the case of the Defendants who had obtained proper decree

after hot contest and also the decree had been executed in E.P.No.174 of 2000.

25. The ruling relied on by the learned Senior Counsel for the
Appellant in Natarajan Vs. Kalimuthu against which is the Judgment in
Second Appeal 1963 of 2010 against the concurrent finding of the trial Court
as well as the first Appellate Court will not help the Plaintiff in this case as
discussed in his Judgment. The other rulings relied upon by the learned
counsel for the Appellant viz.,(i)) MANU/SC/1849/1997 in the case of Rebti
Devi Vs. Ram Dutt and Ors; (ii) S.A.(MD).No.963 of 2010 in the case of
Natarajan Vs. Kalimuthu; (iii) 2021 (2) CTC 650 in the case of
K.R.Kamalraj & another Vs. C.Sridhara, and (iv) (2002) 2 MLJ 210 in the
case of K.M.Srinivasa Gopalan Vs. V.Siva Sankaran also will not hold good
in the light of the well-reasoned Judgment of the learned District Munsif as

well as the learned Principal District Judge where both the Courts had held
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that the claim of the Plaintiff is not based on proper title. It is only based on
the entry in the revenue records which crept in by error of the Officials of the
Revenue Department. The partition deed in the family of Marimuthu which
was marked as Ex.B-12 does not contain the Sub Division of S.No.80/3. This
is the concurrent finding of the learned District Munsif and the learned
Principal District Judge. Therefore, against the concurrent finding arrived on
proper appreciation of evidence, the claim of the Plaintiff cannot be accepted.
Above all, in the previous litigation in O.S.No.90 of 1984, the vendor of the
Plaintiff in O.S.No.23 of 2000 had been a party, the father-in-law of the
Plaintiff was also a party to the suit as the fourth Defendant. Therefore, the
claim of the Plaintiff in O.S.No.23 of 2002 that the vendor of the Plaintiff was
not a party has to be rejected. It is a specific case of the Defendant in
0.S.No.23 of 2002 that the fourth Defendant in O.S.N0.90 of 1984 is the
person behind this litigation, cannot be rejected lightly. The Civil Court is
bound to protect the decree which had been executed in earlier proceedings.
Therefore, the Court has duty to protect the earlier decree which culminated in
execution of decree whereby possession was handed over to the Decree Holder
in the earlier Suit and the same cannot be demolished long after execution of
the decree. The claim of the Appellant in the Second Appeal that the judgment

and decree in O.S.No0.90 of 1984 1s not admissible under the Indian Evidence
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Act, 1872 as neither the Plaintiff/Appellant nor his predecessors were parties
to the proceedings as the suit is not inter party suit will not hold good. The
Plaintiff is none other than the son-in-law of the Defendant in the earlier suit.
The present suit was instituted to defeat the earlier suit which cannot be
appreciated by any court of law. Therefore, the claim made by the Appellant
that the judgment of the learned District Munsif, Jayankondam, is based on
appreciation of the earlier decree in O.S.N0.90 of 1984 which is inadmissible
cannot at all be accepted. The litigant who lost the earlier round of litigation
had instigated the second round of litigation to defeat the decree in earlier suit
which cannot be encouraged and appreciated by any Civil Court which will
amount to defeat the earlier decree, negating the earlier decree. The ruling
cited by the learned Senior Counsel for the Appellant will not be applicable to
the facts of this case, particularly in the light of the execution in O.S.N0.90 of

1984.

26. In the light of the above discussions, the substantial questions of
law are answered against the Plaintiff in O.S.No.23 of 2002/Appellant

herein and in favour of the Defendants/Respondents herein.

In the result, this Second Appeal is dismissed. The Judgment and
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Decree of the learned Principal District and Sessions Judge, Ariyalur made in
A.S:No.111 of 2012 dated 27.11.2012 confirming the Judgment and Decree of
the learned District Munsif, Jayankondam, made in O.S.No.23 of 2002, dated

28.01.2010 1s confirmed. No costs.

01.07.2025
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To

1. The Principal District and Sessions Judge,
Artyalur.

2. The District Munsif, Jayankondam.
3. The Section Officer,

V.R.Section,
High Court, Madras.
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