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Prayer: Appeal Suit filed under Section 96 of CPC, to set aside the judgment
and decree dated 11.12.2024 in O.S.No0.323 of 2021 on the file of the learned
Additional District Judge, Fast Track Court, Mettur, by allowing the appeal

suit.

For Appellant : Mr.N.Manoharan

For Respondent : Mr.M.R.Jothimanian

JUDGMENT

The unsuccessful plaintiff in O.S.No.721 of 2022, before the Additional
District Judge, Fast Track Court, Mettur, is the appellant. The plaintiff had
sought for the relief of partition of his alleged half share in the suit properties,
by metes and bounds.
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2.The facts, set out in the plaint in brief, are as follows:

The plaintiff and the defendant are brothers. They had entered into a
partition deed on 30.04.1984 amongst themselves and their father and two other
brothers. In the said partition deed, one item of properties, namely schedule 'C'
thereto was allotted to the share of the plaintiff and similarly, schedule 'E' was
allotted to the share of the defendant. The properties, which were forming part
of the said 'C' and 'E' schedules were situate in Veerakkal village. The
properties in Thoramangalam village, being the suit properties, stood jointly
allotted to both the plaintiff and the defendant, claiming that the plaintiff and
the defendant have been in joint cultivation of the said lands in Thoramangalam
village and that when the plaintiff demanded for partition, the defendant
attempted to alienate his half share and despite mediation talks initiated, the
defendant did not come forward for giving the plaintiff his due half share and

under such circumstances, the plaintiff approached the Court seeking partition.

3.The facts, set out in the written statement in brief, are as follows:

The partition deed dated 30.04.1984 was complete and there was no
property set apart for common enjoyment as alleged. The suit is bad for non-

joinder of other parties to the partition deed and also non-inclusion of the
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properties that were purchased in the name of the plaintiff. The partition deed
dated 30.04.1984 has been given effect to by metes and bounds and the plaintiff
and the defendant are in separate possession and enjoyment of their respective
shares. The plaintiff, in fact, took steps for subdivision and the lands have also
been sub-divided and separate pattas have been issued and pursuant to the
same, both the plaintiff and the defendant have been paying tax to the
Government in their individual names. The plaintiff himself availed a loan from
Thoramangalam Cooperative Society and State Bank of India, Jalakandapuram
Branch, evidencing separate possession and enjoyment of the plaintiff's share in
the suit properties. The defendant has invested huge monies in developing the
lands allotted to his share and he has developed coconut groves. As the
defendant did not have any male issues, the plaintiff started attempting to
pressurize the defendant to sell the properties to him and since the defendant
refused, the plaintiff has been having a grudge and thereby started interfering
with the defendant's peaceful possession and enjoyment, which necessitated the
defendant to file O.S.No.181 of 2021 to protect his possession. The defendant
therefore sought for dismissal of the suit.

4 Issues framed by the trial Court:

The Trial Court, considering the pleadings available, framed the

following issues:
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i. Whether suit property along has been kept in common
for enjoyment of the plaintiff and defendant?

ii. Whether plaintiff is entitled to > share in the suit
property?

iii. Whether the entire property belong to the plaintiff and
defendant partitioned including the suit properties among the
plaintiff and defendant?

iv. Whether the suit is hit by partial partition?

v. Whether the suit is bad for non-joinder of necessary
parties?

vi. Whether the suit property fell to the share of the
defendant in the oral partition?

vii. To what other reliefs?

5.Witnesses examined and exhibits marked before the Trial Court:

During trial, on the side of the plaintiff, the plaintiff examined himself as
P.W.1 and marked Exs.A1l to AS5. On the side of the defendant, he examined
himself as D.W.1 and marked Exs.Bl1 to BS5. One Raja (Surveyor) was

examined as D.W.2 and through him, Exs.X1 to X3 were marked.

6.The trial Court, upheld the contentions of the defendant and dismissed

the suit.
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7.1 have heard Mr.N.Manoharan, learned counsel for the appellant and
Mr.M.R.Jothimanian, learned counsel for the respondent. I have also gone
through the oral and documentary evidence adduced by the parties before the
Trial Court and also gone through the judgment and decree passed by the Trial

Court.

8.Arguments of the learned counsel for the appellant:

Mr.N.Manoharan, learned counsel for the appellant would state that the
relationship between the parties is not in dispute. The factum of execution of
the registered partition deed in Ex.A1 = Ex.B3 is also admitted. Under the said
partition deed, the plaintiff was allotted 'C' schedule properties and the
defendant was allotted 'E' schedule properties. The father of the plaintiff and
the defendant and their brothers were allotted separate properties which were
set out under different schedules to the said partition deed. Insofar as the
properties that are situate at Veerakkal village, there is no dispute. However, it
is only in respect of the properties that have been set out in schedule 'C', situate
at Thoramangalam village, the plaintiff claims that these lands were jointly

allotted to the plaintiff and the defendant.
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9.The learned counsel for the appellant would take me through the said
partition deed and point out to the schedules under which the plaintiff and the
defendant were allotted their respective shares and invite my attention to the
undivided share that has been allotted to both the plaintiff and the defendant.
He would contend that there was no division by metes and bounds and
therefore, the plaintiff was well within his right to seek for partition of the said
lands which were jointly allotted to the plaintiff and the defendant, without
demarcation or setting out boundaries to their respective portions. He would
also refer to the FMB map which has been exhibited as Ex.X3 and contend that
there is a common Well which is situate in the lands that have been cultivated
by the defendant from which the plaintiff is entitled to draw water to his lands
and similarly, there is also a residential building, which is common to both the
plaintiff and the defendant, which is falling within the lands that are being
cultivated by the plaintiff. He would therefore state that unless there is a regular
partition deed between the parties, both the plaintiff and the defendant would
not be in a position to conveniently enjoy the lands allotted to them under

schedule 'C' to Ex.A1= Ex.B3, partition deed.

10.The learned counsel for the appellant would also invite my attention

to the suggestion put to the appellant who has examined himself as P.W.1 by
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the learned counsel for the defendant that in respect of the properties jointly
allotted to the plaintiff and the defendant, they have effected an oral partition
and the same has also been acted upon, by obtaining separate patta and
subdivision. The contention of the learned counsel for the appellant in this
regard is that the suggestion put to the plaintiff virtually effaces the defence
taken in the written statement where there was no such plea of oral partition,
but, it was only contended that the properties had been divided by metes and
bounds even under the partition deed, Ex.A1=Ex.B3. He would also refer to the
evidence of D.W.1 where D.W.1 has admitted that in respect of suit properties,
there is no document to evidence which portion was allotted to the plaintiff and
which portion was allotted to the defendant and also to the admission of D.W.1
that excepting the suit properties, in respect of all other properties, boundaries
have been mentioned, however, the said suggestion that there was no

boundaries indicated in respect of suit properties has been denied by D.W.1.

11.1t is therefore contended by the learned counsel for the appellant that
the trial Court has clearly fell in error in not appreciating the oral evidence and
vital admissions of the defendant himself, regarding there being no formal
partition in respect of the suit properties. He would also contend that mere

enjoyment of separate and independent portions for the sake of convenience
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would not amount to actual devision of metes and bounds. In support of his
contention, the learned counsel for the appellant would rely on the following
decisions:

1.Badri Narayan Singh Vs. Kamdeo Prasad Singh,
reported in AIR 1962 SC 338.

2.Sheodan Singh Vs. Daryao Kunwar, reported in AIR
1966 SC 1332.

3.Lonankutty Vs. Thomman and another, reported in 1976
38CC528.

4.Renganayaki and another Vs. K.R.Renganatha Mudaliar,
reported in 2001 (1) CTC 222.

12. Arguments of the learned counsel for the respondent:

Per contra, Mr.M.R.Jothimanian, learned counsel for the respondent
would contend that though the plaintiff claims that S.F.No.28 at
Thoramangalam village was jointly allotted to the plaintiff and the defendant,
the plaintiff himself approached the revenue authorities for sub-dividing the
lands and only at the request of the plaintiff, the lands have also been sub-
divided and patta has also been issued in respect of the sub-divided survey
numbers. He would further contend that based on the said subdivision, the
plaintiff has applied for electricity service connection which is evidenced by
Ex.A2. He would also rely on the exhibits marked through the Surveyor/D.W.2,
namely Ex.X1 to X3 which clearly evidenced the facturm of subdivision,

indicating separate enjoyment of the properties originally comprised in
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S.F.No.28 at Thoramangalam village. He would also refer to the schedule 'C'
whereunder the properties in Thoramangalam village were allotted to the
plaintiff and the defendant and would contend that only because of the common
Well and the residential house, the boundaries have not been mentioned unlike
the other properties. However, insofar as the lands, there has been a clear
demarcation and nothing was reserved for joint enjoyment. He would therefore
state that there is no error committed by the trial Court in dismissing the suit for

partition, warranting interference in this appeal.

13.1 have carefully considered the submissions advanced by the learned

counsel on either side.

14.In fact, a suit filed by the defendant in O.S.No.181 of 2021 for
permanent injunction was renumbered as O.S.No.721 of 2022 and was jointly
disposed of, by a common judgment and the trial Court decreed the suit for
permanent injunction in O.S.No.721 of 2022, filed by the defendant.

Admittedly, there is no appeal as against the decree in O.S.No.721 of 2022.

15.Point for consideration:

On consideration of the pleadings, oral and documentary evidence, as
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well as the submissions made by the learned counsel for the parties, the
following point is formulated for consideration in this first appeal.

(1) Whether the suit properties continued to be in common
enjoyment of the plaintiff and the defendant even after Ex.Al =
Ex.B3 partition deed dated 30.04.1984?

16.The moot question that arises for consideration in this appeal suit is as
to whether the lands in S.F.N0.28 at Thoramangalam village have already been
divided by metes and bounds or whether they continued to be in common
enjoyment of the plaintiff and defendant, thereby entitling the plaintiff to the

relief of partition.

17.In order to address this issue and give an answer, it is necessary to
extract the schedules 'C' and 'E' of the partition deed.

Schedule 'C'

“e FUML.  CHTIWEISVL STl 1.EZS. 1.6
0.348% £.05.0.77 M.&2852 1.6.9.1986& &065.20.65 2%
Cunsst  9.53%& &.06.21.45 QIS0 LehEFTWSSTIHar
tiMallemsr  GFig &L ST pysiaLy 6T /el
unsl g 476 12 & &.B.10.77 Q&HE CFav
5483 & 51556 Qsor 25 wLEG w0l
(5.389.00 w28 GBuumlalnSGw Qo B sHaain
&5 (5.I402.75  Qewausallor 2 EBIUTN] TS ST
Sl gHml gy sar  Qenasallsy  Glurgialsy LT
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ursuwupth - @swausaflar  wsHliy  B.4000.00 w28
&lrplsy 2 aiar  SC.No.1204 60 Qe SLLL (hatar 5
HP fsi&ng Guorlrnr uiy 6L oy @Q&or FHsv
SOMaUTL FITLON 607 S5 611 )8 L0 Ol 160 Guir  Ur®!
ursuwupth @&t wHly - 5.2000.00  2g  M.&F282
BOUMNY 028 GBI BIVEIS@GES (605) () (&)
(Gw) @&ar wsHule) HlpCusvy 20 6Saian sy 30
BBsemayaiar 600 &F&lg BIVSSH SLigyarar 05151
evemsv — aly ey w28 Al  QswawdsSiaran
SC.No.1387 ayiir @&t F&Hv St Frionsi &Haaiin
Clrgialisy  GUILITG] LTSwupls @Sl  H&H6y 6T 0.4560
R0 USH Qe wpliy §5.6700.00 28 BlVEISERSES
LIPS QPSS SELILL  GLITSE  UJsysian  Lorfps) el Bl

LTSwupth CEFIBIILD QSNSE FIUBSL ...

Schedule 'E'

,,,,, FUMlp.  CHIIWREIGVL  Hron  7l&E2S. 1.6
0.348% £.05.0.77 M&2852 1.6.9.1986& &065.20.65 2%
Cunsst  9.53%& &.06.21.45 QIS LehEFTwSSTIsHar
tiMallemsr — GFig &% ST pysiauy 6T /el
ursl g 476 12 && &.65.10.77 Q&HE CFav
5483 & 51556 Q&or 25 wLEG w0l
5.389.00 ew28 GBUHUNIBSHSL QUi oy ssaray
K& (5.I462.75 Qewausallor 2 EBIUTH TS ST
Sl gHml  agysar  Qenasmsallsy  GlLrgals) LT
ur&uupts  @ewausaflor sy - 0.4000.00 28 9k
Hlpmled 2 aisn  SC.No.120460 @ewsndsHLLL hater 5
HP Wsigng Gurlrri vy 6L [gyh @Q&ar FHov
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BOmaUTL FITLON 607 S5 611 )8 L0 Ol 160 Ui Ur®!

LUrSuapLd.....”

18.Thus, it can been seen from the above extracted portion of the
partition deed that SF.No.28/1 measures 34 cents and SF.No0.28/2 measures
9.19 acres. Though four boundaries are not mentioned, the schedule clearly
indicates that the Panchayatdars have partitioned the property and allotted one
half to each of the parties. Though much reliance is placed on the averment that
the division is half in common to each of the plaintiff and the defendant, I am
unable to countenance the argument of the learned counsel for the appellant for
the simple reason that the schedule itself indicates that the Panchayatdars have
demarcated the portions. If really the said lands were to be enjoyed in common,
then there would have been no necessity for inclusion of the statement that the

division is in terms of the Panchayatdars' decision.

19.The conduct of the parties, subsequent to the partition deed, also
assumes significance, in order to find out whether there was an acrual division
of the suit properties, by metes and bounds. It is seen from Ex.A2 that the
plaintiff has applied for electricity service connection to the Tamil Nadu
Electricity Board and a revised test report was given by the Electricity Board,

which has also been signed by the appellant himself. The said document is
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dated 23.01.1991. It is seen from the said exhibit that the plaintiff himself has
relied on the subdivision and has sought for a connection in SF.No.28/2E. If
really the lands were in common enjoyment, then the plaintiff would have to
have made an application in the joint names of the plaintiff and the defendant
or at least the Board would have insisted upon a No Objection Certificate from
the other co-owner, namely, the defendant. Admittedly, this was never done.
Similarly, Ex.B2 is the computerized patta bearing No.707 issued in the name
of the defendant and the same also evidences that S.F.No.28/1 as well as
S.F.No0.28/2 has been subdivided and S.F.No0.28/1B and S.F.No.28/2D have
been under the possession of the defendant. Exhibits marked as Ex.X1 to Ex.X3
also confirms the subdivision of S.F.N0.28/1 and S.F.N0.28/2. This only further
probablizes the case of the defendant that the division was effected even at the
time of Ex.A1=Ex.B3 partition deed as suggested and ordered by the

Panchayatdars.

20.Though it is faintly contended by the appellant that the defendant has
not been able to establish that it was only the appellant who sought for
subdivision based on the separate enjoyment, in view of Ex.A2 the application
for electricity service connection which has been admittedly made by the

appellant, I am unable to countenance the arguments that the defendant has
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failed to establish that the subdivision was only at the instance of the plaintiff.
Even assuming for a moment that it was only the defendant who sought for
subdivision and issuance of patta, even then the said subdivision has been
accepted and acted upon by the appellant himself, as demonstrated by his

conduct in Ex.A2.

21.Even Ex.AS5 series also do not support the plaintiff's cause that there
has been no division as the electricity consumption card pertains to
S.F.No.28/2B which indicates that there has been a division. Even Ex.A4, tax
receipts and patta No.190 indicate subdivision of both S.F.No.28/1 as well as
S.F.No.28/2. Even assuming for the sake of argument, the plaintiff was not
even aware of the subdivision, then there is absolutely no justification for the
acts of the plaintiff in applying for electricity service connection in respect of
the sub-divided survey numbers and also payment of taxes which were made

only in respect of the sub-divided survey numbers.

22.Even in respect of the admissions of defendant as D.W.1 with regard
to the right of the plaintiff to draw water from the common Well which is
situate within the defendant's portion, this, by no means, would imply that there

was no partition in the first place at all. At best, the plaintiff can only seek for
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his right to draw water from the common well and to the contrary, he cannot
contend that the entire lands are still in common enjoyment and that therefore,
he is entitled to partition and a half share. The evidence of Surveyor, D.W.2
also evidences that there was a subdivision of S.F.N0.28/1 and S.F.No.28/2. He
has stated that the subdivision was effected way back in the year 1987 itself. In
fact, in cross-examination, excepting for one question put to D.W.2 that
subdivided S.F.No.28/2B pertains to Well and S.F.No0.28/2E pertains to house.
There is no further question put to D.W.2. From Exs.X1 to X3, it is clear that in
patta No.190 in S.F.No.28/1A and S.F.No.28/2F have been mutated in the name
of the plaintiff himself and S.F.No0.28/1B and S.F.No.28/2D have been mutated

in the name of the defendant and separate pattas have been issued.

23.Even insofar as the suggestion put by the learned counsel for the
defendant to P.W.1 with regard to oral division as contended by the learned
counsel for the appellant, the suggestion is to be viewed only in the light of the
averments in the partition deed Ex.A1=Ex.B3, where there is a clear mention
that the division is in terms of the Panchayatdars' directions and this also
justifies the fact that there are no boundaries mentioned in respect of the suit
property, whereas in respect of other properties, four boundaries have been

mentioned. The evidence of D.W.1 also clearly suggests that though there is no
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separate document individually allotting the portions to the plaintiff and the
defendant, he has stated that even at the time of partition, it was indicated by
the Panchayatdars as to which portion was allotted to the plaintiff and which
portion was allotted to the defendant. Also, merely because D.W.1 admitted
that there was a passage set apart for ingress and egress and that the same was
not mentioned in the partition deed also does not lend support to the plaintiff's
case that there was no partition. Merely because, the parties had agreed upon
for providing a common pathway for convenient enjoyment of their respective
portions and the same did not find a mention in the partition deed, would not

imply that there was no partition at all in the first place.

24 As already discussed herein above, the fact that the schedule 'C' and
schedule 'E' pertaining to S.F.No0.28 in Thoramangalam village there was a
partition in terms of division made by the Panchayatdars, identifying the
boundaries and the subsequent conduct of the parties in approaching the
revenue authorities for subdivision and separate patta and admittedly, the
parties being in separate possession and enjoyment, which has also come out in
oral evidence, cumulatively go to show that the parties had indeed effected a
division by metes and bounds even in respect of lands at Thoramangalam

village, namely the suit properties.
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25.The Trial Court has rightly assessed the oral and documentary
evidence and come to the conclusion that the suit properties have already been
partitioned and nothing remained for further division. I do not find that the trial
Court has misread or misconstrued the evidence on record and the findings
arrived at by the trial Court are based on the pleadings and evidence and it does
not require interference in appeal. In view of the above, the point formulated
for consideration is answered against the appellant and in favour of the

respondent.

26.In fine, the Appeal Suit is dismissed. Considering the relationship
between the parties, there shall be no order as to costs. Connected Civil
Miscellaneous Petitions are closed.

10.10.2025

Neutral Citation Case : Yes / No
Speaking / Non-speaking order
Index :Yes/No
ata

To

The Additional District Judge/Fast Track Court, Mettur.
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P.B.BALAJLJ,

ata

Pre-delivery judgment made in
A.S.No.141 of 2025
& CMP.Nos.13809 & 2853 of 2025

10.10.2025
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