W.ANos.757 & 1245 of 2023

IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATED : 17.03.2025
CORAM

THE HONOURABLE MR.JUSTICE R.SURESH KUMAR
and
THE HONOURABLE DR.JUSTICE A.D.MARIA CLETE

W.A.No0s.757 and 1245 of 2023
and
C.M.P.Nos.7338 and 12513 of 2023

1. The Additional Director General of Police /
Inspector General of Prisons,
6, Whannels Road,
Egmore, Chennai - 8.

2. The Superintendent of Prisons,
Central Prison,

Coimbatore - 18. ... Appellants
in both W.As
-Vs-
R.Gnanasekaran Respondent in W.A.No.757 of 2023
S.Sivamoorthy Respondent in W.A.No.1245 of 2023

COMMON PRAYER : Appeals filed under Clause XV of Letters Patent,
against the order dated 02.11.2021 and 09.12.2021 made in W.P.Nos.21889 and
17251 of 2017.
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For Appellants : Mr.R . Kumaravel

in both W.As Additional Government Pleader
For Respondent in : Mr.L.Chandrakumar
W.A.No.757 0f 2023

For Respondent in : Mr.C.Elamurugan

W.A.No.1245 of 2023

COMMONJUDGMENT

(Judgment of the Court was delivered by RSURESH KUMAR, J.)

Since the issue involved in both these writ appeals is one and the same,
these writ appeals were heard together and are disposed of by this common

order.

2. That the respondents in both the cases, i.e., R.Gnanasekaran and
S.Sivamoorthy were working as Grade-Il Warders at Central Prison,
Coimbatore. Against these Warders, there has been a criminal proceedings, by
which a charge has been framed against them alleging that, on 24.06.2012 with
an involvement of these people, there has been an alleged incident of smuggling

of 21 contraband items into the Central Prison at Coimbatore weighing 18kgs.

3. At the time of said occurrence on 24.06.2012, it is the case of the

prosecution that, these Warders had been in duty. Therefore, an Enquiry Officer
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was appointed, before whom, enquiry was conducted, on behalf of the

prosecution / employer, six witnesses, 1.e., P.W.1 to P.W.6 were examined.

4. Ultimately, the Enquiry Officer gave a enquiry report dated 04.10.2012

stating that the charges framed against these incumbents have been proved.

5. Based on the Enquiry Officer's report, the Disciplinary Authority by
order dated 06.03.2013 has inflicted the punishment of dismissal from service
against these Warders and that has been confirmed by the Appellate Authority
by order dated 06.03.2017, against which only, the respondents have filed
separate writ petitions in W.P.No0.21889 of 2017 (by R.Gnanasekaran) and

W.P.No.17251 of 2017 (by S.Sivamoorthy).

6. By two separate orders dated 02.11.2021 and 09.12.2021, the Writ
Court has allowed both the writ petitions, as against which, these respective

appeals have been preferred by the Department.

7. We have heard Mr.R.Kumaravel, learned Additional Government
Pleader appearing for the appellants who would submit that, the enquiry was

properly conducted based on the charge framed against these delinquents and
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there has been no quarrel over the manner in which the enquiry was conducted.
There were six witnesses examined on behalf of the prosecution, i.e.,
Department before the Enquiry Officer. Based on the deposition and the
materials placed before the Enquiry Officer, he has come to the conclusion that,

the charges framed against the delinquents have been proved.

8. He would also submit that, insofar as the disciplinary proceedings are
concerned, as per the theory of preponderance of probability, the Enquiry
Officer has come to the conclusion that, there had been contrabands available
inside the jail premises on the particular day weighing 18kgs and that if at all
could not be infiltrated into jail through main gate, it could have been thrown
from the outside as there could be possibility of throwing such items to the jail
premises which cannot be ruled out and therefore, the Enquiry Officer has come
to such a conclusion, by thus, he had stated that the charges framed against them
have been proved. Those report since has been accepted by the Disciplinary
Authority and the charges since were serious in nature, that will hit the very
high security of the jail premises and these delinquents were working as
Warders, they are liable to be inflicted with the maximum punishment and that
is why, the punishment of dismissal has been inflicted against them which was

confirmed by the Appellate Authority and hence, the said approach made by the
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Department, i.e., Disciplinary Authority cannot be found fault with, he

contended.

9. The learned Judge after having gone through the Enquiry Officer's
report has found that, there were six witnesses examined, 1.e., P.W.1 to P.W.6
where the learned Judge has found at Paragraph No.8 of the impugned order
that, K.Balasubramani-P.W.4 and A.Sakthivel-P.W.5 merely deposed that they
have seen the co-delinquents, i.e., Dinesh and Sivamurthy standing at the
backside of the gallows room, however none of the witnesses were able to
confirm whether they had seen either the petitioners or any one of the
two co-delinquents directly or indirectly participating in the alleged smuggling

of contrabands into the prison.

10. Based on these factual matrix where there has been no direct evidence
to attribute that, these delinquents were responsible for such smuggling of
contrabands into the jail premises and none of the witnesses who_deposed as the
evidence have given statement either before the Enquiry Officer or during the
enquiry directly or indirectly confirming the involvement of the petitioners in
the alleged smuggling of the contraband items into the prison, the learned Judge

has come to the conclusion that the charges framed against them has not been
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proved.

11. It 1s the further finding of the learned Judge that it is improbable that
the contraband items were thrown in a bundle weighing 18kgs from outside the
prison periphery. Considering the fact that the prison is under Constant
Surveillance and surrounded by the Central Reserve Police Force and the Tamil
Nadu Special Police Force, it is quite possible that the contraband items moved
into the prison from outside into the prison in active connivance of some of the

other persons manning the prison entrance.

12. 1t is the further finding of the learned Judge in the impugned order
that since the Enquiry Officer has given a finding based on an improbable
theory of smuggling of contraband items, i.e., throwing of contrabands from
outside prison wall of 18 feet, the conclusion arrived at by the Enquiry Officer
which was accepted by the Disciplinary Authority was liable to be quashed, was

the finding given by the learned Judge.

13. However, the learned Additional Government Pleader would submit
before us that, based on the observation that has been given by the learned

Judge, a High Level Enquiry Committee consisting of higher officials have been
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constituted by the Government and the said Enquiry Committee having
thoroughly enquired the matter has given a report dated 14.01.2025 where the
learned Additional Government Pleader has relied upon the following findings:

"Fleomuilear  Upsmer  euruilsd  auflurs  SemL
CFuwiu’L  Gurmplest  lopulayer  Glemaih
GlFsvsv euriiflevemev. 67Glaastled, UlpsHmes  surulladlen
Flewmlusslwrert — / <91 6V16U6VIT & 61f 607 C&m &H6men
womi  SUpBTE  Fplydbsrasy  UsHLileTrmsD
C &M & 63651 O Fwiul L Lil6sT 651G Iy L1655t WL T 6T T & 61T
LoMmLh Flemmeunm & &6 ©) & 1T 6w (H G &F606VLLILI(H 1D
ClummL &6 &lemmuil gy it LS| & SHLIL(H S ).
guorf 1§  &l66or  emLujaTar  LUTTEF60, &MU SHIenM
oL Fleopsdsienm uslwTmTEaflea  ©&mSHemneaTenul
Wl eungey  eufdlurs  FleopsGHe  CFSTHlmHILSDHS
umity e Gomur@GL.  Flua  Sl6l s S
guueuh  beoLOumy  CBISSHlL  GCumuy  fpeTy)
STOUVTHEFD  FleMOUATTHSDIVSHTH @)1 Sl 6i 66T,
18 &IGeur eTewL  GEmemiL YU ewL 06Ul gulled  &mnfl
UGB (hoTeT Sl  GFuwiulL  GurmL semen
S wlledl(mb &) 18919 9 with 0 & 1T v L
Gleuaflio & & 6 6w 6v SHTestTlg &GLpull(mIb B ol &
Querg.  asflgih,  BS Lol GQuligullane
FITSHG CuoL  Ymlasio Sl sPleal  106HT
VLG I(HBlL  Yemb e WISl GG
Flempulleer  aiFlL  AsplE  arallsd  aumdiliysien G,
67 6wt 62T 60, @& 1L 1D Gleuar] 10 &1 & 6uiflm o1
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QL 1y Gu 631015 &) 61761 FHL_68T, @Q&B&L L &Pl
WeaMlerrey ey eaafllsns 6HS Tl ClHTamiL
GlummemeTujLd Gleuar] 10 B 1) & 66D ST asilg
Flemm&eGaiGor  ald  @usyid. Q&& YL & Dlai
ooy sy 66aflHns GuGsey gmin 6L
IUbLHNNMG. SHMHG GCusnL  womn  LlgHmer
wanH&umI QLY  HYWHSI6TM LW  SLigLId
LoMLD IS L lg Y 6m101b &) 611 61T LoFLh
< SlWeIMHsmnm & B (hLD 1630 &BLILIL LD 6607 )]
QsFILeT QemambHIUL (haTaTS. @SSLlh  HyLh
oy &lwer  Fleopulgyst  SeoL  OlFwwiulL
QurmLsst SLmslw  Quly efFiu’L QL SIHG
G 6THITT & Ly et 10 &) & 616 L1y
Gleuafliiymid  yemiomb Sl6iTen H)."

14. It was contended by the learned Additional Government Pleader that,
it could have been possible for some third party to climb over the building
which 1s very adjacent to the wall of the jail from where these kind of
contraband materials even to the extent of weighing 18kgs could have been
thrown into the jail premises. When that being so, the probability that has been
the basis for coming to such a conclusion by the Enquiry Officer in his report
which was accepted by the Disciplinary Authority was quite possible and to be

accepted by this Court also.
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15. This of the submission made by the learned Additional Government
Pleader cannot be accepted by this Court for the simple reason that, such a
probability stated by the High Level Enquiry Committee would go to the route

of the matter, that is in the context of the security of the jail premises.

16. If any third party who can easily throw these kind of objects or
materials from outside the jail premises, then even any dangerous weapons
including the bombs could have been thrown or hurled from outside the jail
premises. That kind of security lapses certainly could not have been made

possible in a high security jail premises.

17. Be that as it may, in any disciplinary proceedings even though the
theory of preponderance of probabilities can be adopted as an yardstick, these
kind of preponderances without any basis normally would not be accepted for

coming to any such conclusion by the Enquiry Officer.

18. Even though six witnesses have been examined on behalf of the
prosecution side, it seems that, none of them have deposed directly to state that

the involvement of these delinquents have been seen by any of these witnesses.
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19. Even an alternative probability also could be easily drawn and that
could also be possible, because such kind of heavy weight contrabands to the
extent of 18kgs would have been taken into the jail premises through the main
gate itself as lot of food materials would normally be taken inside the jail
premises. When that being so, if these kind of unwanted materials, here it is
contraband, whether could have been taken as a bundle like any other food
materials like vegetables, pulses, rice or any other items, that kind of lapses also
could have been enquired by the High Power Enquiry Committee, but that
Committee has been driven only on a particular direction on the basis of the
Enquiry Officer's report alone. An alternative probability has not been thought
of by the Enquiry Committee and therefore, the report dated 14.01.2025 relied
upon by the learned Additional Government Pleader would not advance the case

of the appellants.

20. Further it 1s brought to our notice by the learned counsel appearing for
the respondents / writ petitioners as well as the learned Additional Government
Pleader appearing for the appellants that the order impugned passed by the writ
Court has been complied with by issuance of order dated 22.09.2023 where

subject to the final disposal of the enquiry, i.e., through the Special Enquiry
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Committee, these delinquents have been reinstated into service and they have

been working now.

21. Therefore, the only issue is the veracity of the report of the enquiry
which has now been made on 14.01.2025 which we have gone through and we
do not find anything in support of the appellants in the said report except the
one that we have quoted herein above whereby also the High Power Enquiry
Committee has taken the same route that has been taken by the Enquiry Officer
based on only probabilities, based on which alone it cannot be concluded that
these respondents employees / delinquents have involved in such an episode of

smuggling the contrabands into the jail premises.

22. Therefore even on preponderance of probabilities it cannot be stated
that, the charges framed against these delinquents have been proved as that has
been the main finding given by the learned Judge based on the deposition of
P.W.1 to P.W.6 which were examined by the learned Judge and has given his
findings in the impugned order.

23. Such of those findings given by the learned Judge in the impugned
order is to be accepted and hence, we do not find any reasons to interfere with

the order impugned. Resultantly, both these Writ Appeals fail and are deserved
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to be dismissed and accordingly, are dismissed. However, there shall be no

order as to costs. Consequently, connected miscellaneous petitions are closed.

(RS.K., J.) (A.D.M.C., J.)
17.03.2025
NCC : Yes/No
Index : Yes / No
Speaking Order : Yes / No
vji
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R.SURESH KUMAR, J.
and
A.D.MARIA CLETE, J.

vji

W.A.Nos.757 and 1245 of 2023
and
C.M.P.Nos.7338 and 12513 of 2023
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