CRL.A No0.1778 of 2021

IN THE HIGH COURT OF KARNATAKA AT BENGALURU
DATED THIS THE 19™ DAY OF DECEMBER, 2025
BEFORE
THE HON'BLE MR. JUSTICE G BASAVARAJA

CRIMINAL APPEAL NO.1778 OF 2021

BETWEEN:

FARUQ @ MOHAMMED FARUQ
S/0 MOHAMMADSAB,

AGED ABOUT 57 YEARS,

R/0 BEHIND KOTE,
CHANNAGIRI TOWN,
DAVANAGERE DISTRICT-577213

...APPELLANT
(BY SRI. SAMEER S. N., ADV.)

AND:

THE STATE OF KARNATAKA,

BY CHANNAGIRI POLICE STATION,
CHANNAGIRI,

REPRESENTED BY

STATE PUBLIC PROSECUTOR,
HIGH COURT BUILDING,
BENGALURU -560001.

...RESPONDENT
(BY SRI. B. LAKSHMAN, HCGP)

THIS CRL.A IS FILED U/S.374(2) CR.P.C PRAYING TO SET
ASIDE THE JUDGMENT OF CONVICTION DATED 13.09.2021
AND SENTENCE DATED 14.09.2021, PASSED BY THE 1II
ADDITIONAL DISTRICT AND SESSIONS JUDGE, AND SPL.
JUDGE, DAVANAGERE IN S.C.NO.75/2019, CONVICTING THE
APPELLANT/ACCUSED FOR THE OFFENCE P/U/S 376 AND 506
OF IPC AND SEC.6 OF POCSO ACT.
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THIS APPEAL HAVING BEEN HEARD AND RESERVED FOR
JUDGMENT ON 28.11.2025 AND COMING ON FOR
"PRONOUNCEMENT OF ORDERS" THIS DAY, THE COURT,
DELIVERED THE FOLLOWING:

CORAM: HON'BLE MR. JUSTICE G BASAVARAJA

CAV JUDGMENT
The appellant/accused has preferred this appeal against
judgment of conviction dated 13 September, 2021 and order
on sentence dated 14" September, 2021 passed in SC No.75 of
2019 by the II Additional District and Sessions Judge and

Special Judge, Davanagere.

2. For the sake of convenience, the parties herein are

referred to as per their status before the trial Court.

3. The brief facts leading to this appeal are that the
Dy.S.P., Rural Sub-Division, Davanagere, has submitted charge
sheet against the accused for the offences punishable under
Sections 376 and 506 of IPC, Section 4 of POCSO Act and
Sections 3(1)(w), 3(2)(v-a) and 3(2)(v) of the SC/ST
(Prevention of Atrocities) Act, 1989 (for short 'SC/ST (PoA)

Act,').

4, It is alleged by the prosecution that, about three
months prior to the date of filing complaint, the victim had

been to Aafiya Palace in Channagiri town to chop vegetables in
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a marriage function. After completing her work, when she
wanted to return home, the accused told her to stay back in the
choultry, as she had to come again next day in the early hours.
At that time, he committed forcible sexual intercourse on the
victim against her will and without her consent. Again on 12
February, 2019, the accused has taken the victim to
Shivamogga on the pretext to assist him for preparation of food
and later took her to Ganesha Lodge situated on B.H.Road, and
stayed there in a room and despite her resistance, he has
committed forcible sexual intercourse on her repeatedly. The
victim is a minor and belongs to Adi-Karnataka which comes
under the Scheduled Caste. The accused has also threatened
her with dire consequences, if she discloses about his act to

anybody. Thus, the accused committed the alleged offences.

5. After filing of the charge sheet, case was registered
in SC No.75 of 2019. Accused was arrested on 25" February,

2019. Since the date of arrest, accused is in judicial custody.

6. Upon hearing on charges, the trial Court framed the
charges for the offences punishable under Sections 376 and
506 of IPC, Section 6 of POCSO Act and Sections 3(1)(w),

3(2)(va) and 3(2)(v) of the SC/ST (PoA) Act, 1989. The same
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was read over and explained to the accused, having understood

the same, accused pleaded not guilty and claimed to be tried.

7. To prove the guilt of the accused, 24 witnesses
were examined as PWs.1 to 24, 35 documents were marked as
Exs.P1 to P35 and 12 material objects were marked as MO.1 to
12. On closure of prosecution side evidence, statement under
Section 313 of Cr.P.C., was recorded and accused has totally
denied the evidence of prosecution witnesses. However, he did
not choose to lead any defence evidence on his behalf. Having
heard the arguments on both sides, trial Court convicted the
accused for the offences punishable under Sections 376 and
506 of IPC and Section 6 of POCSO Act. Being aggrieved by
the judgment of conviction and order on sentence passed by

the trial Court, the appellant/accused has preferred this appeal.

8. Learned counsel for the appellant would submit that
the judgment of conviction and order on sentence passed by
the trial Court is illegal, invalid, contrary to law & evidence and

probabilities of the case.

9. The specific contention of prosecution is that, the
victim was a minor aged about 15 years, as on the date of

incident. Therefore, the accused had committed the offence
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charged against him. The prosecution has examined PW1 who
is the mother of the victim. She has deposed that the date of
birth of the victim is 25" June, 2004 and the victim studied 5™
standard in her village in the Government School and studied
6" standard in Channagiri Government Girls School. But in the
cross-examination, she admitted that there is no birth
certificate of the victim. PW2-victim has stated that her date of
birth is 25™ June, 2004 and same has been mentioned in her
school records. In the course of cross-examination, she
admitted that the concerned Birth Certificate was not produced

before the Court.

10. PW10-Chandrappa, Assistant Teacher of
Government Higher Primary School, Channagiri has produced
Exhibit P20-School Declaration Certificate which shows date of
birth of victim as 25" June, 2004 and same has been entered
as per her Birth Certificate. PWO9-Senior Assistant Teacher of
Government Girls School, Channagiri produced Exhibit P19
School Certificate to show the date of birth of the victim. But in
his cross-examination he has stated that the victim's date of
birth is entered as per Transfer Certificate Exhibit P11. PW11-
Smt. Aruna, Sheristedar of Taluk Office, issued Exhibit P21

endorsement, stating that date of birth of the victim was not
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entered in the concerned register maintained by in the Office of
Town Municipality, Channagiri. The said oral and documentary
evidence goes to show that the date of birth and age of the
victim has not been proved by the prosecution. No Birth
Certificate was obtained and on the basis of the date mentioned

in the school register, the said witness issued certificate.

11. The Hon'ble Supreme Court has held that Rule 12 of
the Juvenile Justice (Care and Protection of Children) Rules,
2007 is applicable to determine age of the victim. Rule 12 of
the Rules makes it clear that matriculation or equivalent
certificate, Birth Certificate from school or Birth Certificate
issued by Corporation or Municipal Authority or a Panchayath is
necessary, and only in the absence of above, the medical

opinion about the age of the Child could be sought.

12. The prosecution is relying upon Exhibits P19 and
P20 which were issued by the Assistant Teachers of the
Government Higher Primary School. Herein again, Rule 12
(3)(a) of Rules is to be taken into consideration. This Rule does
not prescribe relying on the birth certificate issued from any
school but specifies that birth certificate issued from the school
first attended by the child other than play school, is to be basis

for determining the age of the child. Exhibits P19 and P20 were
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on the basis of the date of birth maintained in the admission
form submitted to the school. There is absolutely nothing on
record to show that the victim first attended the Government
Higher Primary School. The learned trial judge has wrongly
come to the conclusion based on the school certificate that
victim is aged about 15 years at the time of alleged incident.
Hence, the prosecution has miserably failed to prove the age of
the victim. On this ground, the judgment of conviction and

order on sentence of trial Court is liable to be set aside.

13. Further it is submitted that PW1, in the course of
examination, has clearly stated that workers of Bakery
suspected the Hindu girl accompanying a Muslim, and informed
the Davanagere Police Station who came and took the accused
to the Channagiri Police Station, and the victim to Mahila Police
Station. Neither the police examined the accused and victim,
nor the victim reported the alleged sexual act of the accused to
the police. PW1 went to the police station and took the victim
to her house, the accused was also allowed to go his place.
PW1 did not file a complaint before the police. The complaint
was lodged on 25" February, 2019. There is a long delay in
lodging the complaint and hence, it is fatal to the case of the

prosecution. The grounds for delay is not offered by the
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prosecution. PW1 has not properly supported the evidence of

PW2.

14. The mother of the victim turned hostile and the trial
Court has committed an error in convicting the accused relying
on the sole testimony of victim-PW2. Exhibit P1-complaint was
written by PW7, who is the ex-president of Dalita Sangharsha
Samithi. The said witness clearly deposed that his friend had
given information to write Exhibit Pl1-complaint. It clearly
discloses that, Exhibit P1 is created by PW1 and PW7, and
falsely implicated the accused in the alleged offence only to get
the compensation from the government, and complainant has

received compensation of Rs.3,00,000/- from the Government.

15. PW16-Medical Officer of C.G. Hospital, Davanagere
issued Exhibit P5-preliminary report, and Exhibits P25 and P26-
final opinion. She examined the accused and referred to
Psychiatrist and for examination by surgeons. Specimen was
collected for FSL. In the course of cross-examination, she
clearly deposed that if the accused were to be examined within
24 hours from the alleged act, they could have traced some

materials, but she examined the victim on 25" February, 2019.
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16. PW19-Ashwini M.S., Assistant Professor of Mc. Gann
Hospital, Shivamogga states that on 21% February, 2019 at
05.30 p.m., victim was brought by Channagiri Police with the
history of sexual assault in Shivamogga on 17™ February,
2019. She examined the victim and found that there were no
local injuries and hymen was ruptured. There was no bleeding
and she collected specimen for FSL. In the course of cross-
examination she admitted that she did not find any injuries on

the private part of the victim.

17. PW21-Dr.Chayakumari, in-charge Deputy Director,
RFSL, Davanagere has deposed that seminal stain was not
detected in Item Nos.2 to 7, 9 to 11, skin tissue was not
detected in Item Nos. 1 to 8, spermatozoa was not detected in
Item No. 12 or in hair. Blood stains were not detected in Items
2 to 9 and Items 4 to 7, respectively. The said medical
witnesses and their report clearly proves that there was no
sexual intercourse by the accused with the victim. As such,
there was no evidence of penetrative sexual assault by the
accused. The said medical witnesses along with their reports,

has not been properly appreciated by the trial Court.

18. Further, it is admitted that the evidence of the child

witness requires corroboration. But, in case, if the deposition
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given by the child witness inspires confidence of the Court and
there is no embezzlement or improvement, then the Court may
rely upon the evidence of such withness and convict the

accused.

19. PW2-victim has clearly admitted that the police
have tortured her to give statement under Section 164 Code of
Criminal Procedure statement before the Court. The statement
under Section 164 of Code of Criminal Procedure is not
substantive evidence and it can only be used to corroborate or
contradict evidence. PW2 has stated in her oral evidence that
she has not informed about the alleged sexual act of the
accused until three months prior to the complaint lodged by her
mother. Further, PW2 has not informed about the alleged
sexual act in the police station or to her mother. PW7 has
created the story of sexual assault by gathering information
from his friends and wrote a complaint-Exhibit P1 and further,
gave it to PW2, who lodged the same in Channagiri Police
Station. The oral evidence clearly proves the false implication of

the accused in the alleged offence.

20. The mahazar witnesses, PW3 and PW6 have not
proved that the accused stayed in a room at Ganesha lodge,

Shivamogga with the victim. The evidence of PW2 does not
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inspire confidence about the offence committed by the accused.
The trial Court has not appreciated the clear admission made
by the prosecution witnesses and created a doubt about the
offence said to have been committed by the accused. On all

these grounds, sought for allowing this appeal.

21. As against this, the learned High Court Government
Pleader B.Lakshman appearing for the respondent-State, would
submit that the trial Court has properly appreciated the
evidence on record in accordance with law and facts and sought

for dismissal of this appeal.

22. Having heard the arguments on both sides and
perusal of the materials, the following points would arise for my

consideration:

1. Whether the trial Court has committed an
error by arriving at the conclusion that the
prosecution has proved the victim was a child
at the time of commission of offence as
defined under Section 2(d) of POCSO Act 20127

2. Whether the appellant has made out grounds
to interfere with the impugned judgment of
conviction and order on sentence passed by

the trial Court?

3. What order?
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Regarding Point No.1:

23. Before appreciation of evidence and record as to the
age of victim, it is necessary to rely on the judgment of Hon'ble
Apex Court in the Case of P YUVAPRAKASH v. STATE
REPRESENTED BY INSPECTOR OF POLICE reported in 2023 SCC
ONLINE SC 846, wherein at paragraphs 11 to 19, it is observed

as under:

"11. Before discussing the merits of the contentions
and evidence in this case, it is necessary to extract
Section 34 of the POCSO Act which reads as follows:

"34. Procedure in case of commission of offence by
child and determination of age by Special Court. -
(1) Where any offence under this Act is committed
by a child, such child shall be dealt with under the
provisions of the Juvenile Justice (Care and
Protection of Children) Act, 2015 (2 of 2016).

(2) If any question arises in any proceeding before
the Special Court whether a person is a child or
not, such question shall be determined by the
Special Court after satisfying itself about the age
of such person and it shall record in writing its
reasons for such determination. (3) No order made
by the Special Court shall be deemed to be invalid
merely by any subsequent proof that the age of a
person as determined by it under sub-section (2)

was not the correct age of that person.”
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12. In view of Section 34(1) of the POCSO Act, Section
94 of the JJ Act, 2015 becomes relevant, and applicable.
That provision is extracted below:

"94. Presumption and determination of age. - (1)
Where, it is obvious to the Committee or the
Board, based on the appearance of the person
brought before it under any of the provisions of
this Act (other than for the purpose of giving
evidence) that the said person is a child, the
Committee or the Board shall record such
observation stating the age of the child as nearly
as may be and proceed with the inquiry under
Section 14 or Section 36, as the case may be,

without waiting for further confirmation of the age.

(2) In case, the Committee or the Board has
reasonable grounds for doubt regarding whether
the person brought before it is a child or not, the
Committee or the Board, as the case may be, shall
undertake the process of age determination, by
seeking evidence by obtaining -

(i) the date of birth certificate from the
school, or the matriculation or equivalent
certificate from the concerned examination
Board, if available; and in the absence
thereof;

(ii) the birth certificate given by a
corporation or a municipal authority or a

panchayat;

(iii) and only in the absence of (i) and (ii)
above, age shall be determined by an
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ossification test or any other latest medical
age determination test conducted on the

orders of the Committee or the Board:

Provided such age determination test conducted
on the order of the Committee or the Board shall
be completed within fifteen days from the date of

such order.

(3) The age recorded by the Committee or the
Board to be the age of person so brought before it
shall, for the purpose of this Act, be deemed to be
the true age of that person.”

13. It is evident from conjoint reading of the above
provisions that wherever the dispute with respect to the
age of a person arises in the context of her or him being a
victim under the POCSO Act, the courts have to take
recourse to the steps indicated in Section 94 of the JJ Act.
The three documents in order of which the Juvenile
Justice Act requires consideration is that the concerned
court has to determine the age by considering the

following documents:

“(i) the date of birth certificate from the school,
or the matriculation or equivalent certificate
from the concerned examination Board, if

available; and in the absence thereof;

(ii) the birth certificate given by a corporation or

a municipal authority or a panchayat;

(iii) and only in the absence of (i) and (ii)
above, age shall be determined by an

ossification test or any other latest medical age
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determination test conducted on the orders of
the Committee or the Board”.

14. Section 94(2)(iii) of the JJ Act clearly indicates that
the date of birth certificate from the school or
matriculation or equivalent certificate by the concerned
examination board has to be firstly preferred in the
absence of which the birth certificate issued by the
Corporation or Municipal Authority or Panchayat and it is
only thereafter in the absence of these such documents
the age is to be determined through “an ossification test”
or “any other latest medical age determination test”
conducted on the orders of the concerned authority, i.e.
Committee or Board or Court. In the present case,
concededly, only a transfer certificate and not the date of
birth certificate or matriculation or equivalent certificate
was considered. Ex. C1, i.e., the school transfer certificate
showed the date of birth of the victim as 11.07.1997.
Significantly, the transfer certificate was produced not by
the prosecution but instead by the court summoned
witness, i.e., CW-1. The burden is always upon the
prosecution to establish what it alleges, therefore, the
prosecution could not have been fallen back upon a
document which it had never relied upon. Furthermore,
DW-3, the concerned Revenue Official (Deputy Tahsildar)
had stated on oath that the records for the year 1997 in
respect to the births and deaths were missing. Since it did
not answer to the description of any class of documents
mentioned in Section 94(2)(i) as it was a mere transfer
certificate, Ex C-1 could not have been relied upon to hold
that M was below 18 years at the time of commission of

the offence.
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15. In a recent decision, in Rishpal Singh Solanki vs.
State of Uttar Pradesh & Ors. this court outlined the
procedure to be followed in cases where age
determination is required. The court was dealing with Rule
12 of the erstwhile Juvenile Justice Rules (which is in pari
materia)with Section 94 of the JJ Act, and held as follows:

"20. Rule 12 of the JJ Rules, 2007 deals with the
procedure to be followed in determination of age.
The juvenility of a person in conflict with law had
to be decided prima facie on the basis of physical
appearance, or documents, if available. But an
inquiry into the determination of age by the Court
or the JJ] Board was by seeking evidence by
obtaining: (i) the matriculation or equivalent
certificates, if available and in the absence
whereof; (ii) the date of birth certificate from the
school (other than a play school) first attended;
and in the absence whereof; (iii) the birth
certificate given by a corporation or a municipal
authority or a panchayat. Only in the absence of
either (i), (ii) and (iii) above, the medical opinion
could be sought from a duly constituted Medical
Board to declare the age of the juvenile or child. It
was also provided that while determination was
being made, benefit could be given to the child or
juvenile by considering the age on lower side

within the margin of one year.”

16. Speaking about provisions of the Juvenile Justice Act,
especially the various options in Section 94(2) of the JJ
Act, this court held in Sajneev Kumar Gupta vs. The State
of Uttar Pradesh & Ors. that:
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“"Clause (i) of Section 94 (2) places the date of
birth certificate from the school and the
matriculation or equivalent certificate from
the 2021 (12) SCR 502 [2019] 9 SCR
735 concerned examination board in the same
category (namely (i) above). In the absence
thereof category (ii) provides for obtaining the
birth certificate of the corporation, municipal
authority or panchayat. It is only in the absence of
(i) and (ii) that age determination by means of
medical analysis is provided. Section 94(2)(a)(i)
indicates a significant change over the provisions
which were contained in Rule 12(3)(a) of the Rules
of 2007 made under the Act of 2000. Under Rule
12(3)(a)(i) the matriculation or equivalent
certificate was given precedence and it was only in
the event of the certificate not being available that
the date of birth certificate from the school first
attended, could be obtained. In Section 94(2)(i)
both the date of birth certificate from the school as
well as the matriculation or equivalent certificate
are placed in the same category.".....

24. In the case on hand, to prove the fact that the
victim was child as on the date of commission of offence as
defined under Section 2(d) of POCSO Act is concerned, the
prosecution has produced documents Exhibits P19, P20 and
P21. Perusal of Exhibit P20-school certificate, reveals that the
date of birth of victim was 25™ June 2004. Exhibit P19 is also
certificate issued by Headmaster, Government Girls High
School, Channagiri, which reveals that the date of birth of
victim was 25" June 2004. Exhibit P30 is the report submitted
by the Medical Officer, Department of Obstetrics and
Gynaecology, which reveals the age of victim as 15 years. In

Exhibit P1, the age of victim is shown as 15 years. PW1-
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mother of the complainant, has deposed that the age of victim
was 15 years. PW2-victim has deposed in her evidence that at
the time of recording the evidence, her age was 16 years.
While recording statement under section 164 of Code of
Criminal Procedure as per Exhibit P10, the victim has deposed
that her age was 15 years. The accused has categorically
denied as to the age of the victim. During the course of cross-
examination of PW1, she has admitted that she does not know
the date of birth of the victim. Further, she has admitted that
she has no birth certificate of the victim. At the time of
delivery, an Anganwadi worker has entered the date of birth of
the victim, but the same is not produced and there is no
impediment to produce the same. During the course of cross-
examination of PW2, she has clearly admitted that the
competent authority has issued the birth certificate, but the
same is not produced and that there is no impediment to

produce the same before the court.

25. PW12-Thimmappa, Environmental Engineer working
in the Office of Town Municipality, Channagiri, has deposed as
to the issuance of endorsement as per Exhibit P21 in which it is
stated that there is no entry of date of birth of victim in the

register maintained in their department.
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26. PW10-Assistant Teacher of Government High
School, Channagiri has admitted in his cross-examination that
the school authorities have entered the date of birth on the
basis of the birth certificate. The investigating officer has not
collected the birth certificate issued by the concerned Authority
or from the Anganwadi worker who has maintained the date of
birth of the victim as stated by PW1. The investigating officer
has not explained anything as to non-production of these
material piece of evidence. Even at the stage of evidence, the
prosecution has not taken any legal steps to produce the
abovementioned materials. Investigating officer has not
obtained ossification test certificate to prove the exact age of
the victim. Even after production of victim before the medical
officer, the medical officer has not complied with the mandatory
provisions of Section 164A of Code of Criminal Procedure to
determine the age of the victim. The school document does not
reveal as to on what basis the school authorities have entered
the date of birth of the victim. In the absence of these
materials, it is clear that the investigating officer has failed to
comply with the mandatory provisions of Section 94 of Juvenile
Justice (Care and Protection of Children) Act, 2015 and Rule 12
Juvenile Justice (Care and Protection of Children) Rules, 2017,

and also Section 34 of POCSO Act as per the aforestated
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there is no cogent, convincing or corroborative legal evidence
to prove that the victim was child as defined under Section 2(d)
of POCSO Act, at the time of commission of alleged offence.

Hence, I answer point number one in the affirmative.

Regarding Point No.2:

27. When the prosecution has failed to prove that the
victim was child as defined under Section 2(d) of POCSO Act,
the question of committing offence under Section 6 of POCSO
Act does not arise. With regard to offence punishable under
Sections 376 and 506 of Indian Penal Code, the prosecution
has examined PWsl to 24 and marked 35 documents as

Exhibits P1 to P35. In Exhibit P1, PW1 has stated as under:

"8 Rwewd B Sogoer FeRPTeS0TT T Dew),0d
PR @edaNE) B JobrEweNdhZeS. I, DR
33, 15 Jur 3% 33 wPod enoed BT Myehd, 8l
208 @908 &08 BeeNGW. et BJNO P Beeed BoeIend
D008 FodheF VT Fea' DBD,T* Toe DS D03
14.02.2019 Jod IedBad [IF Sedvaled MPTD,
Q0SO A, F,ATT BRchS D0WSIIY Wit 3033
SBeabBweN BUTZ, IO oord UINO  SBAMRABZROD
3033, 0th dTBed, STHBe0BD BeeN BUT SN Ded I
DNYRY ewdrt BVTT ot TroIFRY Sorey 3VITD.
08T JBO Foh&* 2oBD I DNert J,;0N8 33, IBTew
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TR0 w¥rt BFe8 S8 I DRV wWUeDe,C el es3ad 230
e, ©TY3e0 SBIDBS. I3 D o Fobd el
3pT0eBBTR wEI AL Ded BT Lebd &,230038 B3,
SBIDBeS. 2-3 2wed IJoedeert FeBDHTIToD IF DAW
St 3VITEY.

S033 ToIeridohd) 23e3d worBabhY) VR WHBT DO
0t 30DZeod TeeN Qo I RO WS, TDT
DD T0 ©TY30 IBILBN. B FoTBIY A, Sod
gz Sedalied B30 FeRTT AR, B Tyl 3IJT
DoBZeT 0T Bed Pob TdDBTN 0T IF DR
0008 BeDTY."

28. The alleged incident took place on 14™ February,
2019. Complaint came to be filed on 22" February, 2019. The
complainant has not stated any reasons for the delay in filing
the complaint. PW1 has not whispered anything as to delay in
filing the complaint. The contents of the complaint-Exhibit P1
and the evidence of PW1 reveals that only on the basis of
information given by PW2-victim, PW1 has lodged the
complaint. The statement under Section 313 of Code of
Criminal Procedure is also recorded by the concerned
jurisdictional magistrate as per Exhibit P10, in which the victim
has stated nothing as to the exact date of the alleged rape
committed by the accused. She has stated that, when she was
in the house of grandmother, the accused called her over

phone and told to come to Channagiri for work. Then he has
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stated that there is work in Shivamogga and asked her to come
to Shivamogga. At Shivamogga, she stayed in a lodge and
during that time, the accused has committed rape on her 2 to 3
times. She has further stated that the accused had taken her
to Davanagere Bakery for work, and while conversing with the
people at the Bakery, the accused mentioned her name, which
created a suspicion and they have intimated the same to the
Channagiri Police. The police took her and the accused to
Channagiri Police Station. She has stated that, about three
months back when she was going to work, the accused has
committed rape in Aafiya Palace, Channagiri. PW2-victim has

deposed in her evidence as under:

'9.00.1 I Sodh. MPTD, I Y. IS esdeedod
20830AB. IF @ BROIT-MyDBY WhzS. IF Sedd
BINOADLY QTS sTRed VR BUT BJPRWTIS. B WO
s30ed oY o8 Tod I @Y DIDOB. sdeed Foer
o8 BSTSRBY BT B e wozZe VW, Jed IF et
3893, 3TIen3, Beed. 3D dTIen, IFJ, 33D, ©
VTY STHMBI, DA TQIO S, AT DD IV TW
FeBTS. T wIIF, ewdy o3 3DNDSeddrs, IVITB,
©0To BUD ©0To BePT. BT BUIT W, OI[IR VW, 2o IJ
B3 80z BePW. B8 J03T VS II, Vg3 FCDZRORD
DeeNgd. &8 OF T eja%ai@m d)mzs 008 AT S IO
B0 BT, T VBT TJoD WB,BVTES 2Jed oo
BePTTR VT &8 BZ, B3, ¥BD B NRITSIY, AF S
D) YN TeITT IO, Bt WS -1T TBBeS o9
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393, J030 T Seed 2esd0he) ZuT FPBDIER oz
TeP oSttt BUIe0oD wod. HFeed eSOt II,
STDHBe0W BeeN, I3, TOBS W0z FeVT. VOT IB, VTJ
SR, T HoWD AR, IRobN RN o Fpdex’
oomrl IB0D 3VITD. &R TSt Do JpdedD O
00BD DB [0, Bpdes® DBt FTDER0RD OB,
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arhEhedod MW 200y, dRe deEY Loz IIM BTOIG.
D) A, 3R, BHYOY W0 FTOIT.

2. HPpOID IIJ, BINO Tyadrevadd, BTDZe0m
BRENZD. Do IF D) RITHDY TePT DLy WOBNYRY
Jod 00 TeRFeS. B word deef ITOTODS Bew0.164
BePBa, B8TRedRT ST IDFD STB Fyire0ohBO
B gt SeedIUadhd. Togodh TePBaDRY, AD.10 omh
SR, SBaLFY A2.10(2) 20t HDHSTTd. "

29. The investigating officer has conducted spot
mahazar as per Exhibits P2 and P6. Exhibit P2-spot mahazar
dated 21°% February, 2019 reveals that on 12™ February, 2019
accused has committed rape on the victim in Ganesh Lodge at
room No.207, situate on the second floor. Photos are also
produced as per Exhibits P3 and P4. Rough sketch of Ganesh
Lodge is also produced as per Exhibit P5. Prosecution has also
produced the visitor book maintained by the Ganesh Lodge
which is marked as Exhibit P15. Exhibit P15(a) reveals that on
12™ February 2019 at 9:15 pm due to missing of bus, the
accused stayed in the said lodge in room No.207, wherein the
number of persons stayed is shown as "2". But the name of
victim is not shown in the visitor book. PW6-Uday Shetty,
Manager of Ganesh Lodge has deposed as to the issuance of
Exhibit P15. The scanned copy of exhibit P15 is reproduced

below:
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Perusal of this document makes it crystal clear that Mohammed
Faroog has stayed in the lodge in room No0.104 and he has
written his mobile number as 9972305298, but there is no
signature and the signature column is left blank. Whereas in
the previous column all the necessary details are shown.
During the examination-in-chief of PW6, he has clearly
admitted that room numbers are interchanged in Exhibit P15.
During his cross-examination, he has clearly admitted that
name of Mohammed Farooq is referred to with respect to room
No.104. The mobile number of this accused is not collected by
the investigating officer. Even in the Mahazar-Exhibit P2, there
is no reference as to the alteration of rooms shown in Exhibit
P15. Mobile numbers are also not mentioned. PW6-Uday
Shetty has deposed that he has obtained Exhibits P2 and P13,
but the name of victim is not mentioned in the document
produced by the prosecution. The date of commission of
offence as alleged in Exhibit P1-complaint is 14" February
2019. The place of offence committed i.e., Ganesh Lodge, is

not disclosed in the complaint. PW2-victim has not deposed as
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to the date of commission of alleged rape in Ganesh Lodge at

Shivamogga.

30. As per the complaint, accused has committed rape
on the victim in Aafiya Palace, Channagiri. But the same is not
disclosed in the complaint Exhibit P1. Mahazar Exhibit P6
reveals that the victim has shown the spot of Aafiya Palace.
Police have also produced Exhibits P7 to P9 photos of Aafiya
Samudaya Bhavana. Rough sketch is also produced as per

Exhibit P11. During the cross-examination of PW2-Victim, she
has clearly admitted that "o Beed & Fwed =eddscn, OB
BOBITETR, BTReHTR TOVOTIY D0 JRBIFTS Je3. BOBJED O

BecdeetiEd) Beweddh F0SB BB Y VOB WICe Bee AP SRS
Q033 &."  Further, she has admitted that "I3S3 184 BewsS
BT BRWeDD) Te e Heed Beslem WOT BV WY HeeS eV
SEDBHIGPD D0 DeeBdT3 e She has also clearly admitted that
"B33 abeRdD) 3O, cIRYD @) wose BRSYDNTE 0D BRBIFS Q2. Iy
DIJS 9 9Ys3 SoTSd) Todh DRBPOY 20w BeBIE3 Q.
0deCuerde o) Sedeietnh WOy WFe WD Besty) HeEeIesnh VoS

JI3 YATS Toch BTY FeRPOY H0W) BRBITS 8. Toxh OIRTIETR



-97-
CRL.A No0.1778 of 2021

Sy Sogen ofie BF eBden 20US T O¥F) BIPEDZeS D0

TRBITTS 93."

31. On careful examination of evidence of victim, it is
crystal-clear that she has got knowledge as to what is right and
what is wrong. However, from the date of alleged incident till
three months, the victim or her parents have not lodged
complaint against the accused. There is no consistency in the
evidence of material witnesses/victim and the contents of
complaint. While answering point No.1, this Court has held
that the prosecution has failed to prove that the victim was a
child as defined under Section 2(d) of POCSO Act. At the time
of alleged incident, victim had attained majority. However, she
has not protested against the alleged act of the accused.
Therefore, the evidence of PW2 and other material witnesses
cannot be believed, as the same is contrary to the conduct of
an ordinary prudent person. The evidence placed before this
Court appears to be unnatural. Even if it is presumed that the
accused had intercourse with the victim, that can be termed to
be a consensual sex. Absolutely, there is no legal evidence to
constitute the offence under Sections 376 and 506 of Indian
Penal Code. Viewed from any angle, I do not find any cogent,

convincing, clinching or trustworthy evidence to convict the
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accused for the alleged offence. Prosecution has failed to prove
the gquilt of the accused beyond all reasonable doubt.
Accordingly, the appellant has made out a ground to interfere
with the impugned judgment of conviction and order on

sentence. Hence, I answer point No.2 in the affirmative.

Regarding Point No.3:

32. For the reasons aforestated and discussion, I
proceed to pass the following:
ORDER
i. Appeal is allowed;

ii. Judgment of conviction dated 13™ September,
2021 and order on sentence dated 14%
September, 2021 passed in S.C. No.75 of 2019
by the II Additional District and Sessions Judge
and Special Judge, Davanagere, is set aside;

iii. Accused is acquitted of the offence punishable
under Sections 376 and 506 of Indian Penal
Code and Section 4 of POCSO Act.

iv. Registry is directed to send the intimation
through e-mail to the concerned Jail authority to
release the accused, if he is not involved in other
cases.

Sd/-
(G BASAVARAJA)
JUDGE
Inn



