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IN THE HIGH COURT OF KARNATAKA AT BENGALURU 

DATED THIS THE 10TH DAY OF DECEMBER, 2025 

BEFORE 

THE HON'BLE MR. JUSTICE C M JOSHI 

REGULAR FIRST APPEAL NO.163 OF 2012  

BETWEEN: 

 

SRI. V. SHAMANNA, 

AGED ABOUT 59 YEARS, 

S/O. LATE J. VENKATASWAMY, 

R/AT NO.11, OLD NO. 57, WARD NO. 28, 

JANGAMA MAISTRY LANE,  

2ND CROSS BALEPET, BANGALORE-560 053. 

...APPELLANT 
(BY SRI. B.N. JAYADEVA, ADVOCATE) 

 

AND: 

 

SMT. SUGUNA, 

AGED ABOUT 57 YEARS, 
D/O. LATE J. RAMAKRISHNAPPA, 

R/AT. NO.10, OLD NO. 57/1, WARD NO.28, 

JANGAMA MAISTRY LANE, 2ND CROSS, 
BALEPET, BANGALORE-560 053. 

DECEASED LRS. 

 

1(a). SRI. RAJENDRA PRASAD, 
AGED ABOUT 64 YEARS, 

S/O. LATE SRI. RAMAKRISHNA, 

R/AT. NO.14, 2ND CROSS, J.M LANE, 

BALEPET, BANGALORE-560 053. 

DECEASED LRS. 

 

1(a)(i) SMT. VIJAYA, 

AGED ABOUT 61 YEARS, 

W/O LATE MR. R. RAJENDRA PRASAD. 
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1(a)(ii) SMT. R. GUNASHEELA, 

AGED ABOUT 37 YEARS, 

S/O. LATE MR. R. RAJENDRA PRASAD. 

 

1(a)(iii) MR. R MADHUSUDAN, 

AGED ABOUT 33 YEARS, 

S/O. LATE MR. R. RAJENDRA PRASAD. 

 

ALL ARE R/AT: NO.14, SECOND CROSS, 

J.M. LANE, BALEPET, BANGALORE-560 053. 

 
1(b) SMT. KALPANA, 

AGED ABOUT 45 YEARS, 

W/O. LATE SRI. RAMACHANDRA R 

R/AT. NO.14, 2ND CROSS, J.M LANE, 
BALEPET, BANGALORE-560 053. 

…RESPONDENTS 

(BY SRI SATHISH K, ADVOCATE FOR R1(a) (i) TO (iii) & R1(b)) 

 

THIS RFA IS FILED UNDER SECTION 96 R/W. ORDER 41 

RULE 1 OF CPC, AGAINST JUDGMENT AND DECREE DATED 

16.01.2012 PASSED IN O.S.NO.4277/2008 ON THE FILE OF 

XLIV ADDL.CITY CIVIL & SESSIONS JUDGE, BANGALORE (CCH-

45), DECREEING THE SUIT FOR PERMANENT INJUNCTION. 

 

        THIS APPEAL HAVING BEEN HEARD AND RESERVED ON 

19.09.2025, COMING ON FOR PRONOUNCEMENT OF JUDGMENT 

THIS DAY AT DHARWAD BENCH, THE COURT DELIVERED THE 

FOLLOWING: 

  

CORAM: HON'BLE MR. JUSTICE C M JOSHI 
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CAV JUDGMENT 

The present appeal is filed by the defendant in 

O.S.No.4277/2008 assailing the judgment and decree dated 

16.01.2012 passed by the learned XLIV Additional City Civil and 

Sessions Judge, Bangalore (CCH 45), whereby the appellant 

had been restrained from causing interference to the peaceful 

possession and enjoyment of the suit schedule property by the 

plaintiff/respondent. 

2. The brief facts i.e., relevant for the purpose of this 

appeal may be summarized as below:  

(a) The suit schedule property is described to be House 

No.57/1, Municipal New No.10 measuring east-west 36½ ft and 

north-south 8 ft with a common passage shown by the letters 

‘ABCD’ in the hand sketch annexed to the plaint, situated at 

Jangam Maistry Lane, 2nd Cross road, Balepet, Bengaluru.  

(b) The plaintiff claims that she is the absolute owner of 

the suit schedule property and he acquired the same by way of 

registered gift deed dated 13.03.1974. The suit schedule 

property was earlier owned by one Jangamappa, who had 
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acquired it under registered partition in the year 1950. 

Thereafter, by Will dated 15.01.1951, a portion of the property 

acquired by him was bequeathed in favour of Mangamma, who 

is his daughter. The other portion was bequeathed to his 

grandsons viz., Narayan, Srinivas and Rajanna. The said 

Mangamma, who had acquired suit schedule property 

measuring 36½ ft X 8 ft with a toilet in the adjoining passage, 

executed a gift deed (Ex.P1) on 13.03.1974 in favour of the 

plaintiff. The defendant, who happens to be the descendant in 

the title under the said Narayana, Srinivas and Rajanna is 

residing in the western portion of the suit schedule property.  
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(c) It is the case of the plaintiff that there is a common 

passage on the northern side of the suit schedule property, 

which leads to the house of the defendants on the western side 

and is adjoining the property belonging to the plaintiff. The 

plaintiff and defendant are jointly using the said common 

passage with water tap and toilet. While the plaintiff has been 

in continuous and uninterrupted possession of the suit schedule 

property, the defendant caused interference for such 

enjoyment claiming that the northern wall running east-west of 

the property of the plaintiff (shown as ‘AB’) belongs to the 

defendant and therefore, there was a cause of action for the 

suit. On the said ground, the plaintiff sought the injunctive 

relief against the defendant.  

3. On service of summons, the defendant appeared 

and filed the written statement.  

a) The defendant denied the plaint averments and 

contended that the measurement of the property of plaintiff 

i.e., 36½ ft east-west and 8 ft north-south is incorrect. In fact, 

the property did not measure as stated by the plaintiff but it is 

30 ½ ft east-west and 8 ft north-south. He also denied that 
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there is any passage as alleged by the plaintiff and there is no 

such easementary right, which has accrued in favour of the 

plaintiff. Neither the plaintiff nor anyone of her family at any 

point of time did reside in the suit property and there is no such 

common passage as claimed. It is his contention that the 

premises were used as workshop by one Uday Carto Punch and 

therefore, the plaintiff residing in the property with her family is 

totally false. The defendant’s property measures 19 ½ ft east-

west and 28½ ft., north-south and there are no windows or 

ventilators as contended by the plaintiff on the northern wall of 

his property. It is his contention that the mother of the 

defendant-Ramakka purchased the same in the year 1962 and 

the defendant having purchased it in the year 1963, he 

continues to remain in the possession of the property bearing 

Old No.57 and New No.11 and at no point of time, the open 

space measuring 30 ½ ft east-west 7¼ ft north-south was used 

as a common passage. It is exclusive property belonging to the 

defendant to have access to his residential portion on the 

western side of the passage. When the plaintiff had acquired 

the property under a gift in the year 1974, she had voluntarily 

closed the windows and ventilators that were opening out into 
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the passage and therefore, the question of plaintiff acquiring 

the easementary right does not arise.  

b) It is contended that the defendant is paying taxes in 

respect of the said passage as well as his house and it is the 

plaintiff, who after removing the roof of her house attempted to 

break open the wall and trying to close the windows and 

ventilators claiming that the property belongs to her. Therefore, 

the defendant sought for dismissal of the suit.  

4. On the basis of the above contentions, the Trial 

Court framed the following issues: 

1. Whether the plaintiff proves the correctness of the 

description of the suit schedule property? 

2. Whether the plaintiff proves the possession of the 

suit schedule property as on the date of the suit? 

3. Whether the plaintiff proves that the defendant is 

trying to disturb the use and occupation of the 

common passage of the suit schedule property? 

4. Whether the plaintiff is entitled to the reliefs 

claimed? 

5. What Order or Decree? 

 



 - 8 -       

 
  HC-KAR 

NC: 2025:KHC:52195 

RFA No. 163 of 2012 

 

 
 

 

5. The plaintiff was examined as PW1 and Ex.P1 to 9 

were marked and defendant was examined as DW1 and Ex.D1 

to Ex.D24 were marked. After hearing both the sides, the Trial 

Court answered issue No.1 to 4 in the affirmative and decreed 

the suit.  

6. Being aggrieved, the defendant is before this Court 

in this appeal.  

7. Learned counsel appearing for the 

appellant/defendant would submit that the claim of the plaintiff 

is in fact regarding the easementary right of the plaintiff over 

the passage which is adjoining the property owned by the 

plaintiff. He submits that though the suit is styled as one for 

injunction, the plaintiff is seeking easementary right in the 

passage. He submits that, in the plaint, the plaintiff is seeking 

common rights in the passage and seeking injunction in respect 

of said common rights. It is pointed out by him that unless the 

plaintiff seeks declaration of such easementary right in the suit 

schedule property, the claim regarding the easementary right is 

not sustainable in law. In this regard, he places reliance on the 

judgment in the case of Bachhaj Nahar v. Nilima Mandal 
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and another1 wherein  at paragraph 20, it was observed as 

below:  

 “20. The pleadings necessary to establish an 

easement by prescription, are different from the 

pleadings and proof necessary for easement of 

necessity or easement by grant. In regard to an 

easement by prescription, the plaintiff is required to 

plead and prove that he was in peaceful, open and 

uninterrupted enjoyment of the right for a period of 

twenty years (ending within two years next before 

the institution of the suit). He should also plead and 

prove that the right claimed was enjoyed 

independent of any agreement with the owner of the 

property over which the right is claimed, as any user 

with the express permission of the owner will be a 

licence and not an easement. For claiming an 

easement of necessity, the plaintiff has to plead that 

his dominant tenement and the defendant's servient 

tenement originally constituted a single tenement 

and the ownership thereof vested in the same person 

and that there has been a severance of such 

ownership and that without the easementary right 

claimed, the dominant tenement cannot be used. We 

may also note that the pleadings necessary for 

establishing a right of passage is different from a 

right of drainage or right to support of a roof or right 

to watercourse. We have referred to these aspects 

                                                      
1 (2008) 17 SCC 491 
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only to show that a court cannot assume or infer a 

case of easementary right, by referring to a stray 

sentence here and a stray sentence there in the 

pleading or evidence.” 

 

8. He also places reliance on the judgment in the case 

of D.Ramanatha Gupta v. S.Razaack2 wherein it was held 

that in a suit for injunction based on prescriptive easement 

right, the plaintiff should seek for a declaration from the Court 

that he has so acquired prescriptive right of easement.  

9. He also relies on the judgment of this Court in the 

case of B.N.Pavan Kumar v. Harish Kumar T.,3 where again 

the need for a declaration of easementary right was discussed 

and it was held that without a declaration, a decree for 

easement rights cannot be passed.  

10. He further submits that the Will executed by 

Jangamappa, which is produced at Ex.D1 would show that 

there is no such easementary right, which has been created. 

Though in the penultimate paragraph of the Will it was 

mentioned that the courtyard (passage) is to be used in 

                                                      
2 AIR 1982 Karnataka 314 
3 RFA No.1343/2015 DD 31.12.2019 
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common, in the latter part of the Will the testator clarifies that 

Mangamma would be entitled for her property along with toilet 

situated in the said passage and nothing else. Therefore, he 

submits that the Will does not create any easementary right 

and as such, the decree passed by the Trial Court is not 

sustainable in law.  

11. Per contra, learned counsel appearing for the 

respondent/plaintiff submits that the flow of title is to be 

examined to ascertain whether there is any easementary right 

created or not. He submits that Mangamma acquired the rights 

in respect of her property measuring 36½ ft east-west and 8 ft 

north-south together with the absolute ownership over the 

toilet under the gift deed. It is submitted that the gift deed 

specifically recites that the property consists of a house and 

front yard (CAUÀ¼À) including the two doors, two large sized 

windows, three ventilators and a water tap. Therefore, 

Mangamma had gifted the entire property, which she had 

acquired under the registered sale deed dated 15.01.1951 and 

as such, the plaintiff would get rights in the passage also. She 

being in continuous possession and enjoyment of the property 
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along with common passage and toilet, has acquired rights and 

therefore, the judgment of the Trial Court is proper and correct. 

It is submitted that the contention of the defendant that the 

plaintiff should have sought a declaration is not sustainable 

simply because the will dated 15.01.1951 and the gift deed 

executed by Mangamma are clear enough in saying the nature 

of the rights bequeathed and transferred to the plaintiff. It is 

submitted that there is no cloud over the plaintiff’s title and in 

view of the settled legal position laid down in the case of 

Anathula Sudhakar v. P.Bhuchi Reddy (Dead) by LRs4, a 

suit for injunction simpliciter is maintainable when there is no 

cloud on the title. Therefore, it is contended that the Trial 

Court, upon appreciation of the oral and documentary evidence, 

has rightly decreed the suit in favour of the plaintiff. Lastly, he 

submitted that without prejudice to the contentions urged, the 

plaintiff submits that the defendant has unequivocally admitted 

the plaintiff’s possession over the suit schedule property to the 

extent of 30½ ft east-west and 8 ft north-south and in view of 

the said admission, the decree of the Trial Court to that extent 

may be modified.  

                                                      
4
 2008 (4) SCC 594 
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12. After hearing the arguments advanced by both the 

sides, the points that arise for consideration in this appeal are 

as under:  

1) Whether the plaintiff has got any easementary 

right in the common passage adjoining the suit 

schedule property?  

2) Whether the prayer for declaration of such 

easementary right was essential?  

3) To what relief the parties are entitled to?  

POINT NO.1 & 2: 

13. A perusal of the records would reveal that the entire 

property belonging to the plaintiff and the defendant was 

owned by B.V.Jangamappa and he had acquired the rights 

under a partition deed dated 16.12.1950. The said Jangamappa 

had executed Will on 15.01.1951 bequeathing ‘A’ schedule 

property in favour of his grandsons i.e., Narayana, Srinivas and 

Rajanna, who are sons of Venkataswamappa born to his wife 

Sharadamma. He had another wife i.e. Ramakka and the 

defendant is the son born to the said Ramakka.  
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14. The other portion of the property shown as ‘B’ 

schedule in the Will was bequeathed to Mangamma, who was 

the daughter of Jangamappa. The said Mangamma has gifted 

her property to the plaintiff herein, who happens to be the 

daughter of brother of Mangamma. These aspects are not in 

dispute.  

15. The said Narayana, Srinivas and Rajanna have sold 

their portion of the property to none else than Ramakka, who 

was their step-mother under registered sale deed dated 

09.03.1962. The said Ramakka sold the property to one 

Subbayya under registered sale deed dated 01.08.1962 and 

thereafter she again purchased back the said property under a 

sale deed dated 10.04.1963. Therefore, after the demise of 

Ramakka, it is the defendant, who has inherited the property 

which was willed in favour of Narayana, Srinivas and Rajanna.  

16. In other words, it is an admitted fact by both sides 

that the properties are inherited by them from the common 

ancestor B.V.Jangamappa under the Will dated 15.01.1951. 

Therefore, it is the said Will, which acquires importance in 
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ascertaining the nature of the rights acquired by the plaintiff 

herein.  

17. A perusal of the Ex.D1-Will would indicate that 

Mangamma was bequeathed with a building situated on the 

south-east corner of the property which measures 36½ ft  

north-south and 8 ft east-west. The Will also mentioned that in 

the property, which is bequeathed to Mangamma, there is a 

toilet room. Then it mentions that in the property bequeathed 

to his grandsons, there is a front yard of their house. Though 

initially the testator mentioned that the toilet and the front yard 

are to be used only by his grandsons and the daughter, later he 

states that it is not correct and clarifies that daughter would get 

only a toilet and she is at liberty to use it by fixing a door on 

the eastern side. He further clarifies that his grandsons have to 

construct their own toilet in their front yard.  

18. This averment in the Will would show that no such 

easementary right was created by the said Jangammappa 

through his Will. The plaintiff was asked to fix a door to the 

toilet on the eastern side facing the road, and use it. If we 

examine the sketch and the photographs, which are produced, 
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it is evident that the Will does not permit the plaintiff to fix a 

door on the northern side of her property. There is no such 

common passage over which the plaintiff had any right. The 

bequeathing is clear enough in saying that the toilet has to be 

fixed with door on the eastern side. For better understanding, 

the description of ‘B’ schedule as mentioned in the Will is 

reproduced below:  

 “© µÉqÀÆå¯ï:  

1)£É £À£Àß ªÀÄUÀ¼ÀÄ ªÀÄAUÀªÀÄä¤UÉ ¸ÉÃgÀ É̈ÃPÁzÀÄÝ 
ªÉÄÃ®ÌAqÀ J.µÉqÀÆå¯ï MAzÀ£ÉÃ LlA£À°è 
PÀArgÀÄªÀAvÉ £À£Àß ªÀÄÆgÀÄ d£À ªÉÆªÀÄäPÀÌ½UÀÆ 
¸ÉÃgÀ É̈ÃPÁzÀÄÝ ªÉÄÃ®ÌAqÀ J.µÉqÀÆå¯ï MAzÀ£ÉÃ 
LlA£À°è PÀArgÀÄªÀAvÉ £À£Àß ªÀÄÆgÀÄ d£À 
ªÉÆªÀÄäPÀÌ½UÀÆ Ȩ́ÃjgÀÄªÀ ªÀÄÄ¤ì¥À¯ï £ÀA§gÀÄ 54 
LªÀvÀÄÛ £Á®ÄÌ ªÀÅ¼Àî ªÀÄ£É ¥ÉÊQAiÀÄ°è ¥ÀÇªÀð ¢QÌ£À 
DUÉßAiÀÄ ªÀÄÆ¯ÉAiÀÄ°è EgÀÄªÀ vÁ²ð PÀlÖqÀ ¥ÀÇªÀð 
¥À²ÑªÀÄ Cr ªÀÄÄªÀvÁÛgÀÆªÀgÉ zÀQëuÉÆÃvÀÛgÀ Cr 
AiÀÄAlÄ F C¼ÉAiÀÄ°ègÀÄªÀ vÁ²Ãð PÀlÖqÀªÀÅ £À£Àß 
ªÀÄUÀ¼ÀÄ ªÀÄAUÀªÀÄä¤UÉ Ȩ́ÃgÀ É̈ÃPÀÄ ªÀÄvÀÄÛ £À£Àß ªÀÄUÀ½UÉ 
¸ÉÃjgÀÄªÀ À̧éwÛ£À°è PÀPÀÌ À̧Ä EgÀÄvÀÛzÉ ªÀÄvÀÄÛ £À£Àß 
ªÉÆªÀÄäPÀÌ½UÉ Ȩ́ÃjgÀÄªÀÅzÀgÀ°è è CAUÀî«gÀÄvÉÛ. F 
CAUÀ¼ÀªÀ£ÀÄß PÀPÀÌ¸À£ÀÄß £À£Àß ªÉÆªÀÄäPÀÌ¼ÀÄ ªÀÄvÀÄÛ £À£Àß 
ªÀÄUÀ¼ÀÆ À̧ºÀ Ȩ́Ãj ªÀÅ¥ÀAiÉÆÃV À̧ É̈ÃPÀÄ. ªÉÄÃ®ÌAqÀ 
«µÀAiÀÄUÀ¼É®èªÀÇ £À£Àß PÁ¯Á £ÀAvÀæzÀ°è £ÀqÉAiÀÄ É̈ÃPÀÄ. 
F «°è£À ªÀAzÀ£ÉÃ ¥ÉÃf£À ªÉÄÃ°AzÀ LzÀ£É PÁ¯Á 
¥ÀAfÛAiÀÄ°è ªÀÄÈ ¨Á§Ä ªÀAzÀÄ CPÀëgÀªÀ£ÀÄß ºÉÆqÉzÀÄ 
CzÀgÀ ªÉÄÃ®Ä s̈ÁUÀzÀ°è ªÀÄ¥Àà AiÉÄA§ AiÀÄgÀqÀÄ 
CPÀëgÀUÀ¼À£ÀÄß PÀÄAl ¥ÀAVÛ §gÀ¢gÀÄvÉÛ. ªÉÄÃ¯É 
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§gÉ¢gÀÄªÀÅzÀÄ £À£Àß ªÀÄUÀ¼ÀÄ ªÀÄAUÀªÀÄä¤UÉ ¸ÉÃjgÀÄªÀ 
PÀPÀÌ¸À£ÀÄß ªÀÄvÀÄÛ £À£Àß ªÉÆªÀÄäPÀÌ½UÉ Ȩ́ÃjgÀÄªÀ CAUÀ¼ÀªÀ£ÀÄß 
ªÀÅ s̈ÀAiÀÄvÀægÀÄ ªÀÅ¥ÀAiÉÆÃV À̧ÄªÀÅzÀÄ AiÉÄAzÀÄ §gÀ¢gÀÄvÉÛ. 
EzÀÄ C®è £À£Àß ªÀÄUÀ½UÉ Ȩ́ÃjgÀÄªÀ PÀPÀÌ¸ÀÄ CªÀ½UÉ 
¸ÉÃgÀ É̈ÃPÀÄ ¥ÀÇªÀð ¢QÌ£À°è ¨ÁV®£ÀÄß ElÄÖPÉÆAqÀÄ 
wgÀÄUÁqÀ É̈ÃPÀÄ £À£Àß ªÉÆªÀÄäPÀÌ¼ÀÄ CªÀjUÉ Ȩ́ÃjgÀÄªÀ 
CAUÀ¼ÀzÀ¯Éè PÀPÀÌ¸ÀÄ ªÀiÁrPÉÆ¼Àî É̈ÃPÀÄ.” 

(emphasis supplied) 

19. Thereafter, the conveyance made by the grandsons 

of Jangamappa until the mother of the defendant obtains it 

under the sale deed dated 10.04.1963 shows that whatever 

that was bequeathed by the said Jangamappa had been 

transferred from time to time to the said Ramakka. There is no 

modification of description of the property in the conveyance 

deeds. The gift deed executed by Mangamma in favour of the 

plaintiff shows the description of the property gifted as below:  

 “zÁ£ÀzÀ ¸ÀéwÛ£À «ªÀgÁ” 

“ É̈AUÀ¼ÀÆgÀÄ ¹n, PÁ¥ÉÇðgÉÃµÀ£ï 7£É 
r«d£ïUÉ ¸ÉÃjgÀÄªÀ É̈AUÀ¼ÀÆgÀÄ ¹n. §¼ÉÃ¥ÉÃmÉUÉ 
¸ÉÃjzÀ, dAUÀªÀÄ ªÉÄÃ¹Ûæ UÀ°è, 2£ÉÃ PÁæ¹£À°ègÀÄªÀ 
ªÀÄÄ¤¹¥À¯ï qÉÆgï ªÀiÁf 57/1 £ÀAvÀgÁ 10£ÉÃ 
£ÀA§gÁV £À£Àß ºÉ À̧j£À°è SÁvÁÛ ¸ÀºÁ EgÀvÀPÀÌ À̧éwÛUÉ 
ZÀPÀÄÌ§A¢:- 

¥ÀÇªÀðPÉÌ : dAUÀªÀÄ ªÉÄÃ¹ÛæUÀ°è 
¥À²ÑªÀÄPÉÌ : gÁªÀÄPÀÌ£ÀªÀgÀ ªÀÄ£É 
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GvÀÛgÀPÉÌ : ºÁ°£À qÉÊj ºÉÆ£Àß¥Àà£ÀªÀgÀ ªÀÄ£É 
zÀQëtPÉÌ : À̧jUÉ £ÁgÁAiÀÄtgÁdÄ ªÀÄ£É 

 

F ªÀÄzsÉå EgÀÄªÀ ¥ÀÇªÀð ¥À²ÑªÀÄ 36-6 
ªÀÄÆªÀvÁÛgÀÆªÀgÉ CrUÀ¼ÀÄ, GvÀÛgÀ zÀQët 8-0 JAlÄ 
CrUÀ¼ÀÆ F jÃw C¼ÀvÉAiÀÄÄ¼Àî Ȩ́ÊlÄ ªÀÄvÀÄÛ EzÉÃ 
¸ÉÊn£À ªÉÄÃ¯É EgÀvÀPÀÌ ªÀÄ£É ªÀÄvÀÄÛ EzÀgÀ°è CAUÀ¼ÀzÀ 
PÀqÉ EgÀÄªÀ JgÀqÀÄ ¨ÁV®ÄUÀ¼ÀÄ, zÉÆqÀØ Ȩ́Êf£À 
QlQUÀ¼ÀÄ JgÀqÀÄ EgÀÄvÉÛ. C®èzÉ ªÀÄÆgÀÄ 
ªÉAl¯ÉÃlgÀÄUÀ¼ÀÄ ¯ÉÊlÄ,PÉÆ¼Á¬Ä, ¸ÀºÁ EgÀvÀPÀÌ À̧évÀÛ£Éß 
¤£ÀUÉ zÁ£ÀªÁV PÉÆnÖgÀÄvÉÛÃ£É.” 

20. It is pertinent to note that either the Will at Ex.D1 

or the gift deed at Ex.P1 show that there is no mention of 

creating of any easementary right or the right of common 

usage of passage. The property which was bequeathed to 

Mangamma was exclusive and it included the toilet, which is 

said to be the passage leading to the house of the defendant as 

per the sketch produced. The photographs also reflected the 

same. The gift deed does not mention anything about the toilet, 

which is situated in the said passage. Obviously, the toilet is 

situated outside the gifted property measuring 36½ ft north-

south and 8 ft east-west.  

21. The oral testimony of the PW1 shows that she 

denies that the Will mentions about the fixing of the door to the 
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toilet towards the eastern side. Obviously, her contention as 

depicted in paragraph 24 of her deposition is contrary to the 

Will. She had not at all acquired any common right of usage of 

the passage. The Will did not mention bequeathing of any 

common rights to Mangamma and therefore, Mangamma had 

not transferred any such common right in the passage. 

Therefore, the claim of the plaintiff over the suit schedule 

property in the form of an eastmentary right cannot be 

accepted.  

22. In the cross-examination of DW1, there is 

categorical suggestion that the property, which was bequeathed 

to Mangamma, which thereafter was gifted to the plaintiff is 

measuring only 30½ ft X 8 ft. Therefore, to that extent, there is 

no dispute by the defendant. It is worth to note that the Will 

and the gift deed speak about the measurement of the property 

owned by the plaintiff to the extent of 36½ ft east-west X 8 ft 

north-south. Therefore, the contention of the defendant that 

the property of the plaintiff measures only 30½ ft is not 

supported by any documentary evidence and as such, it cannot 

be of any relevance. It is also worth to note that the documents 

show that the property adjoining the passage is having 
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ventilators and windows belong to the plaintiff. This cannot be 

disputed. Obviously, the plaintiff has not sought for any 

easementary right of light or air. It has come in the evidence 

that the plaintiff herself had closed the said ventilators and the 

windows. With these factual aspects, let us consider the 

question of law.  

23. The judgment of the Hon’ble Apex Court in the case 

of Bachhaj Nahar (referred supra) is clear in saying that the 

declaration of an easementary right is essential. There should 

be pleadings to establish the easement by prescription and the 

continuous long use. It is necessary that the evidence has to be 

led in order to prove such easementary right. The plaintiff has 

not pleaded that she has got easement by prescription in 

respect of light and air through the windows and ventilators. 

But in the evidence, it has come that the plaintiff had closed 

the said windows and ventilators. From perusal of the 

photographs, it cannot be ascertained as to whether there were 

any doors towards the eastern side of the property of the 

plaintiff. The Will does not speak of any such doors as well. 

Under these circumstances, when there is no such pleadings 

regarding the right of easement by prescription, it cannot be 
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held that the Will as well as gift deed creates a easementary 

right. When there is no such prayer is sought and documents 

do not depict such easementary right, a declaration regarding 

right was essential. Hence, Point No.2 is answered in the 

affirmative.  

24. What is sought by an injunction is only in respect of 

the property, which was bequeathed and gifted in favour of the 

plaintiff. Therefore, the description of the property so far as it 

relates to the common passage marked in the sketch as ‘ABCD’ 

was not belonging to the plaintiff and as such, injunction 

cannot be granted in respect of the same. However the house 

No.57/1 Municipal New No.10 measuring east-west 36.6 ft x 8 

ft north-south, is belonging to the plaintiff. Injunction can be 

granted only in respect of the said property but not the 

remaining part, which describes common passage. There was 

no such right being created in favour of the plaintiff in respect 

of the common passage, the suit claim in respect of said 

common passage deserves to be dismissed. The plaint does not 

mention anything about the toilet which is situated in the said 

common passage, for which the plaintiff was required to fix a 
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door towards eastern side as per the Will. Therefore, it is not 

necessary for this Court to say anything in respect of the same.  

25. In the light of the above, after re-appreciation of 

the evidence on record and considering the question of law 

involved in the matter, this Court is of the view that the 

impugned judgment of the Trial Court is not sustainable fully. 

The Trial Court considers the gift deed at Ex.P1 and holds that 

it being a thirty years old document, has to be relied upon, 

though formal proof is not let in. The Trial Court also observes 

that the defendant admits the gift made by the Mangamma in 

favour of the plaintiff. The Trial Court observes that water 

connection is in the independent name of the defendant is not 

proved. It further observes that DW1 say that the southern wall 

of the house of the plaintiff is owned by him. There cannot be 

any reason to say that the defendant can claim anything in the 

wall belonging to the house of the plaintiff. Thus, it is evident 

that the Trial Court had again wrong in holding that the plaintiff 

has right in the common passage also. The Trial Court failed to 

note the averments made in the Will of Jangamappa and the 

gift deed of Mangamma. Therefore, when there is no 

declaration sought in respect of the prescriptive easement, the 
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decree passed by the Trial Court could not have been covered 

the ‘ABCD’ portion mentioned in the hand sketch. In that view 

of the matter, the impugned judgment of the Trial Court 

deserves to be interfered with. Hence, point No.1 is answered 

in the negative.  

26. For the aforesaid reasons, the claim of the plaintiff 

insofar as the passage shown as ‘ABCD’ in the sketch deserves 

to be dismissed. Whereas the relief in respect of property 

bequeathed to Mangamma is to be upheld. Hence, the 

following:  

ORDER 

(i) The appeal is allowed in part.  

(ii) The defendant or anybody claiming under him 

are restrained by an order of permanent 

injunction from causing interference for 

peaceful possession and enjoyment of the 

property bearing house No.57/1, Municipal 

No.10 measuring east-west 36½ ft and 

north-south 8 ft. The suit in respect of the 

rights claimed in the common passage 

marked as ‘ABCD’ in the sketch is dismissed.  



 - 24 -       

 
  HC-KAR 

NC: 2025:KHC:52195 

RFA No. 163 of 2012 

 

 
 

 

(iii) The impugned judgment of the Trial Court is 

modified accordingly.  

(iv) Costs made easy.  

(v) In view of disposal of the appeal, pending 

interlocutory applications, if any, do not 

survive for consideration and are disposed of.  

 

 

       SD/- 

        (C.M.JOSHI)  

                                                          JUDGE 
YAN 
CT:PA 
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