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IN THE HIGH COURT OF KARNATAKA AT BENGALURU
DATED THIS THE 10™ DAY OF DECEMBER, 2025

BEFORE
THE HON'BLE MR. JUSTICE C M JOSHI
REGULAR FIRST APPEAL NO.163 OF 2012
BETWEEN:

SRI. V. SHAMANNA,

AGED ABOUT 59 YEARS,

S/0. LATE J. VENKATASWAMY,

R/AT NO.11, OLD NO. 57, WARD NO. 28,
JANGAMA MAISTRY LANE,

2P CROSS BALEPET, BANGALORE-560 053.

...APPELLANT
(BY SRI. B.N. JAYADEVA, ADVOCATE)

AND:

SMT. SUGUNA,

AGED ABOUT 57 YEARS,

D/O. LATE J. RAMAKRISHNAPPA,

R/AT. NO.10, OLD NO. 57/1, WARD NO.28,

YASHAVANT JANGAMA MAISTRY LANE, 2"° CROSS,
AR BALEPET, BANGALORE-560 053,
s DECEASED LRS.

NARAYANKAR

Date: 2025.12.11
10:27:11 +0530

1(a). SRI. RAJENDRA PRASAD,
AGED ABOUT 64 YEARS,

S/0. LATE SRI. RAMAKRISHNA,
R/AT. NO.14, 2"° CROSS, 1.M LANE,
BALEPET, BANGALORE-560 053.
DECEASED LRS.

1(a)(i) SMT. VIJAYA,
AGED ABOUT 61 YEARS,
W/O LATE MR. R. RAJENDRA PRASAD.
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1(a)(ii) SMT. R. GUNASHEELA,
AGED ABOUT 37 YEARS,
S/0. LATE MR. R. RAJENDRA PRASAD.

1(a)(iii) MR. R MADHUSUDAN,
AGED ABOUT 33 YEARS,
S/0. LATE MR. R. RAJENDRA PRASAD.

ALL ARE R/AT: NO.14, SECOND CROSS,
J.M. LANE, BALEPET, BANGALORE-560 053.

1(b) SMT. KALPANA,

AGED ABOUT 45 YEARS,

W/O. LATE SRI. RAMACHANDRA R
R/AT. NO.14, 2"° CROSS, 1.M LANE,
BALEPET, BANGALORE-560 053.

..RESPONDENTS
(BY SRI SATHISH K, ADVOCATE FOR R1(a) (i) TO (iii) & R1(b))

THIS RFA IS FILED UNDER SECTION 96 R/W. ORDER 41
RULE 1 OF CPC, AGAINST JUDGMENT AND DECREE DATED
16.01.2012 PASSED IN 0.S5.NO.4277/2008 ON THE FILE OF
XLIV ADDL.CITY CIVIL & SESSIONS JUDGE, BANGALORE (CCH-
45), DECREEING THE SUIT FOR PERMANENT INJUNCTION.

THIS APPEAL HAVING BEEN HEARD AND RESERVED ON
19.09.2025, COMING ON FOR PRONOUNCEMENT OF JUDGMENT
THIS DAY AT DHARWAD BENCH, THE COURT DELIVERED THE
FOLLOWING:

CORAM: HON'BLE MR. JUSTICE C M JOSHI
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CAV JUDGMENT

The present appeal is filed by the defendant in
0.5.N0.4277/2008 assailing the judgment and decree dated
16.01.2012 passed by the learned XLIV Additional City Civil and
Sessions Judge, Bangalore (CCH 45), whereby the appellant
had been restrained from causing interference to the peaceful
possession and enjoyment of the suit schedule property by the

plaintiff/respondent.

2. The brief facts i.e., relevant for the purpose of this

appeal may be summarized as below:

(a) The suit schedule property is described to be House
No.57/1, Municipal New No.10 measuring east-west 362 ft and
north-south 8 ft with a common passage shown by the letters
‘ABCD’ in the hand sketch annexed to the plaint, situated at

Jangam Maistry Lane, 2" Cross road, Balepet, Bengaluru.

(b) The plaintiff claims that she is the absolute owner of
the suit schedule property and he acquired the same by way of
registered gift deed dated 13.03.1974. The suit schedule

property was earlier owned by one Jangamappa, who had
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acquired it under registered partition in the year 1950.
Thereafter, by Will dated 15.01.1951, a portion of the property
acquired by him was bequeathed in favour of Mangamma, who
is his daughter. The other portion was bequeathed to his
grandsons viz., Narayan, Srinivas and Rajanna. The said
Mangamma, who had acquired suit schedule property
measuring 36%: ft X 8 ft with a toilet in the adjoining passage,
executed a gift deed (Ex.P1) on 13.03.1974 in favour of the
plaintiff. The defendant, who happens to be the descendant in
the title under the said Narayana, Srinivas and Rajanna is

residing in the western portion of the suit schedule property.
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(c) It is the case of the plaintiff that there is a common
passage on the northern side of the suit schedule property,
which leads to the house of the defendants on the western side
and is adjoining the property belonging to the plaintiff. The
plaintiff and defendant are jointly using the said common
passage with water tap and toilet. While the plaintiff has been
in continuous and uninterrupted possession of the suit schedule
property, the defendant caused interference for such
enjoyment claiming that the northern wall running east-west of
the property of the plaintiff (shown as ‘AB’) belongs to the
defendant and therefore, there was a cause of action for the
suit. On the said ground, the plaintiff sought the injunctive

relief against the defendant.

3. On service of summons, the defendant appeared

and filed the written statement.

a) The defendant denied the plaint averments and
contended that the measurement of the property of plaintiff
i.e., 36"2 ft east-west and 8 ft north-south is incorrect. In fact,
the property did not measure as stated by the plaintiff but it is

30 2 ft east-west and 8 ft north-south. He also denied that
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there is any passage as alleged by the plaintiff and there is no
such easementary right, which has accrued in favour of the
plaintiff. Neither the plaintiff nor anyone of her family at any
point of time did reside in the suit property and there is no such
common passage as claimed. It is his contention that the
premises were used as workshop by one Uday Carto Punch and
therefore, the plaintiff residing in the property with her family is
totally false. The defendant’s property measures 19 > ft east-
west and 28'2 ft., north-south and there are no windows or
ventilators as contended by the plaintiff on the northern wall of
his property. It is his contention that the mother of the
defendant-Ramakka purchased the same in the year 1962 and
the defendant having purchased it in the year 1963, he
continues to remain in the possession of the property bearing
Old No.57 and New No.11 and at no point of time, the open
space measuring 30 2 ft east-west 7% ft north-south was used
as a common passage. It is exclusive property belonging to the
defendant to have access to his residential portion on the
western side of the passage. When the plaintiff had acquired
the property under a gift in the year 1974, she had voluntarily

closed the windows and ventilators that were opening out into
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the passage and therefore, the question of plaintiff acquiring

the easementary right does not arise.

b) It is contended that the defendant is paying taxes in
respect of the said passage as well as his house and it is the
plaintiff, who after removing the roof of her house attempted to
break open the wall and trying to close the windows and
ventilators claiming that the property belongs to her. Therefore,

the defendant sought for dismissal of the suit.

4, On the basis of the above contentions, the Trial
Court framed the following issues:

1. Whether the plaintiff proves the correctness of the

description of the suit schedule property?

2. Whether the plaintiff proves the possession of the

suit schedule property as on the date of the suit?

3. Whether the plaintiff proves that the defendant is
trying to disturb the use and occupation of the

common passage of the suit schedule property?

4. Whether the plaintiff is entitled to the reliefs
claimed?

5. What Order or Decree?
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5. The plaintiff was examined as PW1 and Ex.P1 to 9
were marked and defendant was examined as DW1 and Ex.D1
to Ex.D24 were marked. After hearing both the sides, the Trial
Court answered issue No.1 to 4 in the affirmative and decreed

the suit.

6. Being aggrieved, the defendant is before this Court

in this appeal.

7. Learned counsel appearing for the
appellant/defendant would submit that the claim of the plaintiff
is in fact regarding the easementary right of the plaintiff over
the passage which is adjoining the property owned by the
plaintiff. He submits that though the suit is styled as one for
injunction, the plaintiff is seeking easementary right in the
passage. He submits that, in the plaint, the plaintiff is seeking
common rights in the passage and seeking injunction in respect
of said common rights. It is pointed out by him that unless the
plaintiff seeks declaration of such easementary right in the suit
schedule property, the claim regarding the easementary right is
not sustainable in law. In this regard, he places reliance on the

judgment in the case of Bachhaj Nahar v. Nilima Mandal
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and another' wherein at paragraph 20, it was observed as

below:

"20. The pleadings necessary to establish an
easement by prescription, are different from the
pleadings and proof necessary for easement of
necessity or easement by grant. In regard to an
easement by prescription, the plaintiff is required to
plead and prove that he was in peaceful, open and
uninterrupted enjoyment of the right for a period of
twenty years (ending within two years next before
the institution of the suit). He should also plead and
prove that the right claimed was enjoyed
independent of any agreement with the owner of the
property over which the right is claimed, as any user
with the express permission of the owner will be a
licence and not an easement. For claiming an
easement of necessity, the plaintiff has to plead that
his dominant tenement and the defendant's servient
tenement originally constituted a single tenement
and the ownership thereof vested in the same person
and that there has been a severance of such
ownership and that without the easementary right
claimed, the dominant tenement cannot be used. We
may also note that the pleadings necessary for
establishing a right of passage is different from a
right of drainage or right to support of a roof or right

to watercourse. We have referred to these aspects

1(2008) 17 SCC 491
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only to show that a court cannot assume or infer a
case of easementary right, by referring to a stray
sentence here and a stray sentence there in the

pleading or evidence.”

8. He also places reliance on the judgment in the case
of D.Ramanatha Gupta v. S.Razaack? wherein it was held
that in a suit for injunction based on prescriptive easement
right, the plaintiff should seek for a declaration from the Court

that he has so acquired prescriptive right of easement.

9. He also relies on the judgment of this Court in the
case of B.N.Pavan Kumar v. Harish Kumar T.,?> where again
the need for a declaration of easementary right was discussed
and it was held that without a declaration, a decree for

easement rights cannot be passed.

10. He further submits that the Will executed by
Jangamappa, which is produced at Ex.D1 would show that
there is no such easementary right, which has been created.
Though in the penultimate paragraph of the Will it was

mentioned that the courtyard (passage) is to be used in

2 AIR 1982 Karnataka 314
3 RFA No0.1343/2015 DD 31.12.2019
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common, in the latter part of the Will the testator clarifies that
Mangamma would be entitled for her property along with toilet
situated in the said passage and nothing else. Therefore, he
submits that the Will does not create any easementary right
and as such, the decree passed by the Trial Court is not

sustainable in law.

11. Per contra, learned counsel appearing for the
respondent/plaintiff submits that the flow of title is to be
examined to ascertain whether there is any easementary right
created or not. He submits that Mangamma acquired the rights
in respect of her property measuring 36%- ft east-west and 8 ft
north-south together with the absolute ownership over the
toilet under the gift deed. It is submitted that the gift deed
specifically recites that the property consists of a house and

front yard (@on¢) including the two doors, two large sized

windows, three ventilators and a water tap. Therefore,
Mangamma had gifted the entire property, which she had
acquired under the registered sale deed dated 15.01.1951 and
as such, the plaintiff would get rights in the passage also. She

being in continuous possession and enjoyment of the property
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along with common passage and toilet, has acquired rights and
therefore, the judgment of the Trial Court is proper and correct.
It is submitted that the contention of the defendant that the
plaintiff should have sought a declaration is not sustainable
simply because the will dated 15.01.1951 and the gift deed
executed by Mangamma are clear enough in saying the nature
of the rights bequeathed and transferred to the plaintiff. It is
submitted that there is no cloud over the plaintiff’s title and in
view of the settled legal position laid down in the case of
Anathula Sudhakar v. P.Bhuchi Reddy (Dead) by LRs?, a
suit for injunction simpliciter is maintainable when there is no
cloud on the title. Therefore, it is contended that the Trial
Court, upon appreciation of the oral and documentary evidence,
has rightly decreed the suit in favour of the plaintiff. Lastly, he
submitted that without prejudice to the contentions urged, the
plaintiff submits that the defendant has unequivocally admitted
the plaintiff’s possession over the suit schedule property to the
extent of 30" ft east-west and 8 ft north-south and in view of
the said admission, the decree of the Trial Court to that extent

may be modified.

#2008 (4) SCC 594
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12. After hearing the arguments advanced by both the
sides, the points that arise for consideration in this appeal are

as under:

1) Whether the plaintiff has got any easementary
right in the common passage adjoining the suit

schedule property?

2) Whether the prayer for declaration of such

easementary right was essential?

3) To what relief the parties are entitled to?

POINT NO.1 & 2:

13. A perusal of the records would reveal that the entire
property belonging to the plaintiff and the defendant was
owned by B.V.Jangamappa and he had acquired the rights
under a partition deed dated 16.12.1950. The said Jangamappa
had executed Will on 15.01.1951 bequeathing ‘A’ schedule
property in favour of his grandsons i.e., Narayana, Srinivas and
Rajanna, who are sons of Venkataswamappa born to his wife
Sharadamma. He had another wife i.e. Ramakka and the

defendant is the son born to the said Ramakka.
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14. The other portion of the property shown as ‘B’
schedule in the Will was bequeathed to Mangamma, who was
the daughter of Jangamappa. The said Mangamma has gifted
her property to the plaintiff herein, who happens to be the
daughter of brother of Mangamma. These aspects are not in

dispute.

15. The said Narayana, Srinivas and Rajanna have sold
their portion of the property to none else than Ramakka, who
was their step-mother under registered sale deed dated
09.03.1962. The said Ramakka sold the property to one
Subbayya under registered sale deed dated 01.08.1962 and
thereafter she again purchased back the said property under a
sale deed dated 10.04.1963. Therefore, after the demise of
Ramakka, it is the defendant, who has inherited the property

which was willed in favour of Narayana, Srinivas and Rajanna.

16. In other words, it is an admitted fact by both sides
that the properties are inherited by them from the common
ancestor B.V.Jangamappa under the Will dated 15.01.1951.

Therefore, it is the said Will, which acquires importance in
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ascertaining the nature of the rights acquired by the plaintiff

herein.

17. A perusal of the Ex.D1-Will would indicate that
Mangamma was bequeathed with a building situated on the
south-east corner of the property which measures 36%2 ft
north-south and 8 ft east-west. The Will also mentioned that in
the property, which is bequeathed to Mangamma, there is a
toilet room. Then it mentions that in the property bequeathed
to his grandsons, there is a front yard of their house. Though
initially the testator mentioned that the toilet and the front yard
are to be used only by his grandsons and the daughter, later he
states that it is not correct and clarifies that daughter would get
only a toilet and she is at liberty to use it by fixing a door on
the eastern side. He further clarifies that his grandsons have to

construct their own toilet in their front yard.

18. This averment in the Will would show that no such
easementary right was created by the said Jangammappa
through his Will. The plaintiff was asked to fix a door to the
toilet on the eastern side facing the road, and use it. If we

examine the sketch and the photographs, which are produced,
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it is evident that the Will does not permit the plaintiff to fix a
door on the northern side of her property. There is no such
common passage over which the plaintiff had any right. The
bequeathing is clear enough in saying that the toilet has to be
fixed with door on the eastern side. For better understanding,
the description of ‘B’ schedule as mentioned in the Will is

reproduced below:

@ o"ica’%e;"

D& &3 om0 oA Aeodesory)
Degom Qd@RET  woTFe  0L05Y
FORPOZ T, R HT  FRRFER
Feogdesaryy  Segor  D.EEHST  &0Te
DEOFY  FoRDDOZ  FF e &
KeXgeme FeooT YT Jowdd 54
DX oY PY OF GG geds QOIT
GMoD Swedadd QT FodF sEE geoE
THD @R QVDIYARDT  DeBRCIO @@
QoD & YFDYID  Foder  FEER) I
SOMED DONAA Feodew DT I, ot
FODS  FEIY ST JNIT DI I,
Segen  AeovIPDToY | onod. &
GONTIXL, FFIX, I JRXNFH DD I
oM AD A0 P@adeenveesd.  &eqor
DFDNSYege TI o0 TOFDY IBADLICR.
& DT DoTTe TeRT FHedod wTT FoCw
TOZADY &N, VN TOD YFODX), TRED
@O0 Heew  gonadd OF  abow  abom
QEONYT,  ®OL  To)  woDE. e
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LBODVYPD  FF, MR ORI FeOT
FEIL, DR TF) SRXFIN FODT SONTa)
FEPODID0  PTAARNRPT CDOD  20DTOE,
YO OY I SONYN  FeODT FG0 @SN
Feoldesd gpoe @zgw LRNOX), EDELORD
SmeEelesd I3, d/@dgf% @50 oS
@onyod &“gffw SRBERTLIR.”

(emphasis supplied)

19. Thereafter, the conveyance made by the grandsons
of Jangamappa until the mother of the defendant obtains it
under the sale deed dated 10.04.1963 shows that whatever
that was bequeathed by the said Jangamappa had been
transferred from time to time to the said Ramakka. There is no
modification of description of the property in the conveyance
deeds. The gift deed executed by Mangamma in favour of the

plaintiff shows the description of the property gifted as below:

DRI 3T D"

“Vormiedd L&,  sagesdemca TS
BTN FCOVES  &3oNERID V&S, aogeacedit
Zeom, wons» ey NG, 28 F:ATIDT
JVQ/Tr  BpoT &wed 57/ JoZoe 105
JowoRN I, TAOIY VeTY Ame K03 ZSIt
zf@wo@:—

TS ¢ SBONMD DTS
TYVE : OOWFIDO 30T
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W§d§ : DT @;0 mqgmd Evolvg
dgmg” : TOIT D0TDODEITER) 0T

& DG T gedr T 366
DRDIYTRTT SR, WIT Tge0 §~0 DOED
BT & 068 evay Fiv O e
ZED &Hed oy OF DI YO0Y @onvd
FE QT DO RNeonsy,  deg  FES
BT 20D QE el e
08356300 cgéd)u'i@@aafo AZD H03F ,Gg_a;ﬁg’
QI ToTTN BRScOZeD.”

20. It is pertinent to note that either the Will at Ex.D1
or the gift deed at Ex.P1 show that there is no mention of
creating of any easementary right or the right of common
usage of passage. The property which was bequeathed to
Mangamma was exclusive and it included the toilet, which is
said to be the passage leading to the house of the defendant as
per the sketch produced. The photographs also reflected the
same. The gift deed does not mention anything about the toilet,
which is situated in the said passage. Obviously, the toilet is
situated outside the gifted property measuring 36%2 ft north-

south and 8 ft east-west.

21. The oral testimony of the PW1 shows that she

denies that the Will mentions about the fixing of the door to the
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toilet towards the eastern side. Obviously, her contention as
depicted in paragraph 24 of her deposition is contrary to the
Will. She had not at all acquired any common right of usage of
the passage. The Will did not mention bequeathing of any
common rights to Mangamma and therefore, Mangamma had
not transferred any such common right in the passage.
Therefore, the claim of the plaintiff over the suit schedule
property in the form of an eastmentary right cannot be

accepted.

22. In the cross-examination of DW1, there s
categorical suggestion that the property, which was bequeathed
to Mangamma, which thereafter was gifted to the plaintiff is
measuring only 30'% ft X 8 ft. Therefore, to that extent, there is
no dispute by the defendant. It is worth to note that the Will
and the gift deed speak about the measurement of the property
owned by the plaintiff to the extent of 362 ft east-west X 8 ft
north-south. Therefore, the contention of the defendant that
the property of the plaintiff measures only 30%2 ft is not
supported by any documentary evidence and as such, it cannot
be of any relevance. It is also worth to note that the documents

show that the property adjoining the passage is having
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ventilators and windows belong to the plaintiff. This cannot be
disputed. Obviously, the plaintiff has not sought for any
easementary right of light or air. It has come in the evidence
that the plaintiff herself had closed the said ventilators and the
windows. With these factual aspects, let us consider the

question of law.

23. The judgment of the Hon’ble Apex Court in the case
of Bachhaj Nahar (referred supra) is clear in saying that the
declaration of an easementary right is essential. There should
be pleadings to establish the easement by prescription and the
continuous long use. It is necessary that the evidence has to be
led in order to prove such easementary right. The plaintiff has
not pleaded that she has got easement by prescription in
respect of light and air through the windows and ventilators.
But in the evidence, it has come that the plaintiff had closed
the said windows and ventilators. From perusal of the
photographs, it cannot be ascertained as to whether there were
any doors towards the eastern side of the property of the
plaintiff. The Will does not speak of any such doors as well.
Under these circumstances, when there is no such pleadings

regarding the right of easement by prescription, it cannot be
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held that the Will as well as gift deed creates a easementary
right. When there is no such prayer is sought and documents
do not depict such easementary right, a declaration regarding
right was essential. Hence, Point No.2 is answered in the

affirmative.

24. What is sought by an injunction is only in respect of
the property, which was bequeathed and gifted in favour of the
plaintiff. Therefore, the description of the property so far as it
relates to the common passage marked in the sketch as ‘ABCD’
was not belonging to the plaintiff and as such, injunction
cannot be granted in respect of the same. However the house
No.57/1 Municipal New No.10 measuring east-west 36.6 ft x 8
ft north-south, is belonging to the plaintiff. Injunction can be
granted only in respect of the said property but not the
remaining part, which describes common passage. There was
no such right being created in favour of the plaintiff in respect
of the common passage, the suit claim in respect of said
common passage deserves to be dismissed. The plaint does not
mention anything about the toilet which is situated in the said

common passage, for which the plaintiff was required to fix a
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door towards eastern side as per the Will. Therefore, it is not

necessary for this Court to say anything in respect of the same.

25. In the light of the above, after re-appreciation of
the evidence on record and considering the question of law
involved in the matter, this Court is of the view that the
impugned judgment of the Trial Court is not sustainable fully.
The Trial Court considers the gift deed at Ex.P1 and holds that
it being a thirty years old document, has to be relied upon,
though formal proof is not let in. The Trial Court also observes
that the defendant admits the gift made by the Mangamma in
favour of the plaintiff. The Trial Court observes that water
connection is in the independent name of the defendant is not
proved. It further observes that DW1 say that the southern wall
of the house of the plaintiff is owned by him. There cannot be
any reason to say that the defendant can claim anything in the
wall belonging to the house of the plaintiff. Thus, it is evident
that the Trial Court had again wrong in holding that the plaintiff
has right in the common passage also. The Trial Court failed to
note the averments made in the Will of Jangamappa and the
gift deed of Mangamma. Therefore, when there is no

declaration sought in respect of the prescriptive easement, the
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decree passed by the Trial Court could not have been covered
the ‘ABCD’ portion mentioned in the hand sketch. In that view
of the matter, the impugned judgment of the Trial Court
deserves to be interfered with. Hence, point No.1 is answered

in the negative.

26. For the aforesaid reasons, the claim of the plaintiff
insofar as the passage shown as ‘ABCD’ in the sketch deserves
to be dismissed. Whereas the relief in respect of property
bequeathed to Mangamma is to be upheld. Hence, the

following:

ORDER

(i)  The appeal is allowed in part.

(ii)  The defendant or anybody claiming under him
are restrained by an order of permanent
injunction from causing interference for
peaceful possession and enjoyment of the
property bearing house No.57/1, Municipal
No.10 measuring east-west 36% ft and
north-south 8 ft. The suit in respect of the
rights claimed in the common passage

marked as 'ABCD’ in the sketch is dismissed.
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(iii) The impugned judgment of the Trial Court is

modified accordingly.
(iv) Costs made easy.

(v) In view of disposal of the appeal, pending
interlocutory applications, if any, do not

survive for consideration and are disposed of.

SD/-
(C.M.JOSHI)
JUDGE
YAN
CT:PA
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