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1 904 Judgment in wp 12182-24

IN THE HIGH COURT OF JUDICATURE AT BOMBAY
BENCH AT AURANGABAD

904 WRIT PETITION NO. 12182 OF 2024

Usha w/o Gomaji Yelane,

Age : 30 years, Occu.: Service,

R/o.: A/o.: Patnoor, Tq. Ardhapur,

District : Nanded .... PETITIONER

VERSUS

1.  The State of Maharashtra
Through its Secretary,
Rural & Textile Department,
Mantralaya Mumbai-32

2. The District Collector,
Nanded, Collector Office, Nanded

3. The Sub-Divisional Officer,
Nanded, Chikhalwadi Corner,
Nanded

4.  Sau. Gangasagar Balu Kokate @
Gangasagar Tukaram Sable,
Age : 26 yeas, Occu.: Agril.,
R/o. A/o.: Patnoor, Tq. Ardhapur,
District : Nanded ....  RESPONDENTS

Mr. Joshi Rhshikesh A., Advocate for the Petitioner
Mr. D. R. Korde, AGP for Respondent Nos.1 to 3-State
Mr. Thorat Mohanish V., Advocate for Respondent No.4

CORAM : R. G. AVACHAT AND
SANDIPKUMAR C. MORE, JJ.

DATED : 03/04/2025.
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ORAL JUDGMENT : (Per : R. G. AVACHAT, J.)

1. Heard.

2.  This writ petition takes exception to the judgment and order
dated 24/10/2024 passed in Original Application (OA) No.114 of
2024, whereby the order dated 31/01/2023 passed by the Sub-
Divisional Magistrate, Nanded accepting the objection to the
appointment of respondent No.4 to the post of Police-patil of village

Patnoor, was set aside.

3. Both the petitioner and respondent No.4, preferred
applications pursuant to the advertisement dated 01/01/2024
issued for filling up a post of the Police-patil. The applications of
both of them, were found in order and therefore, they appeared for
written examination. After having been successful therein, both of
them along with three others, were interviewed. Respondent No.4
secured total 59 marks. While the petitioner got 57. Since
respondent No.4 secured the highest marks, she was appointed for
to post. As per the procedure, a notification was issued calling
upon objections to selection of respondent No.4. The petitioner in
response thereto, preferred the objection on the ground that on the

date on which the advertisement was issued, respondent No.4 was
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holding a post of village Sarpanch. The same amounts to breach of
clause No.5 of the advertisement. The learned counsel for the
petitioner would submit that the said clause is clear and admits of
not more than one interpretation. He would further submit that in
terms of the said condition, respondent No.4 was required to
submit an affidavit to that effect when the scrutiny of documents
was to be made. According to the learned counsel, respondent No.4
did not comply with the said condition and, therefore, she is
ineligible to hold the post of village Police-patil. He would further
submit that respondent No.4 indulged in manipulating documents.
According to him, when the advertisement was issued on 1%
January, how come respondent No.4 got knowledge well in advance
and submitted resignation on 29/12/2023. He invited our
attention to respondent No.4’s application in that regard, which is
for permission of the Block Development Officer, for making an
application for the post of Police-patil. According to him, if really
respondent No.4 had tendered resignation on 29/12/2023, what
prompted her to again submit resignation on 19" January. He
brought to our notice some information obtained under the Right
to Information Act indicating that the resignation tendered by

respondent No.4 was registered in the inward register by
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interpolating entries therein. According to him, inward No.1532

was incorrect, instead it ought to have been 3532.

4.  Placing reliance on the judgment of this Court in the case of
Shikshan Prasarak Mandal vs. State of Maharashtra and
others, 2009 (6) Bom.C.R.1, he would submit that the judgment
relied of the Apex Court in Civil Appeal (s) 2712 of 2019 (arising
from SLP (C) No.(s) 21256 of 2018 is not a precedent. He would
submit that when an issue of law is raised and argued by both the
sides and thereafter, decided by the High Court or Apex Court, that
would only amount to precedent in terms of Article 215 or 141
respectively of the Constitution of India. He took us through said
judgment to submit that no arguments were made in the matter.
Counsel appearing for the State Government simply made a
statement that circular dated 10™ May 1983 holds the field and

relying on the same, the Apex Court passed the judgment.

5. The learned counsel for the petitioner also argued on the
point of distinction between ‘recruitment and appointment’. Then,
he relied on the Apex Court’s judgment in the case of Dheeraj Mor.
vs. Hon’ble High Court of Delhi, AIR 2020 SC 1084 to submit

that having regard to the general law as to a candidate appearing
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for any competitive examination, he should hold a particular
qualification either on the date of preferring application, or on the
last date of submitting application for such post or on the date of
making appointment if so prescribed by the rules concerned. The
learned counsel ultimately urged for remanding the matter back to
MAT since it has not addressed the issue as regards whether,
respondent No.4 had in fact tendered resignation before he
preferred application. According to him, the learned Member of the
MAT simply relied on Apex Court’s judgment and passed the order

impugned herein.

6. We have considered the submissions advanced. Perused the
order impugned herein. We need not go into the issue as to
whether, respondent No.4 had in fact tendered resignation of the
post of Sarpanch twice before she preferred the application for the
post. It is true that perusal of some record available indicates
some manipulations and the fact remains that if respondent No.4
has really indulged in such manipulation activities, then such
person ought not to be appointed to the post. Be that as it may,

since we are not going into that issue, we leave it at that only.

7. Clause No.5 of the advertisement reads thus :
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“5  SISIQIRTY FHIVIATE T GLTI AIE TwIqr ITAgATT gav 3w
FqU 4B TN BROIRT TEE] ATFTHTYT THIFRIT AN THEL THd

@Il [dhar [FARBR Wvel=] e THrar 37efa] Juidas TIby) BRI

TEGr FIEIETd w9 100,/ — T T YURGNIT GlasuE, BITeud

TSTIBUNeIT dadl TGV BT 3TIYD el

8. In the first blush it may appear that the said clause mandates
the candidate should not be holding any post of profit /
remuneration or a member of a Grampanchyat on the date on
which he makes an application for the post of the Police-patil.

However, Clause-19 of the advertisement reads thus :

“19. IPrqry @eRTYE I Gl SEfATH 1967 T <IN WHoli T 3%Telel
faga o q@iddl IrgarT [AUAT Polel SURY I AU

GRTFBIdIT THYBIIS] Fa¥ Falold 3elodl Sl YERT SeThIND

9. Reading thereof indicates that clause-19 overrides clause-5 in
the advertisement by mandating that the provisions of the
Maharashtra Village Police Act and orders, circulars, Government
Resolutions etc., would also be applicable. If we again peruse
clause-5 of the advertisement that simply mandates that the
applicant should not have connection with any political party or
should not be a member of Grampanchyat. The clause does not say
in so many words as to whether, this condition shall be on the date

of preferring application or on the date on which appointment is to
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be made. For that purpose, it is necessary to refer to the
provisions of the Maharashtra Village Police Act, 1967, rules,
regulations, GR and circulars issued by the Government in that
regard. Section 5 (3) is therefore, reproduced for ready reference as
under:-
5 (3). The recruitment, remuneration and other
conditions of service of Police-patils shall be such

as may, from time to time , be determined by the

State Government by general or special order.”

The Act does not specifically spell out the conditions of
service of the post of Police-patil. It leaves to the discretion of the
State Government to determine such conditions from time to time.
We have, therefore, to refer to the Government order issued on
04/11/1968 in exercise of power under Section 5(3) of the
Maharashtra Village Police Act 1967. Clause 8 thereof reads thus:

“8. Engagement in  business or trade

Notwithstanding anything contained in this
order, a Police-patil may cultivate land or engage
in local business or trade in the village, in such
manner as is not detrimental to the performance

of his duties as Police-patil, but he shall not

undertake any full-time occupation elsewhere.”
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10. The petitioner does not dispute the Government circular
dated 10/05/1983. In the petition, the said circular was sought to
be interpreted in different way. There is no challenge to the said
circular. Meaning thereby, the circular holds the field. The said

circular reads thus:

gerar guif HrETH YAGT ST SIS GIEdl, i+ BIvITE
ISTBRT BT wd-oll T B € 39T T8l FEINIS AT
War (qdve) [ 1979 =T FF 5(1) JER Ulei gicier g
TOTBIRVTT 4T HUGTGRTT 37eTal [QeTTHSas =T 727aT ¥ITfd &xTod
W BIUCgIEl  [aSUdld  WEHIT U GIdeEd del Sie.
lcliy  GIclel  UeTHISrEl SHGAR & BIUCATEl XTGBT GEl fdar
VOB FECHAT eV, [fdhar TRrefl Wertd  STadl BT qY
I RIS Wvld USTEB fhar Hevd IrEar Ul greler
UGRIS] SHGAR YA [AGNIG Hael Wie dHdard. aifl, &RTd
URIqeT HJEd NS feegrdava &rdl g gielT  ureler

UGNV bl oild Ihd.”

11. In case of Bhikan Solunke vs. The Divisional
Commissioner, Aurangabad and others, in Special Leave to
Appeal (Civil) No.21256/2018 decided on 11.03.2019, the Apex
Court relying on the said circular held that appointment of a
member of a Grampanchyat to the post of Police-patil is valid since
he had tendered resignation before taking over the charge of the
said post, although he had held the said post while he preferred

application.
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12. When clause-19 of the advertisement specifically states that
one has to adhere to the statutory provisions and rules,
regulations, circulars issued thereunder and more so when the
circular dated 10/05/1983 holds the filed and permits a member of
the village Panchyat to participate in the recruitment process for
the post of Police-patil and on recruitment such candidate could be
appointed to the post if he resigns from his post as a member of the
village Panchyat and the same view has been taken by the Division
Bench of this court in case of Swati Bhiva Gajbhare vs. The
State of Maharashtra and others in Writ Petition No.13884 of

2024.

13. For all the aforesaid reasons, we are not in agreement with
the submissions advanced by the learned counsel for the petitioner.

The petition, therefore, stands dismissed.

( SANDIPKUMAR C. MORE, J.) (R. G. AVACHAT, J.)

VS Maind/-



