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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
BENCH AT AURANGABAD

WRIT PETITION NO. 8018 OF 2022

Laxmibai Raosaheb Kadam And Others
VERSUS
The State Of Maharashtra Through Its Secretary And Others

Mr. R. S. Deshmukh, Senior Advocate a/w Mr. Shriram Deshmukh i/b Mr.
R. J. Nirmal, Advocate for Petitioners

Mr. B. A. Shinde, AGP for Respondent Nos. 1 to 4

Mr. P. R. Katneshwarkar, Senior Advocate i/b Mr. A. A. Fulfagar, Advocate
for Respondent No. 5

CORAM : R. M. JOSH]I, 1.
RESERVED ON : 25" February, 2025

PRONOUNCED ON : 03" March, 2025

PER COURT :-
1. This petition takes exception to order dated 22.07.2022

passed by Tahsildar Aundha, Dist. Hingoli which reads thus :-

IWFT Fedig Fuat s7sier 1)FBrarsit aerR™ #Fed T
g 2 T.agiaT I f2.11/03/2022 TS fReeT ST
2)375farr 1. #@redt [T.579F &% T.aqiaT IrEm faadl
St fq. 26/04/2022 HeXE Gl B TSt STICATHS
grBfaveard Id  3gd  TFIIONT HLEAYENE 3T,
TRETe At 12.04/01/2022  ASTt feeredr  FofagaR
STT9UT  A7.3UTRII®RT (YgIR) Wyl i+ 37e9T 7.
21/11/1993 FOR AI.agEaTd It Td 7.31 T2 F. 76
ofics 3 & 25 3R SIHEIET drET & ORI ST
FSH T I0gTET Frddrel Hsos fIFRT G, Sigesr
ISR T TAI3T TSoil, 3TTSREIST JI=a7 GHIT STTIHIFITER
ST FET  (TFIONT FTATSATET St 3eST 3778
frar &4 a1 FET TSGR IRSTSAR AT=a1HgT  37TT0T

SdIeBUll FET) F HelHl STHIHIET TET ARIAT STORA
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FaH gIAT fecqr Jraga g==ET g dET giadl 69 FET
TTST BET Hedicr AT FITIGITT Tied FHAET. Fdl
SITYUTTH FBEFugrad Id 37z,

2. The facts led to the filing of the petition can be narrated in
brief as under :-

It is the case of petitioner that in respect of the land bearing
Sy. No. 31, admeasuring 10A 39R, situated at village Tapowan, Tq.
Basmat, Dist. Parbhani, Inamdar is declared as re-grantee as per the
Hyderabad Abolition of Inam and Cash Grants Act, 1954 (for short “the
Act”) The legal heirs of the Inamdar sold the land to the one Sawandkar
and subsequently the same to the father and uncle of petitioners in the
year 1988. The petitioners claimed to be in possession of the subject

land.

3. In the vyear 1986, suo-moto proceedings (File No.
1986/INAM/47 and 80) was initiated by Deputy Collector Land Reforms
under the provisions of the Act. By order dated 18.05.1993, direction
was issued to hand over the possession of the subject land to Maroti
Jayram Kadam i.e., Respondent No. 5. This order came to be assailed by
petitioners before the Commissioner in case No. 1993/WTN/A/18 and by
order dated 20.08.1993 the proceedings before Deputy Collector was
remanded by setting aside order dated 18/05/1993. On remand Deputy

Collector passed order dated 21.12.1993, declaring Maroti as re-grantee,
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but direction was issued to take land under government supervision. A
review was sought of the said order. Deputy Collector ( Land Reform) by
order dated 05/01/1994, set aside order dated 21.12.1993, with further
direction that in case purchasers fail to deposit “Nazarana” within
stipulated period, the land would be taken under Government
supervision. Against, this order appeal was filed under Section 2A(2) of
the Act, before Additional Divisional Commissioner, Aurangabad, ebign
case No. 1994/WTN/App/1. In this proceedings, order dated 21.12.1993
was set aside and case before Deputy Collector (Land Reform) was
restored. This order was subjected to challenge in Writ Petition No.
14276/2017. This Court by order dated 04/03/2020, set aside the said
order and remanded appeal for decision a fresh. On remand, Additional
Division Commissioner, passed order dated 04/01/2022, confirming order
dated 21.12.1993 passed by Deputy Collector (Land Reform). Being
aggrieved by this order Writ Petition No. 928/2022 was preferred by
present petitioners. By judgment dated 25.04.2022, petition was
dismissed. The challenge to this order is pending before Supreme Court
in SLP(C) No. 001731-001732/2023. It is a case of the petitioner that in
the light of above facts, impugned order dated 22.07.2022 came to be
passed by Tahsildar directing handing over of the possession of the
subject land to Maroti. Being aggrieved by the said order, present

petition.
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4, Learned Senior Counsel for petitioners submits that when the
petition came to be filed on 27.07.2022, application for review of the
order passed by this Court in Writ Petition No. 928/2022 was pending. It
is his contention that after the said review application was heard, same
was reserved for judgment, order impugned came to be passed, which
indicates that the order in question is passed hurriedly. Apart from this, it
is his contention by drawing attention of the Court to the order passed by
the Additional Commissioner which is confirmed by this Court, that now
order passed by Deputy Collector (Land Reform) dated 21.12.1993 holds
the field. According to him in the said order, there is no direction of
handing over of possession to Maroti and on the contrary, it is said that
the land being taken under the Government supervision. It is thus his
submission that in no circumstances, order could have been passed for
handing over of the possession thereof to Maroti. By referring to Section
53 of the Maharashtra Land Revenue Code (for short “the Code”), it is
sought to be argued that for the purpose of eviction of any person who is
in unauthorised use and occupation of the land, atleast a summary
enquiry is mandated before taking over of the possession of land. It is
his submission that in absence of any direction in the substantial
proceedings of handing over of the possession, it would not be open for
authorities to by pass this provision. Finally, he argues that the challenge
to the order passed by this Court confirmed the order of the

Commissioner is subjudice before the Hon’ble Supreme Court and hence,
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it would not be in the fitness of justice that the order impugned is

allowed to be executed.

5. Learned senior counsel appearing on behalf of the contesting
respondents opposes the said contention by pointing out the previous
litigation between the parties. It is his submission that in the substantive
proceedings under the Act, the Competent Authority has held Maroti to
be re-grantee and occupancy rights are also said to have been vested in
him. Thus, it is his contention that once the occupancy rights are vested,
question of following procedure contemplated under Section 53 of the
Code does not arise. It is his submission that the order of the
Commissioner is upheld by this Court and that there is no stay granted
by the Hon’ble Supreme Court to the said order and as a result of which
there is no impediment in implementing the order impugned. It is his
further submission that by referring to the order impugned, it is merely a
notice and not an order in order to cause challenge thereof in the writ
petition. On these amongst other submissions, he seeks dismissal of the

petition.

6. There is no dispute about the fact that proceedings were held
before the Deputy Collector under the provisions of the Act wherein it is
held that Maroti is re-grantee of the subject land so also his occupancy is

accepted and this order holds field as on today. It would be relevant to
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take note of the operative part of the order dated 21.12.1993, which

reads thus :-

ORDER
The Non-Applicant Maroti Jairam Kadam,
R/o Tapowan Taluka Basmat now Taluka Aundha
Nagnath is declared as a regrantee of the suit land.
Occupancy rights are hereby vested in him.

The land Sy.No. 31 Gat No. 76,
admeasuring 3 H. 25 R situated at village Tapowan, Tq.
Basmat now Taluka Aundha Nagnath be taken under
Govt. Supervision immediately without waiting for
further orders.

Inform all the Non-applicants accordingly
through their respective advocates by issuing
intimations.

Inform the Tahsildar Aundha Nagnath
alongwith a true copy of this judgement & order by

issuing intimation for necessary compliance.
Close the case & consign to record.
7. Additional commissioner in appeal passed order dated

04.01.2022, which is confirmed by this Court in Writ Petition No.

928/2022. It is necessary to reproduce operative part thereof :-

¢. YIS Trar gAifua 37dtes qr=y FXUgTT Id 37T,

2. IURTRIEFRT (YTIR) WU Jr=r 3SST  FHIFH
2R83/UH/SAH/HIR,/ 3% [l  ou/02,/2%3%
IST=T 37797 Q8 FIUAT AT 3776,
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3. USRI (YTIR) TWYUT Jr=r 37e9T FHFH
2%R3/UH/EIH/ TR,/ 3%  [adlh  2,/29/92%%3
</\Y/7C/I HIQIT FIITH PIUI[d @ﬁ' 3—773

¥. T GIEAET [T FBgT FHOT IT [TATSATT da
FT T Glrr Y@ E FHerd a7 w1,

Initially, Deputy Collector (Land Reform) passed order dated

18.05.1993 and operative part thereof is as under :-

m"ORDER::

The possession of the land Sy. No. 31
Gat No. 76, admeasuring 3 H. 90 R situated at
village Tapowan, Taluka Basmat be handover to the
regrantee Maroti Jairam, R/o Tapowan, Taluka
Basmat from taking over the possession of the suit
land from Dadarao, Raosaheb, Sudam sons of
Babarao, R/o. Tapowan, Taluka Basmat or who so
over may be in possession of the suit land.

Inform both the parties accordingly be
issuing intimation letter.

Inform the Tahsildar Basmat accordingly
with a true copy of this judgement and order by
issuing intimation for information and compliance.

Return the Ilower court’s record &
Proceedings if any, Close the case and consign to
record.

This order specifically directs the handing over possession of

subject property to Maroti. However, this order is already set aside and
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as such now there is no order directing handing over of possession
directly to Maroti. By order dated 21.12.1993 land in question is required
to be taken in Government supervision. In case of any direction to hand
over possession of land to Maroti, there was no need for authorities to
undertake any other proceeding but in absence thereof it would not be

permissible to do so.

8. Hence, question arises as to whether the said order dated
21.12.1993 would entitle the authorities to seek possession of the
subject land from petitioners to hand it over to Maroti/Respondent No.

5., without compliance of Section 53 of the Act.

9. At this stage, it would be relevant to refer to provisions of
Section 53 of the Code which reads thus :-

53. Summary eviction of person unauthorisedly
occupying land vesting in Government:

(1) If in the opinion of the Collector, any person is
unauthorisedly occupying or wrongfully in possession of
any land or foreshore vesting in the State Government
or is not entitled or has ceased to be entitled to
continue the use, occupation or possession of any such
land or foreshore by reason of the expiry of the period
of lease or tenancy or termination of the lease or
tenancy or breach of any of the conditions annexed to
the tenure, it shall be lawful for the Collector to evict
such person.

(1-A) Before evicting such person, the Collector

shall give him a reasonable opportunity of being heard
and the Collector may make a summary enquiry, if
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necessary. The Collector shall record his reasons in
brief for arriving at the opinion required by sub-
section(1).

(2)The Collector shall on his finding as aforesaid,
serve a notice on such person requiring him within such
time as may appear reasonable after receipt of the said
notice to vacate the land or foreshore, as the case may
be, and if such notice is not obeyed, the Collector may
remove him from such land or foreshore.

(3) A person unauthorisedly occupying or wrongfully in
possession of land after he has ceased to be entitled to
continue the use, occupation or possession by virtue of
any of the reasons specified in sub-section (1), shall
also be liable at the discretion of the Collector to pay a
penalty not exceedings two times the assessment or
rent for land or such amount may be prescribed,
whichever is higher, for the period of such unauthorised
use or occupation.

These provisions indicate that for the purpose of taking possession
in respect of the land from the unauthorised occupant summary inquiry

is mandatory to be held.

10. It is sought to be argued on behalf of the contesting
respondents that in view of the orders passed by the Competent
Authority under the Act, this is not the case wherein the compliance of

Section 53 is necessary.

11. This Court is unable to accept the said submission for the

reason that orders referred above clearly indicate that the order of
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granting possession to re-grantee i.e., Maroti does not subsist, in view of
the subsequent order dated 21.12.1993, wherein it is held that the
subject land be taken under the Government supervision and there is no

direction of handing over the possession thereof to the respondent No. 5.

12. In a given case, where in a substantial proceedings
direction is given for handing over a possession of the subject land to the
Respondent No. 5, then question of compliance of Section 53 may not
arise. However, when the order dated 21.12.1993, available for
implementation, does not direct for handing over possession of subject
land to Maroti, the compliance of Section 53 before taking over the
possession is imperative. Apart from this, perusal of the impugned order
indicates that though there was no direction to hand over the possession
of the subject land to Maroti, it is so observed therein, which is
erroneous consideration of fact. Thus, apparently, Tahsildar, has
exceeded his jurisdiction while implementing the order passed by
Divisional Commissioner confirming order dated 21.12.1993. Thus,
direction of handing over of possession to Maroti (Respondent No. 5),
without following mandatory procedure contemplated by Section 53 of

the Act, cannot sustain.

13. As a result of the above discussion, Petition stands allowed.
Impugned order is set aside. It is however open for the authorities to

adopt appropriate procedure of law as contemplated by the Land
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Revenue Code for the purpose of the implementation/execution of the

order dated 21.12.1993.

(R. M. JOSHI, J.)

bsj
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