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Neutral Citation No. - 2024: AHC-LK0O:84969
Court No. - 12

Case :- APPLICATION U/S 482 No. - 11598 of 2024
Applicant :- Amrendra Kumar Rawat @ Arvind Kumar
Opposite Party :- State Of U.P. Thru. Prin. Secy. Home Lko.
Counsel for Applicant :- Satish Kumar Mishra,Shubham Singh
Counsel for Opposite Party :- G.A.

Hon'ble Saurabh Lavania.J.

1. Heard.

2. The present application has been filed for the following main reliefs:-

"Wherefore, it is most respectfully prayed that this Hon'ble Court may
kindly be pleased to quash the order dated 20.11.2024 passed by
passed by Additional District & Sessions Judge / Special Judge,
POCSO Act-1I, Ayodhya (Faizabad) in Criminal Case No. 233/2020
(State Vs Amrendra Kumar Rawat @ Arvind Kumar) under S. 302,
201 IPC, PS Rudauli, Ayodhya (Faizabad), as contained in Annexure
No. 01 to this petition.

1t is further prayed that the learned Trial Court may kindly be directed
to recall the prosecution witness PW. 1 Sh. Sahabdin and the
petitioner may kindly be permitted to her cross examination.

1t is also prayed that the further proceedings of S.T. No. 88/2020 (State
Vs Amrendra Kumar Rawat @ Arvind Kumar) in Criminal Case No.
233/2020 under S. 302, 201 IPC, PS Rudauli, Ayodhya (Faizabad)
pending before Additional District & Sessions Judge / Special Judge,
POCSO Act-Il, Ayodhya (Faizabad) may kindly be stayed during the
pendency of present petition.

It is also prayed that operation and implementation of order dated
20.11.2024 passed by passed by Additional District & Sessions Judge /
Special Judge, POCSO Act-1l, Ayodhya (Faizabad) in Criminal Case
No. 233/2020 (State Vs Amrendra Kumar Rawat @ Arvind Kumar)
under S. 302, 201 IPC, PS Rudauli, Ayodhya (Faizabad) may kindly be
stayed during the pendency of present petition."”

3. The present application has been filed by the applicant challenging the
order dated 20.11.2024, passed by Additional District and Sessions Judge/Special
Judge, POCSO Act-1I, Ayodhya (Faizabad) (in short 'trial court') on an
application preferred by the applicant under Section 311 Cr.P.C. praying therein
to recall P.W.-1.

4. The relevant facts of the case have been narrated in sub-paragraphs I to
VIII of the paragraph No. 5 of this application, which are extracted hereunder:-

"I. That Complainant/ PW-1 Sahabdin lodged FIR no. 233/2020 at
Police Station Kotwali Rudauli on 6.07.2020 at 8.30 am under
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Sections 302/201 IPC. It was alleged that on 25/6/20, the complainant
and his family members had gone to a marriage ceremony in village
Halimnagar and his handicapped daughter Gudiya, aged about 14
years, was at home. When they returned home at about 8:30 in the
evening, they the dead body of Gudiya hanging from the roof with her
feet on the ground. Thereafter, he informed the police station that my
daughter Gudiya had died by hanging. Later the complainant learnt
that on 19/6/2020, when he with his wife had gone to a relative's
house, and his daughters Sunita @ Stimitra and Gudiya were at home
that day. The accused Arvind came to his house and misbehaved with
his daughter Sumitra which was opposed by both of his daughters.
Gudiya told Arvind that she will complain to his family members, on
this Arvind threatened to kidnap Gudiya and dishonour her. It was
further alleged by the complainant that on the day of the incident at
8:30 in the evening when they reached near the house, Arvind was
standing near his house but at that time they were not able to notice.
As the complainant believe that Arvind killed his daughter Gudiya by
strangulating her and hung the body in the roof with the intention to
conceal the evidence. True Copy of FIR no. 233/2020 at Police
Station: Kotwali Rudauli is annexed herewith as Annexure No. 2.

Il. That incidence had happened on 25.06.2020 but the FIR
implicating the accused was lodged after 11 days on 6.07.2020 simply
on the ground that the complainant came to know about some
incidence that happened with his daughters on 19.06.2020 when he
alongwith his wife went to his relatives place and on 25.06.2020 also
they saw the accused near his house.

III. Thus complainant / PW-1 Sahabdin is an important prosecution
witness and he was cross-examined on 2.05.2022, 13.05.2022,
27.06.2022 and on 1.10.2022. True / Certified copy of Examination-
in-chief and cross-examination of PW-1 Sh. Sahabdin is annexed
herewith as Annexure No. 3.

IV. That after some cross-examination on 1.10.2022, the cross-
examination of the Complainant was deferred for want of time for
13.10.2022.

V. That as there was strike of advocates on 13.10.2022, the advocate of
the accused was not able to enter the court room on that day and for
that reason, he could not move adjournment application before the
Court on 13.10.2022 and right of the accused to cross-examine the
Complainant/PW-1 Sahabdin was closed on 13.10.2022 and matter
was fixed for 27.10.2022 for evidence of remaining prosecution
witnesses. True/Certified copy of order dated 13.10.2024 is annexed
herewith as Annexure No. 4.

VI. That when advocate of the accused sought permission to further
cross-examine PW-1 Sahabdin after end of strike, he was told that
after close of evidence of any witness, he can move application for
recall of witness under S. 311 Cr.P.C. for further cross-examination of
the witness after evidence is closed.

VII. That after closure of prosecution evidence, the applicant/accused
has moved application for recall of PW-1 Sahabdin for further cross-
examination on 20.09.2024 through his advocate. The true copy of
application dated 20.09.2024 is being annexed herewith as Annexure
No. 5 to this petition.



VIII. That the application of the petitioner / accused was dismissed
vide order dated 20.11.2024 on the ground that several opportunities
were given to the petitioner for cross-examination which were not
availed by the defence and it appears that the petitioner has been
moving application for adjournment only in order to delay the
proceedings."

5. The trial Court upon due consideration of the facts of the case
rejected the application under Section 311 Cr.P.C. filed by the applicant for
recalling of P.W.-1 for further cross-examination vide impugned order dated

20.11.2024. The order dated 20.11.2024 is extracted hereinunder:-

22.11.2024

1. GAGel 99 §51 bR el Tl S H AT SifderhT Sl
GHIE G% STAGH SIS PR Pl SR H TG HIeA197 STl gRT 311
GH.H. [T 20.09.2024 % GHHRI P GAT TAT GAGA BT SHaA BT
fabar

2. 3IMYH Bl SN G I Sl §RT 311 S.5.9. R 97 §7 It §Y
e 51 T & 15§15 SuRih H @iéft floSeqo~1 7 foNE Tor W& off,
&1 27.06.2022 @1 [GINg @~ G5 9T 05:00 o7 & IGTTT 4T &
P fovE Q¥ &7 &) Wb, [T =TT 7 SR 15T B THT 3T &
PRI [IRE q¥1 &1 b1 o wabdd] &, ISIee 1SIVE GTRT &7 371G vt §Y faid
11.07.2022 @I GAAT 13571 T, Gv=g I faT 3TETHT TE H TTENRIT T9T
Pl U SITERT B o 817 G% dlep T GIRT 31T T/ H1H Sl 7 e
135771 &1 o7 B T ESATS AT EFfl T ST [9IvE @ &I, forerd wrelf &
SJfeerchT 7 HlpT FfAT 9 TE 12T SR 5§ 8T FHIE §3T 79 HIeff &
3iferareh BTIGIN JIGTTe 37T/ a1 SUNIh & §R 4 QbR & gaT 1357 ar S-&+
JATIT 12 SIRE &7 STaaY TH1H & 1397 77 81 3F7ef] 9eft e 11.07.2022
FI 3eTTT H [GIRE e @l 3/gFIT FTET T G ST St 7 $eT & gt
THT &l 5T & 91§ eRT-311 GoFoo T HrefAT U7 &+ G¥ [GINE &7 3/awv
fAer =rrfed g et flogsaio—1 AIEaRIT d foNg &7 e Far 17
ST b1 e 1R &

3. 3G TERE fSer I 3ifeahT BISier] GRT IrefAT 9T T G
IERIeT v 8V BT [T TIT fab §/a1T G I olvE 8 SR 19T o b &1
TG & GIRT STHYET B GG Bl A7 et @ 99T G, TrefHT 97 qegd
15T 71T &1 FrefAT 95 B @IRST et @bt JrerT 1 TRt

4, T T GAGSA BT RN 13571 qATISA! @ S/aciiaT & e giar
& 13 a8 flogsey—1 &1 g qo&T AN FRT 3ifdbd Herl T,
TTETT 19 G&7 I SIRE &G F1eT 17 1771 §=79 987 GIRT réfl Yo Seeio-1
o 1 02.05.2022, 13.05.2022, 27.06.2022 FI [Awanyd® foKg &1
T G STt [9vE 8g g7 @ e R i e, g sifigw @ &
3R F I TaTE H TIGURIET TR &G BIg ST T8l 3T farear &
TH1q faier 01.10.2022 &I §: @reft flogsgo—1 H Ja1T Y& GINT 3ifold
fSivg &1 T}, fag g: 37Ted! 99 [Afeh o S TaTE & foiNE e &g g9
ge bl 3IN G Pig FUNRYT T&1 1T 3N 7 & PIs T grefar g7 1227 777,
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g BRI =17 GINT fOINE BT 3/a9GY HTH BV 13T 71 &RT-311
GogoHo TIaeifad #var & -

"BIS IR 39 TIedT & 37efi [ oire, fa=Rur a7 3= HrRiars! & fad]
T H [ &b o @it & T ov 5T @Y TepaT & a7 fd1 0d @i b
57 811G 8, JEIfY a8 Grelt & WU J GHT 7 1547 7 81, GNIET Y Fabell &,
farl fch @i, foredhl ger GRIET &1 ST ol & G §ol Tahal & 37N Iad!
GT: GYIeTT @Y Gl &, IR Il I Bl FTHel @ =R @74 & oy
155t O &fch 7 TTed 3a9gd Tid 8iaT 8 df a8 OF &fah bl G5T BT
3IIY Sl GeIET BT A7 I GA: AT I FFh! G7 GIET )"

5. 3IMYSH @ [EGTT SifdedT aRT Tl | sifaararT arell sl g acre
PR £ TE STER [T 77 & 13 s @ ~7id [AfF47 &g I Ta78 &
fSINE 15T STTTT 311999 &1 SHAGHIT & [ar GRT-311 GoXoFo &b T fare]
oft G&PBIY I 31T BT G BY & T8 1T ST FHT &1 T GE Bl g
H STTEN [T ST g7 & foIerepT Ty 87a GIRT 781 16147 1771 0T Al 81T &
&5 31495,/ Fa1T T&T & 1351 SITelaeh &IRT GAIGel] P [Aetfed @ & 19
¥ ¥ HTefT U7 19T SIIT 98T &1 8] dan Sy & HTefT U7 H [
T[T JIGT "I FINT T8 BET 1T 1 3T T2l G & ¥ 3awr [9eT
0T PIS AR YS! g% T& T ST & 3N T & ~rery T O Bl
AifGer e/ 1357 7 &1 JrefAT 9 qmeyd | FEed T8 &1 o7 IUYhH
gzl & SITER R STHgH Bl SR & Fegd HreMd Sarid gRT-311
GooHo PR [ I 8F SITER UM &1 31: HTef1a7 9% 135 STt
IrT &/
il

3gd/TaIT & H IR H IgT HfAF Srid €N 311 GA.
[RTfbeT 20.09.2024 FURIF fAdT-TaR [AReT 1357 ST &1 Garaed! 19

[l &7 25.11.24 @I 49T 811"
6. In the aforesaid background of the case, present application has been
filed.
7. Learned counsel for the applicant says that as per settled principle of

law the application ought to have been allowed by the trial Court and the
order impugned 1s against the principle settled in this regard as also the
observations made by the Hon'ble Apex Court in regard to expression 'Fair
Trial'. In this regard, he placed reliance on the judgment dated 30.07.2008
passed by the Hon'ble Apex Court in the case of Godrej Pacific Tech. Ltd.
vs. Computer Joint India Ltd. reported in 2008 (11) SCC 108. As such,

interference of this Court is required in the matter.

8. Learned AGA opposed the present application. He stated that the
application under Section 311 Cr.P.C. was moved with sole intention to
delay the trial, which is impermissible and in the circumstances of the case,
the application has rightly been rejected by the trial court. Prayer is to

affirm the impugned order and dismiss the instant application.
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0. Considered the submissions advanced by the learned counsel for the

parties and perused the record.

10. Considered the aforesaid and the observations made by the trial court in
the order dated 20.11.2024 and the principles related to recall of witness under
Section 311 Cr.P.C. settled by the Hon'ble Apex Court in the case(s) of Mohd.
Khalid Versus State of West Bengal, (2002) 7 SCC 334; Hanuman Prasad
(Supra), Natasha Singh vs. CBI, (2013) 5 SCC 741:(2013) 4 SCC (Cri)
828:2013 SCC OnLine SC 444; Rajaram Prasad Yadav vs. State of Bihar and
another, AIR 2013 SC 3081; State of Haryana vs. Ram Mehar and others,
(2016) 8 SCC 762; Swapan Kumar Chatterjee vs. Central Bureau of
Investigation, (2019) 14 SCC 328; Varsha Garg vs. State of Madhya Pradesh
and Others, 2022 SCC OnLine SC 986 and also by this Court in Application
under Section 482 Cr.P.C. No. 274 of 2022 (Ram Nayak Singh vs. State of U.P.
& Another).

11. It is well settled by catena of decisions by the Hon'ble Apex Court that the
power under Section 311 Cr.P.C. must be exercised with the care, caution and
circumspection and only for strong and valid reasons. The recall of a witness
already examined should not be a matter of course and discretion given to the
court in this regard has to be exercised judicially to prevent failure of justice. The
object of the provision as a whole is to do justice not only from the point of view
of the accused and the prosecution but also from the point of view of an orderly

society.

12.  The Court is fully conscious of the position that after all the trial is
basically for the prisoners/accused and the Court should afford an opportunity to
them in the fairest manner possible. At the same time, the Court should bear in
mind that fair trial entails the interest of the accused, the victim and the society
and, therefore, the grant of fair and proper opportunities to the persons
concerned, must be ensured being a constitutional goal, as well as a human right.
Recalling of witnesses has to be applied on the basis of judicially established and

accepted principles.

13. In the facts of the case it would be apt to refer the observations made in the

judgment(s) passed in the case of Mohd. Khalid (Supra) and Ram Mehar
(Supra).
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14. In the case of Mohd. Khalid (Supra), the Hon'ble Apex Court observed as

under:-

"Before parting with the case, we may point out that the Designated
Court deferred the cross-examination of the witnesses for a long time.
That is a feature which is being noticed in many cases. Unnecessary
adjournments give a scope for a grievance that the accused persons
get a time to get over the witnesses. Whatever be the truth in this
allegation, the fact remains that such adjournments lack the spirit of
Section 309 of the Code. When a witness is available and his
examination-in- chief is over, unless compelling reasons arc there, the
Trial Court should not adjourn the matter on the mere asking. These
aspects were highlighted by this Court in State of U.P. v. Shambhu
Nath Singh and others (2001) 4 SCC 667 and N.G. Dastane v.
Shrikant Shivde (2001) 6 SCC 135. In the case of State of U.P. v.
Shambhu Nath Singh and others (2001) 4 SCC 667, this Court
deprecated the practice of Courts adjourning cases without
examination of witnesses when they are in attendance with the
following observations:-

"9. We make it abundantly clear that if a witness is present in Court he
must be examined on that day. The Court must know that most of the
witnesses could attend the Court only at heavy cost to them, after
keeping aside their own avocation. Certainly they incur suffering and
loss of income. The meagre amount of bhatta (allowance) which a
witness may be paid by the Court is generally a poor solace for the
financial loss incurred by him. It is a said plight in the Trial Courts
that witnesses who are called through summons or other processes
stand at a doorstep from morning till evening only to be told at the end
of the day that the case is adjourned to another day. This primitive
practice must be reformed by every one provided the presiding officer
concerned has a commitment towards duty. No sadistic pleasure, in
seeing how other persons summoned by him as witnesses are standard
on account of the dimension of his judicial powers, can be a
persuading factor for granting such adjournments lavishly, that too in
a casual manner."

15. In the case of Ram Mehar (Supra) the Hon'ble Apex Court observed as

under:-

"23. In Bablu Kumar and others v. State of Bihar and another, (2015)
8 SCC 787 the Court referred to the authorities in Sidhartha Vashisht
alias Manu Sharma v. State (NCT of Delhi), (2010) 6 SCC, Rattiram
and others v. State of Madhya Pradesh (2012) 4 SCC 516, J.
Jayalalithaa and others v. State of Karnataka and others (2014) 2 SCC
401, State of Karnataka v. K. Yarappa Reddy (1999) 8§ SCC 715 and
other decisions and came to hold that keeping in view the concept of
fair trial, the obligation of the prosecution, the interest of the
community and the duty of the court, it can irrefragably be stated that
the court cannot be a silent spectator or a mute observer when it
presides over a trial. It is the duty of the court to see that neither the
prosecution nor the accused play truancy with the criminal trial or
corrode the sanctity of the proceeding. They cannot expropriate or
hijack the community interest by conducting themselves in such a



7

manner as a consequence of which the trial becomes a farcical one. It
has been further stated that the law does not countenance a "mock
trial”. It is a serious concern of society. Every member of the collective
has an inherent interest in such a trial. No one can be allowed to
create a dent in the same. The court is duty-bound to see that neither
the prosecution nor the defence takes unnecessary adjournments and
take the trial under their control. We may note with profit though the
context was different, yet the message is writ large. The message is -

”nn

all kinds of individual notions of fair trial have no room".

"38. At this juncture, we think it apt to state that the exercise of power
under Section 311 Cr.P.C. can be sought to be invoked either by the
prosecution or by the accused persons or by the Court itself. The High
Court has been moved by the ground that the accused persons are in
the custody and the concept of speedy trial is not nullified and no
prejudice is caused, and, therefore, the principle of magnanimity
should apply. Suffice it to say, a criminal trial does not singularly
centres around the accused. In it there is involvement of the
prosecution, the victim and the victim represents the collective. The cry
of the collective may not be uttered in decibels which is physically
audible in the court premises, but the Court has to remain sensitive to
such silent cries and the agonies, for the society seeks justice.
Therefore, a balance has to be struck. We have already explained the
use of the words "magnanimous approach" and how it should be
understood. Regard being had to the concept of balance, and weighing
the factual score on the scale of balance, we are of the convinced
opinion that the High Court has fallen into absolute error in axing the
order passed by the learned trial Judge. If we allow ourselves to say,
when the concept of fair trial is limitlessly stretched, having no
boundaries, the orders like the present one may fall in the arena of
sanctuary of errors. Hence, we reiterate the necessity of doctrine of
balance".

16. Upon due consideration of aforesaid facts as also the law settled on the
issue, this Court does not find any illegality in the impugned order dated
20.11.2024. 1t is for the following reason(s):-

(1) According to the case setup by the applicant, the counsel engaged by the
applicant could not appear for cross-examination/further cross-examination of
PW-1 on account of the fact that the advocates were abstaining from work.

However, to establish the same, no evidence has been placed on record.

(1) In the application under Section 311 Cr.P.C., the specific question(s) were not
indicated, as required in view of the judgment passed by the Hon'ble Apex Court
in the case of State (NCT of Delhi) v. Shiv Kumar Yadav reported in (2016) 2
SCC 402.

(i11) According to paragraph 4 of the order under challenge dated 20.11.2024,

which has not been refuted in the instant application, the PW-1 was cross-
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examined in detail on 02.05.2022, 13.05.2022 and 27.06.2022 and thereafter
several dates were fixed but he was not cross-examined and thereafter on

01.10.2022, the PW-1 was again cross-examined.

17. In view of aforesaid, this Court finds that the application under Section
311 Cr.P.C. was preferred by the applicant only to delay the proceedings pending

before the trial court.

18.  For the aforesaid, this Court does not find any illegality in the impugned
order dated 20.11.2024. The instant application is hereby dismissed. Costs made

easy.

Order Date :- 18.12.2024/Arun/-

Digitally signed by :-

ARUN KUMAR GANGWAR

High Court of Judicature at Allahabad,
Lucknow Bench



