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Neutral Citation No. - 2024:AHC-LKO:39462
Court No. - 13
Case :- WRIT - B No. - 1129 of 2023
Petitioner :- Kanhaiyya Lal And Others

Respondent :- Deputy Director Of Consolidation / Addl. District.
Magistrate (Finance / Revenue), And Others

Counsel for Petitioner :- Vijay Kumar,Akshat Srivastava,Arvind Kumar
Verma,Bajhul Quamar Siddiqui,Harish Kumar,Sanjay Kumar Srivastava

Counsel for Respondent :- C.S.C. ,Kapil Kumar Srivastava

Hon'ble Saurabh Lavania.J.

1. Heard Sri Sanjay Kumar Srivastava, counsel for the petitioner
assisted by Sri Akshat Srivastava, Advocate and learned Standing Counsel
who has appeared on behalf of respondents No. 1 to 3 and Sri Kapil
Kumar Srivastava, Advocate who has appeared on behalf of respondents

No.4 & 5.

2. The present petition has been filed for the following main relief:-

"i. Issue a writ, order or direction in the nature of Certiorari thereby
quashing the impugned judgment and order dated 13.07.2023, passed by
the opposite party no. 1 in Revision No. 482/202354104300000552
under Section 48 of U.P. Consolidation of Holdings Act parties
(Kanhaiyya Lal & others -Vs- Dinesh Kumar & others) thereby rejecting
the revision of the petitioners in a most illegal and arbitrary manner
without considering the grounds taken by the petitioners in the memo of
revision as well as challenging the judgment and order dated
13.07.2023, passed by the opposite party no. 1 in Revision No.
481/202354104300000551 Parties Vineet Kumar & others -Vs- Shiv
Rani & other thereby rejecting the revision preferred by the opposite
party no. 6 to 10 so far as it relates to the petitioners contained in
Annexure No. 1 to the writ petition it relates to the petitioners, and

ii. Issue a writ, order or direction in the nature of Certiorari thereby
quashing the impugned judgment and order dated 10.04.2023, passed by
the opposite party no. 2 in Appeal No. 726/2017541043000030 under
section 11 (1) of U.P. Consolidation of Holdings Act parties (Ram
Bharosey & others -vs- Vineet Kumar & others) thereby rejecting the
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appeal preferred by the petitioners in a most illegal and arbitrary
manner without considering the grounds taken by the petitioners in the
memo of appeal as well as judgment and order dated 10.04.2023, passed
by the opposite party no. 2 in Appeal No. 525/2021541043000714
parties Dinesh Kumar Vs- Vineet Kumar and others thereby allowing the

appeal preferred by the opposite party no. 4 and 5 so far as it relates to
the petitioners contained in Annexure No.2 to the writ petition it relates
to the petitioners.

iii. Issue a writ, order or direction in the nature of Certiorari thereby
quashing the impugned judgment and order dated 15.12.2017, passed by
the opposite party no. 3 in Case No. 26/2017-18 under section 9 A(2) of
U.P. Consolidation of Holdings Act parties Vineet Kumar -Vs- State of
U.P. by which the opposite party no. 3 allowing the objection of the
opposite party no.6 to 10 on the basis of Varasat and further directed to
the revenue authorities to cancelled the name of the petitioners from the

revenue records without given any decision on the objection filed by the
petitioners so far as it relates to the petitioners contained in Annexure
No.3 to the writ petition it relates to the petitioners, and

iv. Issue a writ, order or direction in the nature of Mandamus thereby
directing the opp. parties no. 4 and 5 not to make any hindrance in
peaceful possession of the petitioners over the land in dispute."

3. The notice to respondent(s) No. 6 to 10 is dispensed with. It is for
the reason that their petition i.e. WRIT - B No. - 682 of 2023 (Vinit
Kumar and Others Vs. D.D.C. and Others) challenging the order(s)
dated 13.07.2023 and 10.04.2023, has already been dismissed vide
judgment and order dated 09.08.2023.

4. The respondent(s) No. 11 and 12 are formal respondents and as

such notice to these respondents is also dispensed with.

5. In view of the aforesaid as also in the view of the facts of the
case and material available on record including the supplementary
affidavit dated 16.05.2024 filed today, which is taken on record, with the
consent of learned counsel for the contesting parties present today, this

Court proceeded to decide the present petition at admission stage.

6. It would be apt to indicate that the claim of the petitioners of

Vinit Kumar (supra) before the authorities under the Consolidation of
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Holdings Act, 1953 (in short "Act of 1953") was based succession/
inheritance and the claim of these petitioners was accepted by the
Consolidation Officer (in short 'C.0.") and the claim of the present
petitioners based upon the unregistered Will dated 03.01.1987, alleged to
be executed by Shiv Dayal(Sheo Dayal), was rejected and the claim of the
private respondents no. 3 and 4 based upon registered Will dated
18.03.1980 of Shiv Dayal was also rejected vide order dated 15.12.2017.
The operative portion of order dated 15.12.2017 reads as under:

S

"IA: AU FIMh UH GG Wo HEd dediel Mdlelt B
GIAT Ho 119 g 120 & Jdd TRIGR fAaeare g7 gaR &I A
fFRET RS TR & YR W AT AR, 3RR< PAR g0l
N[HE0Y Q@TQT PHIX VR @AIX, Ayt pHIN YT Adletict
Rt R &1 9 FAR aIRG <o & @ # eifha AW
PHredTellel, TelTellel, SHFYRIN G0 Jerm Far I8 g9gR a1
T H1& § TATIOT 7 8 & BIRUT REd 81 e @ial Ho 161
3fTo ¥ BT FaTol IR Sot B | WA & 9o &1 J=earg e
2| oI T &t o7Tfe ot e oft Heamma # e 87 |

T §1S 3 SRS SIRget Sha &l 1"

7. In view of the aforesaid two appeals were filed i.e. in Appeal No.
726/2017541043000030 (Ram Bharosey & others -vs- Vineet Kumar &
others) and Appeal No. 525/2021541043000714 (Dinesh Kumar Vs.
Vineet Kumar and Others) under section 11 (1) of the Act of 1953. Both
the appeals were decided by a common order dated 10.04.2023 by the
appellate authority/Settlement Officer Consolidation (in short 'S.O.C."). In
this order, the S.O.C. observed that the unregistered Will dated
03.01.1987 is not genuine and the registered Will dated 18.03.1980 has
been proved and accordingly directed the revenue official to record the
names in the revenue records in the light of the registered Will dated
18.03.1980. The operative portion of the order dated 10.04.2023 reads as

under:
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IRIh [GdaT & MR TR [ R AR L0 J&L &R
T e H&T 726/17 FFRET &1 S § d1 79 $AR g7
SR AT GRT IR diel HAT 525 /21 A1 1 @Y <d g9
PR BT FACH &1 Thaal MYPRT P IS T a8 AT 26
IR OIRT 9(2) S Tdhe! rfafT & uiRd oy s
15.12.2017 *RET 5T ST 21 SMER Y QT W1 FeT 119
g 120 ¥ fAfS faReg ST I RN, U1 o, el ollel G0 G
Y[ WG QAT GEAT 161 H Y YT SRIEH Bl A FINST 8|
G AT 119 1/2 (9, WA IR™T 120 & 1/4 39T eI
ST ST 161 & FHYUT 3791 & fAaearet g Y geR &1 A
QIRS B I ol TAT 47 376 18.3.1980 & MR
TR AR et SuR™ AT STeTlelqR dediiel g fSetn |idgR
g T St gt ST TS fFEr @l IR SISl dadidd
frfSRg fotelm HAgR &1 A9 IS 8l 918g T odl g gedl
SRR o A WR AT FHR Y3 S 1AM IR aTg Il
Bl T8 ey ardfiet T 525/21 WR ot AR BN vl 91e
PRIATE! TRt THR Pl S 1"

8. Being aggrieved, the revisions were filed before the Deputy
Director Consolidation (in short 'D.D.C.") i.e. Revision No. 481/
20235410430000055 (Vineet Kumar & others Vs Shiv Rani & other) and
Revision No. 482/202354104300000552 (Kanhaiyya Lal & others -Vs-
Dinesh Kumar & others) under Section 48 of the Act of 1954.

9. The D.D.C. vide order dated 13.07.2023 aftirmed the order of the
S.0.C. dated 10.04.2023. The relevant portion of the order reads as under:

"I GRT UK ! AT 3R <ARTAT i dG TGl TR
SUCTY A&l b 3facieh ¥ T & o yarra faare g e
93 IgAR &b FIM R A ITRITSR FHaRor & Feg 5 21 a5
& Ty ¥ fafea demael, S Swusl o TfeR 8, 39
PR 8-
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Eﬁmw TSI FAR TS AR

3 derdetl § TUT § & facarer & i gt Mt <,
foaRt g At <t €1 e g™ e gl M <,
foreRT & AMfeT &b g7 THAATT & 9&7 H T Usiigd aeiad ot
18.03.1980 & fAsuriad & R, s Trarg 1 31 faare 78 ¢,
W] 39 JHIG & IMYR R Rueihmn gRT srafesd faore 9
TR 3Tl & Ty H FRRFISANTON §RT 9% 0 ¥ I8 62
TR T T 8 13 fquefhol gRT uegd ol & faere AT &
Y H AR HY F AR TR PR gY e Afdd foam
& dqAT I9b g8 § I uSiigpd aeiad @ g fhd S
afehan § UG aEId & oRgd Bl Taad dTelt 81 AT Sl e,
e ~ITRITerd GRT fdofre HYUT Ud a¥iid fa-Tfdhd 18.03.1980
TR fAuefivToT & g H uTRd Sfee YUl & W FRET 81 arg 81 59
T § egTed & {3 faueior goe feaearer 6t |t giHan § ae
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G ue H e R W gHiga ™ & YR R Fd Bl
rfSeIRoT & va fAfde v § ffaag veraR &, ore fera 7o &
fomg TR A1eIfiTe Td Hepfaies =amd 3 afd 81 3 i SeharT| 9
Fea=yg H fders & fomg W fuafimon gR1 IR sdier &1 gRuflg
AR JUeld I §RT @l IfC &l o Rt 81 & @
TG & oGS P Taad H1ell B BT U 8, T Tre H gRmiua
g 8 1o Usiiepd a=fiId & Hema: QM1 AIEI GRT a¥RId @l
v fopar ST @nfeq) afe S el § | Ue et 7 8
oiRge DT+t AIelt & wU H GRIAT BT ST Fhell &1 T Fh_ul
H R B IR AR A 37eh & o B P DRUT Iuctey el
8 Tl 9, 3RIEY SR &b ogd aRT UIId aead o (g fomd
ST H s g iafiddr 781 &1 g9 rfdRed fuafhmon & gg
H FsIfed aeta ol e &, G99 fole 9M & 918 3fa
ufehar & J=rid Rerasds [/ wifeert & TFe fJoikg wRqga o
Sar 8, o weFaa |t yal ud ferg H sifda Oy &
IO B ST &b SR fIoied T GoiIepvuT fohaT ST 81 59 YR
fagafiTon o et & fsUTied iR doilehd & U4 Ifad UeR
3TefIRer =T | URIAN PRI T 8, ORI MTeR W ardiefiy
I GRT UIRA TR A 10.04.2023 ~Imaifad g1 gfd
e faearer GRT FsATed Usiigd aeiRIaM™T & MR UR 3!
gt g Al fafde STRfdert & wu & g & gafay s Ng
8l ST & S (FRFGarT fid R ofe, Jofdostfdo 6
STRIDHR DT GRI-171 & 3T DIy AT UM & AHRT &l
8 SN 81 G FRRFIBANT dhadiellel MM & u&l § Fsarfaa
3T GRIRITHTHT fohelt ff TrehR | =1 a1 Rifard & ug fisare ot
fegeaer gRT o 1 8, I8 ot g 781 81 O Rfa A arefirey
I GRT $redialel MM §RT Igd are/3did e v
s I T8 D T 81 BredTed MM GRT IRJa FRHT =
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R STF I 81 39 YR SWRIh fAdaHT & 3R IR Feelad

SIfEDBRT Tharal GRT UIRT 37T 1P 10.04.2023 IRAIH &,
o fopelt ava 1 armaeaear el 81 I FIRIRI 9o 8
Uq R & ST g 81 SuRIeh faeemTgaR freer gai fop:—

<Y

R Refie PR @R Gd PR dedarerer o Serd B &

PRUl ¥ 1 S &1 SF FIRE dEEfei 918 Saead

PprRiaTE! Hied JTHeRgTR &fl"

10. The order dated 13.07.2023 passed by the D.D.C. and the order
dated 10.04.2023 passed by the S.O.C. were challenged by the respondent
nos. 6 to 10 by means of WRIT - B No. - 682 of 2023 (Vinit Kumar and
Others Vs. D.D.C. and Others) and the petition was dismissed vide

judgment and order dated 09.08.2023 which reads as under:

"I. Heard learned counsel for the petitioners, Shri Hemant Kumar
Pandey, learned Standing Counsel for respondent nos. 1 & 2 and Shri
Kapil Kumar Srivastava, learned counsel for respondent nos. 3 & 4.

2. Supplementary affidavit filed by learned counsel for the petitioners in
Court today is taken on record.

3. In view of order proposed to be passed, notice to respondent nos. 5 to
7 is dispensed with.

4. By means of this petition, the petitioners have assailed the order dated
13.7.2023 passed by respondent no. 1 -Deputy Director of
Consolidation/Additional District Olfficer (F/R), District - Lakhimpur
Kheri in Revision(s) No. 481/202354104300000551 (Vineet Kumar and
Ors. Vs. Shivrani and Ors.) and 482/202354104300000552 (Kanhaiyalal
and Ors. Vs. Dinesh and Ors.) which were filed by assailing the order
dated 10.4.2023 passed in the Appeal(s) No. 726/2017541043000030
(Ram Bharosa and Ors. Vs. Vineet Kumar and Ors.) and
525/2021541043000714 (Dinesh Kumar Vs. Vineet Kumar and Ors.) by
respondent no. 2- Settlement Officer of Consolidation District-
Lakhimpur Kheri.
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5. As per the submissions advanced by learned counsel for the
petitioners and the averments made in the present petition, the orders
impugned have been challenged broadly on two grounds. First ground is
based upon Section 65 of the Indian Evidence Act, 1872 (hereinafter
referred to as "Act, 1872) and second ground is to the effect that the
"Will' dated 18.03.1980, the basis of claim, was not proved as required
under the law.

6. On the first ground, learned counsel for the petitioner placed reliance
on the judgement of Hon'ble Apex Court passed in the case of Jagmail
Singh & Anr. Vs. Karamji Singh & Ors. passed in Civil Appeal No. 1889
of 2020 on 13.03.2020, reported in MANU/SC/0444/2020. Referred

paragraphs are extracted herein-below:

"10. For proper appraisal of the matter in controversy, it would be
appropriate to reproduce Sections 65 and 66 of the Act which read as
under :-

" 65. Cases in which secondary evidence relating to documents may be
given.— Secondary evidence may be given of the existence, condition, or
contents of a document in the following cases:-

(a) When the original is shown or appears to be in the possession or
power— of the person against whom the document is sought to be
proved, or of any person out of reach of, or not subject to, the process of
the Court, or of any person legally bound to produce it, and when, after
the notice mentioned in section 66, such person does not produce it;

(b) when the existence, condition or contents of the original have been
proved to be admitted in writing by the person against whom it is proved
or by his representative in interest,

(c) when the original has been destroyed or lost, or when the party
offering evidence of its contents cannot, for any other reason not arising
from his own default or neglect, produce it in reasonable time,

(d) when the original is of such a nature as not to be easily movable;

(e) when the original is a public document within the meaning of section
74,

(f) when the original is a document of which a certified copy is permitted
by this Act, or by any other law in force in India to be given in evidence;

(g) when the originals consists of numerous accounts or other documents
which cannot conveniently be examined in Court, and the fact to be
proved is the general result of the whole collection.
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- In cases (a), (c) and (d), any secondary evidence of the contents of the
document is admissible.

- In case (b), the written admission is admissible.

- In case (e) or (f), a certified copy of the document, but no other kind of
secondary evidence, is admissible.

-In case (g), evidence may be given as to the general result of the
documents by any person who has examined them, and who is skilled in
the examination of such documents.

66. Rules as to notice to produce - Secondary evidence of the contents of
the documents referred to in section 65, clause (a), shall not be given
unless the party proposing to give such secondary evidence has
previously given to the party in whose possession or power the document
is, [or to his attorney or pleader] such notice to produce it as is
prescribed by law; and if no notice is prescribed by law, then such notice
as the Court considers reasonable under the circumstances of the case:

Provided that such notice shall not be required in order to render
secondary evidence admissible in any of the following cases, or in any
other case in which the Court thinks fit to dispense with it:— (1) when
the document to be proved is itself a notice; (2) when, from the nature of
the case, the adverse party must know that he will be required to produce
it; (3) when it appears or is proved that the adverse party has obtained
possession of the original by fraud or force; (4) when the adverse party
or his agent has the original in Court;

(5) when the adverse party or his agent has admitted the loss of the
document;

(6) when the person in possession of the document is out of reach of, or
not subject to, the process of the Court."

11. A perusal of Section 65 makes it clear that secondary evidence may
be given with regard to existence, condition or the contents of a
document when the original is shown or appears to be in possession or
power against whom the document is sought to be produced, or of any
person out of reach of, or not subject to, the process of the Court, or of
any person legally bound to produce it, and when, after notice
mentioned in Section 66 such person does not produce it. It is a settled
position of law that for secondary evidence to be admitted foundational
evidence has to be given being the reasons as to why the original
Evidence has not been furnished.
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12. The issue arising out of somewhat similar facts and circumstances
has been considered by this Court in Ashok Dulichand Vs. Madahavial
Dube and Anr. 1, and it was held as under :-

"According to Clause (a) of Section 65 of Indian Evidence Act,
Secondary evidence may be given of the existence, condition or contents
of a document when the original is shown or appears to be in possession
or power of the person against whom the document is sought to be
proved or of any person out of reach of, or not subject to, the process of
the Court of any person legally bound to produce it, and when, after the
notice mentioned in Section 66 such person does not produce it. Clauses
(b) to (g) of Section 65 specify some other contingencies wherein
secondary evidence relating to a document may be given."”

13. In the matter of Rakesh Mohindra vs. Anita Beri and Ors. 2 this
Court has observed as under:-

"15. The preconditions for leading secondary evidence are that such
original documents could not be produced by the party relying upon
such documents in spite of best efforts, unable to produce the same
which is beyond their control. The party sought to produce secondary
evidence must establish for the non-production of primary evidence.
Unless, it is established that the original documents is lost or destroyed
or is being deliberately withheld by the party in respect of that document
sought to be used, secondary evidence in respect of that document
cannot accepted." [1976] 1 SCR 246 (2016) 16 SCC 483

14. It is trite that under the Evidence Act, 1872 facts have to be
established by primary evidence and secondary evidence is only an
exception to the rule for which foundational facts have to be established
to account for the existence of the primary evidence. In the case of H.
Siddiqui (dead) by LRs Vs. A. Ramalingam3, this Court reiterated that
where original documents are not produced without a plausible reason
and factual foundation for laying secondary evidence not established it
is not permissible for the court to allow a party to adduce secondary
evidence.

15. In the case at hand, it is imperative to appreciate the evidence of the
witnesses as it is only after scrutinizing the same opinion can be found
as to the existence, loss or destruction of the original Will. While both
the revenue officials failed to produces the original Will, upon perusal of
the cross-examination it is clear that neither of the officials has
unequivocally denied the existence of the Will. PW- 3 Rakesh Kumar
stated during his cross-examination that there was another patwari in
that area and he was unaware if such Will was presented before the
other patwari. He went on to state that this matter was 25 years old and
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he was no longer posted in that area and, therefore, could not trace the
Will. Moreover, PW- 4 went on to admit that, "there was registered Will
which was entered. There was a Katchi (unregistered) Will of Babu
Singh was handed over to Rakesh Kumar [2011 (4) SCC 240] Patwari
for entering the mutation...". Furthermore, the prima facie evidence of
existence of the Will is established from the examination of PW-I,
Darshan Singh, who is the scribe of the Will in question and deposed as
under :-

"I have seen the Will dated 24.01.1989 which bears my signature as
scribe and as well as witness."

16. In view of the aforesaid factual situation prevailing in the case at
hand, it is clear that the factual foundation to establish the right to give
secondary evidence was laid down by the appellants and thus the High
Court ought to have given them an opportunity to lead secondary
evidence. The High Court committed grave error of law without properly
evaluating the evidence and holding that the pre-requisite condition i.e.,
existence of Will remained unestablished on record and thereby denied
an opportunity to the appellants to produce secondary evidence."

7. On the second ground, reference has been made to judgment rendered
by this Court in the case of Writ-B No. 23043 of 2020 (Ghuru And Ors.
Vs Addl.District Magistrate Finance/Revenue Kheri And Ors.) passed on
1.02.2023.

8. The brief facts of the case are to the effect that respondent no. 3 -Smt.
Shivrani w/o Rupram, Gomati w/o Jagannath and Ram Bilas based upon
the registered 'Will' dated 18.3.1980 preferred an objection under
Section 9-A(2) of U.P. Consolidation of Holdings Act, 1953 (hereinafter
referred to as "Act, 1953").

9. The objection aforesaid relates to 141, 142/1 and 161, Gata No.
181/0.16 acres, 179/0.78 acres, 200/0.78 acres,7/1.80 acres, 182/2.71

acres and 54/1.37 acres situated at Village - Dhanpur, Pargana- Kasta,
Tehsil - Mitauli (Mawli), District - Lakhimpur Kheri.

10. The registered 'Will' dated 18.03.1980 which was the basis of
objection under Section 9-A(2) of Act, 1953 was executed by Shiv Dayal
s/o Raguvar (father of the objectors, namely, Shivrani and Gomati).

11. The objection was filed before Consolidation Olfficer concerned.
Before the Consolidation Olfficer, the certified copy of the 'Will' was
produced. For producing the certified copy of the 'Will' (secondary
evidence), the objectors, named above, stated that the 'Will' was burn.
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12. To prove the case, based upon the 'Will' dated 18.3.1980, which was
executed by Shiv Dayal at the age of 60 years, as mentioned in the
registered 'Will', three witnesses were produced namely Om Prakash
(author of the 'Will'), Bhikhari (one of the attesting witnesses of the
registered 'Will') and Gomati (one of the objectors) and their
statement(s) were recorded before the Consolidation Officer. Abid Ali,
another attesting witness, could not be produced because he had expired
prior to the proceedings, in issue.

13. To prove the fact that original 'Will' has been destroyed, which is
required as per Section 65 of the Act, 1872, one of the objectors namely
Gomati, before the Consolidation Officer, specifically stated that my
original 'Will' was burnt in the fire. The relevant portion of her statement
is as under:

R} et I ST H STt T off 7 UGSl F-1 SgHR Hal Ig a9 I i
Fhel & S #9 SIfger &t & fJarfed g ¥ o=y fawit aafth &1 Adera
IRIBR T8I 51"

14. On the aforesaid aspect in the cross examination, this witness

namely, Gomati, reiterated the aforesaid. This witness in cross

examination stated "3 T JEIIT AR G Y ST 31T & et MY <t .

15. On perusal of the statement of Gomati, which is on record, it is
apparent that on the aforesaid aspect, which relates to Section 65 of Act,
1872, this witness has not been impeached. Thus, to the view of this
Court, the first ground taken by the petitioners assailing the impugned
orders has no force.

16. Now, coming to second ground based upon which the impugned
orders have been challenged. As per the statement of attesting witness
Bhikhari, Shiv Dayal put his signature in Urdu on the 'Will' in the
presence of the witnesses and thereafter Abid Ali (attesting witness) put
his signature in Urdu and thereafter, this witness i.e. Bhikhari put his
thumb impression. This witness also stated that the 'Will' was written in
the month of Chaitra 1980 and accordingly it can be said that 'Will' was
written in the month of March or April 1980 and the date of the 'Will' is
18.03.1980. A perusal of the examination-in-chief and cross-examination
of this witness further reflects that the 'Will' was written on being asked
by Shiv Dayal (testator) and as per his wishes and no pressure was
created upon him and prior to putting of signature, the 'Will' was read
out to Shiv Dayal, who thereafter put his signature in Urdu and Abid Ali
(second attesting witness) also put his signature in Urdu and the 'Will'
was written in the presence of all these persons in Tehsil- Mitauli. This
witness to prove the genuineness of 'Will', also stated that about 01:30
p-m, the 'Will' was presented for registry before the Registrar and the
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certified copy of the 'Will' indicates that the same was presented between
02:00 p.m. to 03:00 p.m and to the view of this Court, this minor error
related to the time of presenting the 'Will' before the Registrar would not
be fatal in light of the fact that the statement of a rustic person was
recorded after about twenty years and on the other hand, this Court is of
the view that witness i.e. Bhikhari proved the fact that the 'Will' was
presented before the Registrar for its registration. Further, the statement
of the witness that 'Will' was hand-written is also not in dispute.

17. Witness namely, Om Prakash (author of the 'Will') before the
Consolidation Officer concerned. As per his statement, the 'Will' was
written on 18.3.1980 by him on being asked by Shiv Dayal (testator),
thereafter, the '"Will' was read out and, thereafter, Shiv Dayal put his
signature in the presence of attesting witnesses, namely, Abid Ali and
Bhikhari, who thereafter attested the 'Will', and 'Will' was in favour of
Shiv Rani & Gomati and one Ram Bilas s/o Mohini (another daughter of
Shiv Dayal). This witness also stated that at the time of execution of
'"Will', the testator - Shiv Dayal was of sound mind. Nothing could be
elicited in cross-examination by the concerned parties.

18. How the 'Will' is to be proved has been settled in various
pronouncements rendered by this Court as also by the Hon'ble Apex
Court including the judgment passed rendered by this Court in the case
of Ghuru And Ors. (supra).

19. Considered the observation made by this Court in judgment, referred
above, as also the statement(s) of the witnesses, who were produced by
the objectors before the Consolidation Officer to prove the 'Will'.

20. It is crystal clear from the statements of witnesses, named above,
recorded before Consolidation Officer that the testator - Shiv Dayal was
of sound mind at relevant time and after understanding the nature and
effect of dispositions in the 'Will', which was executed in favour of his
two daughters namely Shivrani and Gomati and one grand son namely
Ram Bilas (son of another daughter of Shiv Dayal namely Mohini) and
whereby excluded the two nephews namely Ram Swroop and Mewalal
(predecessors in interest of petitioners), he put his signature on the "Will'
knowing what it contained. Accordingly, this Court is of the view that
"Will' was duly proved.

21. For the reasons aforesaid, this Court finds that concurrent findings
of the fact regarding the genuineness of the 'Will' and the claim of the
respondent nos. 3 & 4 is not liable to be interfered with in exercise of
power under Articles 226 & 227 of Constitution of India.
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22. Accordingly, the petition has no force and is dismissed. No order as

to costs."”

11. After dismissal of above mentioned petition vide order dated
09.08.2023, the present petition was filed before the Registry of this Court
on 12.12.2023.

12. Challenging the impugned order, counsel for the petitioner has
stated that before the C.O., the unregistered Will dated 03.01.1987,
favorable to the petitioners, executed by Shiv Dayal, upon which the
attestator put his thumb impressions, was proved by the attesting
witnesses Ram Saran S/o Hazari Lal, Chandamau, and Sharfuddin S/o
Neiwaji, as is evident from the order dated 15.12.2017 passed by the C.O.
in Case N0.26/2017-18 (Vinod Kumar Vs. State of U.P.) instituted under
Section 9-A(2) of the Act of 1953 and despite the same, the C.O. failed to
record any finding thereupon and rejected the claim of the petitioners and
allowed the claim of the respondent nos. 6 to 10, whose claim was based
upon succession/inheritance and entry PA-11 in the revenue record, and
thereafter the appellate authority/S.O.C. as also the D.D.C. failed to
consider this aspect of the case and passed the impugned orders. As such,
impugned orders are liable to be interfered by this Court.

13. It is also stated that the S.O.C. and the D.D.C. ignored the Will
dated 03.01.1987, favorable to the petitioners, after stating that this Will
dated 03.01.1987 is not genuine as (i)the registered Will dated 18.03.1980
bears signature of the testator namely Shiv Dayal which was in 'Urdu' and
the Will favourable to the petitioners of the Will dated 03.01.1987 bears
thumb impression of Shiv Dayal and (i1) as per parivar register, Shiv
Dayal died on 10.10.1986 and in doing so committed error of law and fact
both as Will ated 03.01.1987 was proved and Shiv Dayal was expired on
27.10.1987 and to prove the date of death, the written statement filed by
Shiv Dayal, which also bears thumb impression, filed in the regular suit
no. 657/1986 as also medical certificate issued on 27.10.1987 indicating
date of death as 27.10.1987 were on record. Thus, the orders impugned
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are liable to be interfered with and the matter is liable to be remanded

back for proper adjudication of the claims between the parties.

14. On the other side, learned Standing Counsel for the State and
Shri Kapil Kumar Srivastava, learned counsel for the respondent nos. 4
and 5 stated that Shiv Dayal, testator of the registered Will dated
18.03.1980 put his signature in 'Urdu' and as per this Will, the property
was provided to real daughters namely Shivrani and Gomti Devi and one
Ram Bilas son of Mohini Devi D/o Shiv Dayal. Thus the property was
given to the blood relations and by means of the unregistered Will dated
03.01.1987, the basis claims of the petitioners, the rights over the property
of Shiv Dayal would go to Ram Bharose, alleged husband of Mohini Devi
(daughter of Shiv Dayal) and Kanhaiya Lal and Panna Lal, who are real
brothers of Ram Bharose. From these facts it can be inferred that the Will
dated 03.01.1987 was not genuine as no prudent or normal person will
execute a Will in favour of the brothers of the alleged husband excluding
the reasonable legal heirs without justifiable reasons and in the present
unregistered Will dated 03.01.1987 reasons for exclusion given are vague
as in this will only it has been indicated that Gomti, Shivrani and Mohini
Devi are married and two daughters namely Gomti and Shivrani and to
their husbands, heavy amount and articles have already been provided.
Thus, unregistered Will dated 03.01.1987 is not genuine and the petition

1s liable to be dismissed.

15. It is also stated that in the facts of the present case providing an
opportunity of proper hearing before the authorities under the Act of 1953
would be futile in nature as if it is taken to be true that attesting witnesses
have proved the Will dated 03.01.1987 even then the petitioners would
not be in a position to improve the statements of the witness and remove
all the legitimate suspicious based upon the statements of witnesses

already recorded before the C.O.
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16. In so far as the death is concerned, it is stated that to establish
the case of the death, no authentic document which can be provided in
terms of the Registration of Birth and Death Act, 1969 read with rules
made therein was placed on record and in so far as the medical certificate
indicating the date of death is concerned, it appears not be genuine
because a perusal of Annexure No. 13 to the petition would show that the

same is not proper form.

17. Based on aforesaid, it is also stated that a perusal of the medical
certificate indicates that the same is completely fake as a prudent doctor
would not verify the thumb impression of a dead person and to support
that Shiv Dayal was under treatment as outdoor patient since 12.10.1982,
no document was placed on record nor has been placed before this Court.
This fact also proves that the medical certificate indicating the date of

death is completely bogus document.

18. It is also stated that in view of the aforesaid, the filing of the
written statement with thumb impression of Shiv Dayal to prove the date
of death should also be treated as a bogus document because the person
who knows the 'Urdu' and signed the earlier registered Will in 'Urdu' and

would never put thumb impressions.

19. It is also stated that the document parivar register is a statutory
document prepared in terms of rules made in the U.P. Panchayat Raj Act
1947 namely the rules U.P. Panchayat Raj (Maintenance of Family
Planning Registers) Rules, 1970 and therefore, placing reliance on the
same, no error was committed by the SOC and the DDC, and thereafter,
passing the order dated 10.04.2023 and 13.07.2023, respectively, which

are under challenge in the present petition.

20. It is further stated that in the aforesaid background of the case,

there is no requirement to interfere in the orders impugned as the
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petitioner would not be in a position to prove the valid reasons for

exclusion of all the legal heirs.

21. It is also stated that Ram Bilas, one of beneficiary/propounder
of the registered Will dated 18.03.1980 was the son of Mohini Devi
(daughter of Shiv Dayal), alleged wife of one of the propounder of the
Will dated 03.01.1987 namely Ram Bharose and as such, Shiv Dayal
distributed the property to all the legal heirs namely Gomti, Shivrani and
Ram Bilas and excluded Mohini Devi. Thus, no interference in the
impugned orders is required by this Court and the petition is liable to be

dismissed.
22. Considered the aforesaid and perused the records.

23. The issue, in view of the aforesaid, before this Court is as to
whether the unregistered Will dated 03.01.1987, the basis of the claim of

the petitioners is suspicious.

24. On due consideration of the facts which are on record, this
Court is of the firm view that the unregistered Will dated 03.01.1987, the
basis of the claim of the petitioners, is not genuine and in fact it is

suspicious, which can be inferred/deduced from the following reasons:

(A) From the documents annexed with the supplementary affidavit
dated 16.05.2024 filed by the petitioners 1i.e. (a) the copy of application
under Guardian and Wards Act, 1890 registered as Misc. Case No. 30 of
1986 (Shiv Dayal Vs. Property of Ram Bilas minor), (b) the order dated
03.02.1987 passed by District Judge, Kheri in Misc. Case No. 30 of 1986
(Shiv Dayal Vs. Property of Ram Bilas minor) and (c) written statement
filed by Shiv Dayal in Case No. 657 of 1986 (Ram Bilas Vs. Shiv Dayal),

the following facts emerge:

(1) Mohini Devi D/o Shiv Dayal was legally wedded wife of Sant
Ram.

(11) Sant Ram was murdered.
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(i11) Out of wedlock of Sant Ram and Mohini Devi, Ram Bilas was
born.

(iv) Mohini Devi went somewhere.

(v) Shiv Dayal was intended to part his properties in favour of Ram
Bilas.

(vi) Vision of Shiv Dayal was not proper in the year 1987.

(B) Para (e) of the application registered as Misc. Case No. 30 of
1986 reads as under:

"(e) What near relations the There is no near relation of the
minor, has and where they minor _as _his  father was
reside. murdered and after giving birth

of the said minor his mother

went somewhere."”

(C) The order dated 07.02.1987 passed in Misc. Case No. 30 of

1986 (Shiv Dayal Vs. Property of Ram Bilas minor) reads as under:

"Order

This is an application under Section 10 of the Guardian & Wards
Act by one Sheo Dayal.

2. It is alleged by him that Ram Bilas has become an orphan,
whose father was murdered and the mother left the roof of his
father immediately shortly thereafter. The minor was born on
17.10.1971 and is being brought up by the applicant, being his
'Nana'.

3. The applicant is issueless and he wants to part with personal

properties also in favour of this minor

4. The applicant has no adverse interest against the minor and
being maternal-grand-father, he can properly look after the minor
as also the property.

5. I, accordingly, allow the application and appoint Sheo Dayal as
guardian of the person and property of the minor Ram Bilas whose
date of birth is 17.10.1971 and this order shall remain in force
unless set aside or till the minor attains majority, according to law,
(21), which ever be the earlier event of the two. He shall submit
accounts every six-monthly with all necessary details and
particulars depicting the true picture of the income and
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expenditure both, to serve as balance-sheet and shall properly
look after the education and upbringing of the minor, to which he
is entitled."”

(D) The paras 13 and 16 of written statement are extracted herein-

under:

"gRT 13- I8 b ufdarc Soverar &l gei ¥ Jar i gt & axan
Hiifh Ufdarc] STRSIAT & Pl Iedl T8l &l Hfdae! IR &l
ISl Pl IO el T93IdT & iR Ufdde! STRadT 1 3 g

0 146 IFIIS—51 Uhs bl -] f&7h 5.04.1985 Dl d1el &b TH
g1} & fdr Y 9 T Ud UTH €9 &b YR R P &7 27|

IRT 16— T8 b Ufdar) SRS g5 U4 3iRal § HHuIR fh 8 3R
QN &1 UpHH UERT de! XM I ArstfarT g 81"

(E) Shiv Dayal executed a registered Will dated 18.03.1980 and by

this Will he bequeathed his properties in favour of his two daughters
namely Shiv Rani and Gomti and his grand son Ram Bilas S/o Mohini

Devi D/o Shiv Dayal.

(F) The registered Will dated 18.03.1980 was executed in terms of
declaration before the District Judge, as indicated in above quoted order

dated 07.12.1987.

(G) The witnesses who proved the Will dated 03.01.1987 are not
truthful witnesses as according to them Shiv Dayal was well to know to
them but during examination, they failed to indicate the fact of marriage

of Mohini Devi with Sant Ram.

(H) To prove the factum of marriage of Ram Bharose with Mohini
Devi, no document was placed on record viz. ration card, parivar register,

etc.

(I) In view of aforesaid, this Court is of the firm view that a normal
person, in this case Shiv Dayal, would not bequeath his property to a
person, Ram Bharose, who was keeping his daughter Mohini Devi

without marrying her and also to the brothers of such person and a father
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(Shiv Dayal) would not bequeath his property to a daughter who had
demean his reputation/image in the society.

(J) Taking note of the fact that in the year 1987 the eyes of Shiv
Dayal were very weak i.e. his vision was not proper, this Court is of the
view that taking benefit of this ailment of Shiv Dayal on the Will dated
03.01.1987 the thumb impressions of Shiv Dayal were obtained.

(K) No reason has been indicated in the Will dated 03.01.1987 in
regard to exclusion of Ram Bilas, right to whom through Will dated
19.03.1980 were provided and in regard to whom Shiv Dayal stated in the
written statement filed in the Case No. 657 of 1986 that Ram Bilas is like
his son and he is dependent upon Ram Bilas.

25. For the aforesaid reasons, though are different from the reasons
recorded by the S.O.C. and the D.D.C., despite treating the date of death
as 27.10.1987 and that witnesses proved the Will dated 03.01.1987, this
Court is not inclined to entertain the claim of the petitioners based upon
the Will dated 03.01.1987.

26. Accordingly, the writ petition is dismissed. Cost made easy.

Order Date :- 23.5.2024
Mohit Singh/-
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