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Counsel for Applicant :- Purnendu Chakravarty,Abhishek Awasthi,Pranjal Jain
Counsel for Opposite Party :- G.A.,Rakesh Chandra Tewari

Hon'ble Saurabh Lavania.J.

Heard learned counsel for the applicant, learned AGA for the State of U.P.

and perused the record.

By means of the instant application under Section 482 Cr.P.C., the
applicants have assailed the order dated 07.05.2022 passed by Sub-Divisional
Magistrate, Dalmau, Raebareli (hereinafter referred to as "Magistrate") in
exercise of power under Section 138 of Cr.P.C. in Case No. 745 of 2022,
Computerized Case No. T202210580500745, under Section 133 of Cr.P.C. as
also the order dated 05.09.2023 passed by Additional District and Sessions
Judge, IV, Raebareli (hereinafter referred to as "revisional court") in Criminal
Revision No. 129 of 2022 (Prem Narayan Tiwari another vs. Dharmendra Kumar

Shukla & another).

Brief facts of the case are to the effect that an application under Section
133 Cr.P.C. was preferred by one Dharmendra Kumar Shukla, which was
registered as Case No. 745 of 2022, in which, the Magistrate concerned issued
notice to the opposite parties and in response to the same, applicants herein
namely Prem Narayan Tiwari and Manoj Kumar Tiwari put in appearance and
filed their response on 28.04.2022. The response filed by the applicants are as

under:-

"gRT 1:- I8 1 MM 30 FRigred o 1 Ters gRT & 15 Rl Qo
21-3-2022 SR T Y Faeen & 0vg 8 & HRU =
gH IRy B

YRT 2:— 8 b AT TEFIS & GRT B! UDHR BT Pl Hich IR J3MGAT
TE1 fhaT TIT & T Y&l &b SETaaeT il eXF g IR bRl I 9
ot RUIE feRgTex d1g SRR 9 T 8 S 7Terd &, fARed 819 a1 |




gRT 3:- T8 b T2 U&7 v AR & T Fo TG BT & I
fociar ger o RRA fdart & ~marer Rifdd S & T&T g 99 1997
Y gl &1 AT o fo 15-2-2020 &I 31eer 957 foclla uer & &
8l TR & S I BT IR T§ TERT 1S IAI 7T B

YRT 4:— J&fp YoM U8 & fUaT gRI qre=gl aars o <&l o7 fored
fdare B R e uy & fiar o ArRIeR §RT 17 fihe & I
BIST T T AT & BRI HeTdl I 38

YRT 5— I8 fh dih W S I=dT & SHH hle ¥y fodly yer grT a8
foraT T 2 o7d: YT ATl & ! Hih IR <% 5T Hehdl &

YRT 6:— T8 b AT P PR TAIRT ST =T & Sar & 39 fav
IR H TG BT SRR FRAT & focllT ueT DI 31aRey IR § Fal fan
T 8 Y fociiar uar et & gafely g1 8 ¥ S fed il &1

YRT 7:— I% % UM U8l GRT GASTMI 8 o dTavie ot I & et H
scT IS ST IRdT FapwT o T-IT § I8 o 81 S 2|

ORI 8-S fob T U8l ¥ AR ©T F fadiT 98T Toid SR fapam
& S s T AT 8T B

g7 9:—I8 P fgia yer ey & M1 Iemis it RUI Toad-deai o
TR & fodiT 981 = IS 31axIy Fal foham 8l

31c: i St | W1 8 fh sfe St ¥ Hiel JoTeT axe d1g
THTH -] AT U2 U8l o oo S HRiaTs! a &l $HuT dv "

From the above quoted portion of the response dated 28.04.2022 filed by
the applicants, it is apparent that admittedly the disputed pertains to "‘public way'
and that the applicants prayed for spot inspection by the concerned Magistrate.

From the undisputed orders particularly the orders passed by the
Magistrate concerned on 28.04.2022 and 30.04.2022, it appears that Magistrate
concerned visited the spot, however, from the record, it appears that the spot

memo/inspection report was not prepared on 30.04.2022.

It also appears from the record that a report dated 02.05.2022 was
submitted by the Lekhpal concerned and the case was fixed for the arguments on
02.05.2022 and thereafter again on 04.05.2022 and thereafter the matter was
heard on 05.05.2022 and final order was pronounced on 07.05.2022, impugned
herein. The relevant portion of the impugned order dated 07.05.2022 reads as

under:-

"IN TRYEY H 8EIT iUl GRT WdRUT H IRl fHih
02.05.2022 Uf¥g &1 =it &, S Sfafea fear mr & 6 a9 v
7 AT & R T IF BT FbH RUT 81 I ADH & e
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&l Ty § TG AW, 3T 9 §Y MRoH oHlo HSH e oirelm ol wreff
& A & IR-ufAF H ufauel WREE fGaRt §F awsed gRT 39
HepT & He &AM a9 §Y F 9D AN § e STaaR a1 aR
T & oy wreff et g a1 Suf U ot it 21 wneff @t e
%%W@Hﬁﬁaﬁmo@oﬁoqﬁW§3ﬂ%a€W%aﬁ
e uge & folv umeff g7 gd & & Hecieliesu ord gy At Sreft =it
off| 31 T8T O UgTT H TFYD AR ST AT Bl 6T & o IR Ut
areq anfe Mdem & 9y 5 fisd & It 81 39 UHR I
ftemr & fafeq grar & & ufduel grT = & S} STt S Al
o1g Sifocaygel T8 81 oFTeTe Ter GRT off ST 3IRET H USRI
YT T St STty 3Ry Iue PR bl I [y o Teel Ruic
UfYd ft Wit 8 g o § 113(1) SoWoTo Fi Afeq frfa &t .=t
g1 Hids a1 B gR1 e fmam rn) Pl § SR 9Fgd 711
A} STeT” Brch Svar o 11 T B, O areel & SIarH H a14]
I & =it B

THTIAT TR SUCTe TN Ue UG 18T T Jdetih Ua
wefle™ fham T gATaett & S ¥ YU Biar & b fadi uer
YI-RIIE fIaRt gRT U1 IR § S} STt - 1aRie Seus fham
& U9 I~ I H IRy T Frdoi—e IUdY BT Ty & T B
3: Ih IR DI ECE 9T [Afdd SR ¥ Faur Ifed W@
=TI 8| TagaRT FArfafRed ;Tﬁﬁ%ﬁﬁﬁﬁﬁo‘ﬁﬁﬂ?r%l

il

off TR faaRt anfe & foeg Sus wfdsa wfear & amr 133(1) &
I IR 3Me fedid 08.04.2022 @1 faw far I & @ik
fquef = ImeRIr fAart anfe @t A fasan Sar & 6 SRk IR
o SIS U H St SIaR 6l T 31eRIY &l 8T <1 VAT 7 9 WR
J YURT 188 YR IUS TfAdT & IcRId SUSHIT IRTY &b fIy St
BT 39 3N T UfAfA emTeTer ISR SHuUS ReRe o 39 ey
& I UG H TR B 76 14.05.2022 T& fquelt gRT 39 MY
BT U T fhd ST bl 32 H Ith HIESI-eh UGN Pl BCATHY
3FUTCR 37T AT UGN &M H U &Y & fJavur & H1r 39
T § T 18.05.2022 & TR a1

A perusal of impugned order dated 07.05.2022 indicates that the same is
based upon the report of Lekhpal dated 02.05.2022 as also the actual
position/aspect of the place in dispute observed by the Magistrate concerned
himself while making inspection and the Magistrate after taking note of the same
observed that the applicants have obstructed the 'public way' and thereafter,
passed the order dated 07.05.2022 directing the applicants to remove the

obstructions.

The fact that the Magistrate concerned visited the spot has not been refuted
by the applicants.
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Being aggrieved by the order dated 07.05.2022, the applicants preferred
the Criminal Revision No. 129 of 2022. A perusal of memo of revision indicates
that the order dated 07.05.2022 was assailed before the District and Sessions

Judge, Raebareli on the following grounds:-

"(a) That the impugned order dated 07-05-2022 passed by the
learned lower court being against the law and facts and not

sustainable in the eye of law and liable to be quashed.

(b) That after passing the conditional order dated 08-04-2022
under section 133(1) Cr.P.C. the learned lower court not adopted
the proceeding under section 138 Cr.P.C. and passed the
impugned order without adopting the procedure under section 138

Cr.P.C. hence the impugned order is bad in law.

(c) That after passing the conditional order and after filing the
objection by the revisionists neither the date for taking evidence
under section 138 Cr.P.C. was fixed before the learned lower
court nor any opportunity of evidence was given by the learned
lower court to the parties concerned, violating the procedure laid
down under section 138 Cr.P.C. in arbitrary manner. Hence the
impugned order dated 07-05-2022 is not sustainable in the eye of
law and liable to be quashed.

(d) That needless to say here that under section 133(1) Cr.P.C.,
after passing the conditional order section 133(1) Cr.P.C., the
further procedure under section 138 Cr.P.C. must be followed by
the court concerned before passing any final order but in this case
the learned lower court was very much hurried to pass the final
order in favour of respondent number 1 and the learned lower
court passed the impugned order without followed the law of
procedure under section 138 Cr.P.C. hence impugned order is not

sustainable in the eye of law as passed and liable to be quashed.

(e) That the impugned order has been passed by the learned lower
court on the basis of Lekhpal report summoned after passing the
conditional order though it is prejudice and one sided, inspite of

this fact, it do not disclose any encroachment on the spot, but the
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report above have not been examined under the law, which would
not be taken as evidence by the learned lower court, hence the
learned lower court has committed manifest error by passing the
impugned order on basis of irreliable in evidence inexamined the

reports above, hence the impugned order is bad in law.

(f) That the learned lower court neither perused nor considered
the objections and arguments adduced by revisionists, hence

impugned order is bad in law.

(g) That by passing the impugned order the learned lower court

has committed the jurisdictional error and material irregularity.

(h) That the learned lower court has failed to exercise its
jurisdiction so vested in it under the law by passing the impugned

order."

The revision filed by the applicants was dismissed by the revisional court

on 05.09.2023 with the following observations:-

'IRIG TEgEl & aRefled 9 I8 wF 8 b I gmr 133
HodRodoHto & IFaid DI WA TRga far Sram g, @t
AfORCT W8 18 o TR ST 98 Sleh el U aTeT 3T =HY UaT e
aTel ik I I8 AT B gU b Herd 37T < Hepell & b a8 fria
THY & iR U 91T 1 g DI 82T < 3ferdT R fafYr R ufer
BIR BRUT T P b IH TR Bl 3o i 7 9= 1 IR aRT
135 SoYoHo UH AR IR & T H AIfcH IRt e a1 ad
fife) 1 AfoRge & Fwer U BlehR BIRUN Sfeld el | -4 2|
afs W1 =afh ARSFCE & F98T IURT BIAT 8 3R I8 USRI FI™ &
T H ABIEPR P AT H §PR PRAT 8, I ANIFCS IHD! Sl
o) Ot S 5 IS aRRee @Y Big e |ied Ao & ar 98
HRIATE DI Ab I, Reg Il DIy F1&T el Ferar & ol AfFee B
folq I% JMMaeTD & foh gRT 138 & AR AFel H SHIDR 1T of oI
T qMel § T ST 81 9RT 139 A B ORT 137 9 138 &
JHT T & TN & AT TR 3N & iy fdfaa o @
forefY faTST T Teta el bl QIfeh UG el 2

U UaRul 5 uieff s PR g1 & WA U4 fTee
TENST SFUS IRFERel bl RUIE & amegR R Iu-folenn Aforee,
ST, SHUE ITERel! gRT RISt U REF f[daRt @ =
PR ARt & faeg gRT 133 &I IUGRT (1) & <RI FAqH 3T
UIRT TR T T I72 TSI I H ) T 3/aR1g &l g 8
7 &7 16.04.2022 BT I TG H F9I 31T SfeehT &b AT
Y IURYA BlaR BRU PG IR 'g I fhar wm iAie
28.04.2022 1 FFRRFIGAM U TR [GaRt 1@ 516 PR fAary
SRT SWRIh a8 § S devis! Ugd ol it 1 I8 e fowar a1 s




6

e Ue g PAR & O § fochia var & Rifda 591 & I8f ae 9
& & o i@ 15.02.2020 &1 foclir uer & & H I1<er & T
e U&7 & fUaT g7 II9US Sarlt 17 J8 off fo fdare 8F R uem
gel & T gRT 17 fobe o7 T BIST -7 o7 Hih R Sl IRl & S99
Pls FRY ol ger gRT 781 fobam T 81 31 T @rett 81 forgen
Hich TR SXGT ST bl &1 IRETT & PRI ToAART SHaT—-T 8 ST &
Sy IR H TS Pl SRER Heary gl fqueft / FrRieatmor grR
TR g TENRI SURIh & STl | I8 ¥UT BldT & b 7P gRT
fJarfed 9 &1 1 IRAT 89 & 92T W SHR T8I a1 T-T AT T 7
I B T T T o 31 IRAT Wieht § U a1 & HROT JfH Pl
SAT-A=] 8 S & BRI TS Pl SNER PR T Bl
faaeft / FRRIBANTT GRT 310 S JaeRl H AfSee 3 ¥ Hie
H3ATGT PReh dIe FATH PR DT Hi pA fohar 1ar ol fag afoiece
SRT &A1 20.04.2022 BT T8 < foam T foh Terefly FerT &g
SYIUY I 30.04.2022 B T SO AR SURYT &I i
30.04.2022 &Y SYIYE &Y U 7 Trefiy F_teror fsar | Jrmer
8 olguTel o e o IR Bl Wi 8, S TAdell R e &
TGUTS Pl 3T fA=ad 8:—

"I IRIRT ol STTETeT o 3faid wreff enfvs gagT ot A1h ferd
Ul T, I HAPH P Hed Bl Hg § Fh JF, AW & §Y
3RoHToH o HSH T I 2| WTeff & A1 & IR ufs™ A ufduaft
U9 TR AR g7 I=d GRT 39 HPM b FeT P JF & §Y
T AN H g SeaR S wR far T g e weff e g
SR 3Mufy wRga ot Tt 81 wneff @1 de & 5 Sud e § S o
3TRoHToHTo AT ST GaTT & I8 e & g8l I Uga- & foig wreff gr
I & e’ AR gY et Srelt i off| 319 g8l d uge H
TG AN SHAT-rn 81 6T &) O IR ufgar aed enfe M |
Al & f3ea 81 Fadl! 21 39 UPR Telig e § fafda g & &
gfagel GRT I H ST SR SHaT deAT dig fifacayut s T8 81"

fagm afoece R oelf gF=s PR BT 2T U& & WS
oI AFTETS TEMST ol RUE & JMYR R Tgd Hawwor H [queft &
T MR RN BR DR g &g MfAd far mar o, SR et
I TEN A Td fqueft / FRRGAToT = areuiRd {7 1M Il
BT R b ol Ot g d I8 gy foanfed 98t %8 S fb @
fOaTfed ToIeT o I & 37efar el g ¥l fuall 7 St YA &l
3T IR BT FIPR BT 8, 37c: 31d AORCE Pl 39 q2 &l S
ot off 13 a7 SRie fd W fqueft / FIRFSaiTo gRT IS 3Rty
Il 3T T arerdT e, $H g H AfRCee GRT UTRd STReT U4
UAGe & 3T H WY 2 & afoRce gRI IYade 6 Sufefd
fo T Ty RIS W & oRguTe Hhl RUIC & 3R &R U3Td
e fAT® 18.05.2022 UIRG fHaT T Tl 841 oRgUTeT &t TR
Uq faueft g1 A it Tpfa @ TgE 8F W 6 gsra adete I
o g W Aush aRT St SeeR TRy S BT T 8, fage
AfSFee gRT T 18.05.2022 &1 AfH 3faer T fbar mar
gofe: faferes 21 UsrTa omeer ¥ @18 e Ffe 78 8 &k 7 & fagm
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IR IRTAT GRT TSI IS YIRT v § 3199 §ATSPR Pl
3rfrepHur fhar R B

31c: Ih T fA%INUT ¥ I8 TE § 3 fAgM 3R =mierd g
TIRT USRI 3T H BIS 3raerenar, rfafiaar a1 fafde Iic 721 8
T8 I @iy Aol sfefa st 81y ey yuia: fafde o
T 8, 3a: g¥ fhd IF arg g1 FRRFT J@eE 89 & RO
¥ 8 IR g

il

TR STf0Sa R FRET & STl 81 3R =IRITerd GRT TR 31meel
f&ifha 07.05.2022 ¥ T ST 51

IR IR T YAl §9 AT & Ufd & I1e 3ffdery ufd
T & SR

Assailing the impugned orders dated 07.05.2022 and 05.09.2023, the

applicants' counsel submitted as under:-

(1) The report as required under Section 310 Cr.P.C. was not prepared by

the Magistrate concerned.

(i1) There is no order/direction to the Lekhpal concerned to submit the
report and despite this, the Lekhpal submitted a report before the Magistrate
concerned and accordingly, this report ought not to have been considered while

passing the impugned orders.

(i11) The alleged way is not a public way, as such, use of Section 133

Cr.P.C. by the complainant was nothing but an abuse of process of law.

(iv) A private dispute cannot be settled by way of preferring an application

under Section 133 Cr.P.C.

(v) Notice as required under Section 137 was not given by the Magistrate
concerned to the applicants (alleged encroachers) and as such, the impugned
orders are unsustainable in the eye of law. In this regard, reliance has been
placed on the judgment dated 03.12.2012 passed by this Court in
APPLICATION U/S 482 No. 40888 of 2012 (Arun Kumar And Another vs.
State of U.P. And Others), relevant portion of which is extracted hereunder:-

"The learned counsel for the applicant submitted that when the
applicant had pleaded that the land in suit is not a public way on spot,
the learned Executive Magistrate was bound to decide that question
before holding the proceeding under section 138 CrPC. In this
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connection, the learned counsel for the applicant placed reliance on the
provisions of section 137 CrPC, which provides:

"137. Procedure where existence of public right is denied.

(1) Where an order is made under section 133 for the purpose of
preventing obstruction, nuisance or danger to the public in the use of
any way, river, channel or place, the Magistrate shall, on the
appearance before him of the person against whom the order was
made, question him as to whether he denies the existence of any public
right in respect of the way, river, channel or place, and if he does so,
the Magistrate shall, before proceeding under section 138, inquire into
the matter.

2. If in such inquiry the Magistrate finds that there is any reliable
evidence in support of such denial, he shall stay the proceedings until
the matter of the existence of such right has been decided by a
competent court; and if he finds that there is no such evidence, he shall
proceed as laid down in section 138.

3. A person who has, on being questioned by the Magistrate under sub-
section (1), failed to deny the existence of a public right of the nature
therein referred to, or who, having made such denial, has failed to
adduce reliable evidence in support thereof, shall not in the subsequent
proceedings be permitted to make any such denial."

A perusal of the aforesaid provision reveals that if the person against
whom the order under section 133 CrPC has been made, appears
before the Executive Magistrate, the Executive Magistrate is bound to
question him as to whether he denies the existence of any public right
in respect of the subject matter of the case and if he denies existence of
any such right, the proper course for the Executive Magistrate is to
inquire into that matter before holding a proceeding under section 138
CrPC. In other words, if the person against whom an order under
section 133 has been made, denies the existence of a public right in
respect of the subject matter of the case, the Executive Magistrate has
to hold an inquiry to find out whether or not there is any reliable
evidence in support of such denial. If there is reliable evidence in
support of the denial, the Magistrate has to stay the proceedings of the
case until the matter of existence of the public right has been decided
by the competent Court. The Executive Magistrate has jurisdiction to
proceed under section 138 CrPC, only when there is no reliable
evidence to show that the alleged right is a public right or there is no
denial of existence of any public right. It may also be mentioned that if
the person concerned fails to deny the existence of public right or fails
to adduce reliable evidence in support of such right, he will not be
permitted to make any such denial in any subsequent proceeding. In
view of the legal position as emerged from the provisions of section
137 CrPC, the proper course for the Executive Magistrate was to hold
an inquiry to find out whether or not there is reliable evidence in
support of the plea that there exists no public way on the disputed land,
specially when the applicant had specifically denied the existence of
such right."

Opposing the present application, Dr. L.P. Mishra, learned Senior Member

of Bar assisted by Sri Rakesh Chandra Tewari, submitted as under:-
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(1) It 1s an admission of the applicants that the way in dispute is a 'public
way' and the admission is best piece of evidence as held in the judgment of
Hon'ble Apex Court passed in the case of Narayan Bhagwantrao Gosavi
Balajiwale v. Gopal Vinayak Gosavi, 1959 SCC OnLine SC 54 : (1960) 1 SCR
773 : AIR 1960 SC 100 and accordingly, Magistrate has not committed any
illegality in passing the impugned order dated 07.05.2022 affirmed vide order
impugned dated 05.09.2023.

(i1) Undisputedly, the Magistrate himself visited the spot and in the order
dated 07.05.2022, the Magistrate himself observed that encroachment exits on
the way and as such even if the report of Lekhpal is ignored the undisputed fact
would be that 'public way' has been obstructed by the applicants.

(111) It is settled position of law that if the opposite party admits the
existence of public right, the Magistrate is not required to hold any inquiry rather
he may straightaway proceed under Section 138 of the Code to pass the final
order and as the applicants have admitted the existence of 'public way' before the
SDM by filing response dated 28.04.2022, the SDM was not required to make
any inquiry under Section 137. Under the law the further inquiry is only with
regard to ascertain the fact as to whether the opposite party has encroached on
the 'public way' or not. The SDM has proceeded correctly in the procedure and
the Revisional Court also records its satisfaction. In this regard, reliance has been
placed on the judgment passed in the case of Shri Thaneswar Bora Vs. Shri

Kumud Sharmah, 1986(2) Gauhati Law Reports 161.

(iv) The Parliament has provided a specific chapter containing summary
procedure in the matter of Maintenance of public order and Tranquility (From
Section 133 to 143) of Cr.P.C. which is a complete code in regard to the said
issue and thus, the other provisions of the Code pertaining to inquiry and trial are
not applicable in the subject matter. On this aspect, reliance has been placed on
the judgment passed in the case of Shri Thaneswar Bora (supra) and judgment
dated 03.03.2017 passed in 482 petition No.956 of 2002 (Ramvriksha Vs. State
of U.P).

(v) The judgment relied upon by the applicant namely Arun Kumar v state
of up dated 03.12.2012 passed in 482 petition No. 40888 of 2012 is not

applicable as it pertains to the fact where 'public way' was denied.
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(vi) The magistrate is not required to ask the applicant about the fact that
he denies the existence of the 'public way' or not where written reply is filed
admitting the existence of 'public way'. On this aspect, reliance has been placed
on the judgment dated 18.09.1992 passed by Bombay High Court in the case of
ALAX Fernandes v state and others.

Considered the aforesaid and perused the record.

In order to decide the present application, this Court finds it appropriate to
refer some authorities, in addition to the authorities referred above, wherein the
scope of relevant provision of Cr.P.C. i.e. Section 133 to 143 have been taken

note of.

In the case of Raghubar Dutt v. Suresh Chandra, 1987 ACR 566, this
Court has discussed the scope of Section-137 of Cr.P.C. and observed as

follows:-

“5. A bare reading of Section 137 would indicate that the provisions
therein are to prevent the Magistrate from arrogating himself the power
of civil court. Further the Magistrate need not hold an elaborate
enquiry regarding the rights of the parties. The ambit of the enquiry is
to find out if there is some prima facie reliable evidence in support of
the denial of public right. The Magistrate is not called upon to weigh
the evidence in order to determine the rights and title or truth of the
denial. But he has just to be satisfied as to whether there is some
evidence which could indicate prima facie that it was possible for a
competent court to place reliance upon the same. It does not obviously
mean that evidence of such a character would definitely establish title
of the land. Otherwise in that case the legislature would not have used
the words ‘just reliable evidence’, rather the words used would have
been that the Magistrate would decide on the basis of evidence being
led as to whether the person against whom the said order has been
passed, has a right in the land to create unlawful obstruction in the
public way. The language of Section 137(2) of the Code is couched in
such a way that the reliable evidence would depend upon the
circumstances of each case. To put it differently, it only connotes
where the evidence was such that if unrebutted, it would prove the
non-existence of public right as alleged by the person against whom
conditional order was passed See Lala Bissoomal v. State, 1957 AWR
551, TN. Sudhakaranv.Dr. LM. George, 1977 Cri LI 542
and Jaswant Singh v. Jagir Singh, 1971 SCC OnLine P&H 217 : 1972
Cri L] 792. Further the legislature did not use the word ‘evidence’
which definitely establishes the right to claim. In other words, reliable
evidence can be taken to be a form of evidence which is not the basis
of unreliable or forged evidence. The duty of a Magistrate is merely to
see whether the evidence in support of denial of public right is reliable.

6. In the instant case it is better to refer to the evidence led by the
opposite parties to prove the denial of public way or the unlawful
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obstruction created. It was alleged by the opposite parties that plot No.
394 did not contain public way and there was no such entry like public
way in plot No. 394 in revenue papers. Similarly in Khatauni for 1387
to 1392F an area of 8 biswa of plot No. 394 was entered as Goth and
there was no mention about any public way or Rasta. Similarly extract
of Khasra for the years 1374 to 1379 F also mentions the area of 8
biswa of plot No. 3 94A as Goth. There was no mention of any public
way or Rasta. It was for the applicant to move an application Under
Section 133 to explain as to how this entry of Goth was converted into
Rasta. This was the question pertaining to right and title. The aforesaid
extracts of Khasra and Khatauni were certainly reliable evidence
within the meaning of Section 137(2) of the Code. On the basis of such
evidence the Magistrate ought to have stayed the proceedings until the
matter of existence of such right of public way was decided by a
competent court. The Sessions Judge has correctly allowed the revision
by the impugned order.”

In Wali Uddin v. State of U.P, 1988 (12) ACR 1, this Court has elaborated
the language of Section-137(1) of Cr.P.C. and concluded in following terms:-

“23. It is also to be noticed that under Section 137(1) the Legislature
has used the word “that after the denial of such right by opposite party
the Magistrate shall inquire into the matter” and not that the Magistrate
shall adjudicate upon or decide the matter or controversy between the
parties. The word ‘inquire’, means eager, to acquire information. The
word ‘inquire’, according to Shorter Oxford English Dictionary means
to search into, to seek knowledge, to make inquisition, to make
investigation, to seek information by questioning, to seek or to try to
find out. The word reliable evidence having been used and the
Magistrate having been directed to inquire into the matter and not to
decide or adjudicate upon, it is clear that the person denying the public
right has to put forward a just and bonafide claim. In case the
Magistrate finds that there is some reliable evidence and certainly not a
conclusive evidence in support of the denial of any public right to get
the matter decided by a competent Court. I am however, of the view
that the Section does not make it clear as to who is the person as to
whether first party or the second party, who has to approach the Civil
Court. One thing more may be clarified that in case the Magistrate
finds that there is no such reliable evidence in that event he shall
proceed in view of the provisions of Section 138 of the Code. In the
instant case what has been done is entirely different. Even though the
Magistrate confirmed the conditional order but the revision has been
disposed of by the learned Additional Sessions Judge in total disregard
of the provisions of Section 133 read with Section 137 of the Code.
The learned Sessions Judge was exercising the same jurisdiction as
was to be exercised by the learned Magistrate. He must have also
proceeded to decide the case just with a view to make an enquiry as to
whether there was some reliable evidence led by the opposite party No.
2 who denied the existence of such right and in case he found that
there was reliable evidence his jurisdiction ceases and it was for the
civil Court to decide the same.”
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The Calcutta High Court in the case of Md. Basar Ali Molla v. State of
West Bengal, 2006 SCC OnLine Cal 444 has considered the aspect of
emergency attached with the dispute regarding public nuisance and has held that
it does not apply to private nuisance and private dispute and it is never intended
to settle a private dispute. The relevant paragraphs of Md. Basar Ali Molla's

case (supra) are being reproduced herein below:-

“7. Section 133 Cr. PC relates to passing of order for removal of public
nuisance in case of emergency. It does not apply to private nuisance
and private dispute and it is never intended to settle a private dispute.

8. It has been laid down in the case reported in 1957 SCC OnLine MP
149 : AIR 1958 MP 350 that Chapter X of the Code of Criminal
Procedure deals with “Public Nuisances” and not with private
nuisances. The remedy for the latter is the civil suit although what
constitutes nuisance may be common to both classes. Section 133 Cr.
PC provides a speedy and summary remedy in case of urgency where
danger to public interest or public health is concerned. In all other
cases the party should be referred to the remedy under the ordinary
law.

9. Reference may also be made in the case reported in 1963 SCC
OnLine Ker 160 : AIR 1964 Ker 252 where it has been held that
Section 133 Cr. PC can be used only where there has been an invasion
of public rights. The case reported in 1957 SCC OnLine Pat 135 : AIR
1958 Pat 210 is also relevant in this case’ where it has been held that
Section 133 Cr. PC cannot be used as a short cut to achieve what one
would like to achieve in a Civil Court. The whole object of Section
133 Cr. PC is that the public should not suffer and that such dangers or
obstructions caused by the members of the public should be removed
at the earliest possible moment.

10. In that case a decision of Allahabad High Court reported
in Farzand Ali v. Hakim Ali, 1914 SCC OnLine All 261 was referred.
In that case it was held now it is certainly expedient that in all
proceedings initiated under Section 133 of the Code of Criminal
Procedure the Magistrate should bear in mind that he is supposed to be
acting purely in the interests of the public and should be on his guard
against tendency to use this section as substitute for litigation in the
Civil Courts in order to the settlement of a private dispute.

11. In the case reported in 1942 SCC OnLine All 103 : AIR 1943 All
19 it has been stated that the proceedings under Section 133 Cr. PC is
not intended to settle private dispute between two members of the
public.

12. Reference can also be made in the case reported in Tejmal
Punamchand Burad v. State of Maharashtra, 1991 SCC OnLine Bom
679 where it has been held that Chapter XB of Criminal Procedure
Code deals with “public nuisances” and provides a speedy and
summary method for dealing with them, in cases of great emergency
and where there is imminent danger to the public interest.
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13. In the instant case there are no dependable materials to hold that
the disputed pathway was being used by the public at large but it
appears that the same was used by the students and teachers of Sisu
Siksha Kendra from 2003 to last week of February, 2005 and the same
was not being used from the last week of February, 2005 as existence
from the said pathway was destroyed and the same merged with the
fishery. So, it does not appear that the public at large is being affected
and there was any obstruction of public way or public way has been
destroyed and the same requires repair. So, no case of sufferance of
public is made out and it does not appear that the Magistrate had to act
purely in the interest of the public. There is no invasion of public right.
If it assumed that obstruction is caused to the use of the pathway in
question by the students, teachers and guardians of students of Sisu
Siksha Kendra by the petitioners then it is an obstruction not to the
public at large but to a handful of persons and remedy for said
obstruction cannot be had by resorting to provision of Section 133
Cr.PC. If there is any nuisance the same is purely a private nuisance
for which Civil Court may be approached for appropriate remedy
according to law. There is room for contention that Section 133 Cr.PC
also does not contemplate any order for repairing of road which has
been abolished and also any order in connection with such repair.

14. In view of my above discussions I hold that both the impugned
orders dated 17.1.2006 and 7.7.2006 cannot stand and the same are
liable to be set aside. In the result, the instant applications succeed and
the same are allowed. The impugned orders passed by the learned
Executive Magistrate are hereby set aside. I make no order as to costs.”

The crux of above quoted statutory law and the precedents is that the
authority under section 133 of Cr.P.C. can be exercised by the
executive magistrate, when any unlawful obstruction or nuisance is
alleged on any public place or on any way, which is or may be lawfully
used by the public, as is the controversy in the present case. However,
to ascertain the justification of such allegation, the executive
magistrate is required to see as to whether the person against whom the
show cause has been issued under Section 133(1) of Cr.P.C. has placed
“any reliable evidence” in denial of such allegation or not. While doing
so, the executive magistrate is not required to ask for any conclusive
evidence and he has to consider the evidence brought on record by the
person denying existence of unlawful obstruction or nuisance with an
understanding as to whether such evidence can be said to be reliable
enough. If that is so, the executive magistrate should not proceed
further in the matter and should relegate the parties to the competent
civil court for determination of their rights. Even otherwise, the entry
in government record regarding the land or passage in question has a
direct bearing upon the claim of existence of “any public place” or
“any way, which is or may be lawfully used by the public”. When the
person denying existence of unlawful obstruction or nuisance comes
with an explanation that the land or passage in question is actually the
land purchased by him through registered sale-deed and such land is
not entered in the revenue or municipal record as “public place or
public way or government/municipal land”, the executive magistrate
should not casually brush aside such counter claim or explanation
without giving any convincing reason in that regard and proceed only
on the basis of some unsubstantiated statements of a few persons.
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The proceedings under section 133 of Cr.P.C. are summary in nature and
are meant for the cases of imminent danger to the public tranquility and peace
and the same should not be used or rather misused to scuttle the valuable right of
owner of property and that is why, the legislature has in its wisdom used the
words “any reliable evidence” in support of such denial, in the event and in case
of which he shall stay the proceedings until the matter of the existence of such
right has been decided by a competent Court as provided under Section 137(2) of
Cr.P.C., which is certainly having a different import and connotation than the
word ‘conclusive evidence’. This language used by the legislature has a limiting
influence and works as a guideline while exercising authority under section 133

of Cr.P.C.

Upon due consideration of the aforesaid facts of the case and the law
enunciated above, this Court is of the view that in the instant application, no
interference is required and the same is liable to be denied. It is for the following

reasons:-

(1) In para 5 of the response dated 28.04.2022, the applicants have
admitted existence of 'public way'. However, they denied the allegation of

creating obstruction over the same.

(i1) In view of admission of existence of 'public way', to the view of this
Court, the Magistrate was not under obligation to hold an enquiry as required
under Section 137 Cr.P.C. Thus, the the reliance placed on the judgment passed
in the case of Arun Kumar (supra), wherein, the existence of public way was

refuted, is misplaced.

(111) The fact that the Magistrate visited the spot is not in dispute and as per
his observation, while making spot inspection, the 'public way' in issue
(existence of which is admitted) was found obstructed and recitals in this regard
in the impugned order dated 07.05.2022 have not been refuted by the applicants
in the memo of revision and accordingly, there would be no justification for
disbelieving the said recitals in the impugned order dated 07.05.2022 passed in a
summary proceeding under Section 133 Cr.P.C. affirmed vide impugned order
dated 05.09.2023, even on the ground that no report as per Section 310 of Cr.P.C.
was prepared by the Magistrate.
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It would be apt to note that in the judgment passed in the case of State of
Maharashtra v. Admane Anita Moti, (1994) 6 SCC 109, the Hon'ble Apex Court
observed that "It is well established that the factual recitals or observations
made in a judgment or order are taken to be correct unless rebutted. The burden
to rebut it is on the person who challenges it. One of the methods to rebut such
observation is to file the affidavit of the person who was present in the Court and
to produce such material which may satisfy the Court that the recital in the

Jjudgment crept in inadvertently or it was erroneous”.

Further, in the case of Bhagwati Prasad v. Delhi State Mineral
Development Corpn., (1990) 1 SCC 361, the Hon'ble Apex Court observed that
"It is now settled law that the statement of facts recorded by a court or quasi-
judicial tribunal in its proceedings as regards the matters which transpired
during the hearing before it would not be permitted to be assailed as incorrect
unless steps are taken before the same forum. It may be open to a party to bring
such statement to the notice of the court/tribunal and to have it deleted or
amended. It is not, therefore, open to the parties or the counsel to say that the

proceedings recorded by the Tribunal are incorrect".

Thus, for the reasons aforesaid, ignoring the report of Lekhpal dated
02.05.2022, this Court is of the view that on account of obstruction created by
the applicants over 'public way' in dispute, the Magistrate passed the order dated
07.05.2022 affirmed vide order dated 05.09.2023 and as such, the impugned
orders dated 07.05.2022 and 05.09.2023 are not liable to be interfered with.

For the reasons aforesaid, the instant application has no force. It is

accordingly dismissed.

Order Date :- 11.03.2024
Raj/Vinay/Arun
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ARUN KUMAR GANGWAR
High Court of Judicature at Allahabad,

Lucknow Bench



		2024-03-12T14:17:48+0530
	High Court of Judicature at Allahabad, Lucknow Bench




