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Neutral Citation No. - 2024:AHC-LKO:75766

Court No. - 12

Case :- APPLICATION U/S 482 No. - 9767 of 2024
Applicant :- Mohd. Waseem

Opposite Party :- State Of U.P. Thru. Prin. Secy. Lko
And 4 Others

Counsel for Applicant :- Anand Dubey

Counsel for Opposite Party :- G.A.

Hon'ble Saurabh Lavania,J.

1. Heard Shri Anand Dubey, learned counsel for the
applicant assisted by Ms. Saumya Tiwari, Advocate and Shri Alok

Kumar Tiwari, learned A.G.A. for the State-opposite party.

2. By means of the present application under Section 528
B.N.S.S., the applicant has assailed the order dated 30.08.2024
passed by Additional Sessions Judge/F.T.C.-I, Pratapgarh (in
short "trial Court") in Session Trial No. 1031 of 2023 (State Vs.
Mahfooj & others) arising out of Case Crime No. 141 of 2020,
under Sections 323, 506 Indian Penal Code, 1860 (in short

"IPC"), Police Station - Raniganj, District - Pratapgarh.

3. Vide order under challenge dated 30.08.2024, trial Court
has rejected the application (6Kha) preferred under Section 228
Code of Criminal Procedure, 1973 (in short "Cr.P.C.") by the
informant/applicant/prosecution. This application was preferred

for framing of charge under Section 307 Cr.P.C..

4. The trial Court, based upon relevant material available
on record and the pronouncements on the issue rejected the

application of the applicant vide the order dated 30.08.2024.
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Relevant portion of the impugned order dated 30.08.2024 reads

as under:

"TFIEE TR AN oo TR 10 BRI WeRT 8 3I/15 I IlaeY
HSBIANIT SIFSY 31T BT Yool [AlbodneadR @& SgER Tored
TGS 7 TG BT HIedmel GIET Id GINT faid 12.04.2020 FI
TIT 08:54AM ¥ [HaT T Hoves @l U i Lacerated wound
from oxipital area in mid 3ifea far 8 Ter v & N &
o fef@r & T [RFip 15.04.2020 @I §Y VR RUld @ STER G¥
3T SAfRIT 1% 26.04.2020 P caused by hard and blunt
object, simple in nature 3ifba &/ 3#3‘ 9w 3 ol 781 Rl
Tt &1 fd BrRIv 3Tt O T 3iT T8l 1T 8, 3ifdd 81 Hlogto
TN 11 PINT T 8 3/16 & IFIR "9E%%T Gl & TR & Jad
g BfePIchier & IR H graf @ Tt GifeE wy & I T8IeT T
FIRIT T 15 AISBIANTT e VR Ryid & faRtemyry & guved & fav
7 dcteid Sl gy T § gvg 38 19 HBR @ HSl & 7T I8 12
gN & BV & IJYqT 3N el FpR & Heor 8, 3Hd 9T THIGT BT
fRarT 3raeaes & Tor ISP Siaey T BIg t BRIV 3R ot
T fgTr dUr AleeENAlTT d SideNy gRT Afedlcier 4 T 3
gvdold 4 VR RUIC @bl Fofd §Y J8 fola [ S @lc 99t 37
TN BIoS I8 8IS UUS st~ Jieuide 39 31T H B [NreryrT dar
PRAT & O H 39 @l YN Ruid g7 Rard §v qeare a¥ qor &l
T d TEEver &1 T o o 3ifd saeas & aer gd f3de @1 o
FIM &, 8 TP d HSPeT §IE BT IGT INIHY GA: HISBIATT BRI
i 137 &1 HoSlo 7Y 14 BFIG G&IT 8 31/19 & IJTAN FHeHl
STRIA H Forvd Eed gd Tlo IR T HRIFNE Helwiciir CHC
VST SYS IaTFIG & SlaeN JIFHPIT Yool FINT famid 12.04.2020
P 15T T o 19T Fered @ v J ot gic & YaNIY Bg USaTed
151 T or gveg Hl@lerir Ruic 4 S duied @l ol I G
BRI T SO & ST T8l Sifpd fdar W o1l GEfd fadie
15.04.2020 &I ST 3¥GTIeT ST9S FA9E & JfSTlenfoNe 9T &
SiFey THoSlo FeAlH 3PHeT GNT Hoived Ievevd JUNIh & 19V &1
TN AT T GT VR Ruic F g wides 9ISl 3% defoid ofddt
g ST Sifba fr mar & aer g8 ot Sifda far i & f
NSFIcAIeT H BrRIY 3 3o Sffa 781 11 T 8G9l feid
26.04.2020 Pl FH VFEY RUIc 7 tic & 3TN 9% HSIBIciiIer Siaey
TP U GRT U8 @ H1d Forved @1 ic &l HIER FPid &1 el
81 U soic difsvige & 3T 3ifbd fFar 81 s TBR BSPichier
Ruid aer vaer Ruid & faxlegmyrg & qor o siaes! & a7 & o
3T 7 37U B TE I T 81 F H @ 35T garene gErR
TGTS G [ RIT Gk Jefald IS BRI 3T GRT HIRT 1337 7T 8
T I8 Heldd S g & BRIN T & ST T i 3aeqd 81 39
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wae H fAfe 35 garener oo S vaT 81" Sifd &1 Hlodlo FEvY
15 & 3gUR "JHGAT SUNKh 4 GE&T [AfbedngdN] TATIE GRT
HISPeT qIS BT TS 1T I [GH P73 SIFe] @bl S GIRT Foread]
MEHT Gd I BT §7: HISHeT G AT TIT &1 Slo HoTlo
AT @I GNT Forvd IRIH P G7: TR [RT1d 24.02.2021 Pl
el To 357/2021 P BT T &1 fOWH Tres @I 02 round
radio apaire shadow of metallic deurity seen in mid of oceipitre
region. Reffered to FSL for final opinion 3ifa & AfS@letiier
Ruld Sfo sifiye fHg 7 dar far 81 G 79re ITeved Juvih oI
Headed liver seen on upper part of mid ociputed region no
headerws seen K.U.O. 3ifda 81 @&l 7% 28 @rror G 8
31/33 & W "fAfd fAS HAFIANAT IIoFIG ] 281435 Part N
105647 Y¥% JY A9 [AfA1AsiF TAFT el JoHo IISFTE FTe
244135, WqT F SFATRBN) THTT TATFIE YFIE TeRT 97Bal21 3TUNTE
Tl 141/20 &RT 323,507 Hlo§oHo Ivg §9MF TP 3fcfl &7
VIS RTIB 02.07.2021 FI 1397 aTE® 8o Hlo NI [ATr &INT
SWRIh | GRIET g7 TT 957 gedf g §9/ 1. & 3ee T FIeY
og g e 71 9 7 2 ¥ fAfed a1 = 81 2. v §d qleY
[FET 6 9% T 1 & §H FI8Y il & T felhrdr 48 JodloHo
141/20 7 HEP e 1@l & Pl @letd G Ub YRR ic HTF
BT 51 x1 & fAf8a [ T/ &) 980 YN wie fafed x1 R
T VY i & forgdhl o= 30.3 THlo T Fisig 25.2 THlo & vowe
teic P AU @Y QY G T 5 TR R @ UaY wie ()
4 RN o § wEEd &Y @l Fic giRTEY 98 g%/ uRu e
TR Wie [Afed X1 W BRINT G TE8d PIE ale SeTEY T8
81" Sffeba by &1 fafg s FArTNeT bl S Prre el 9
31/6 @ IR "TFR Wic faled X-1 [N P (RR e & ol
g 30.3 FHlo T TIGIE 25.2 HHlo & YR Wic &1 NI &
o R T [ TEET Y & UNR Wie () H BRR 3
T & Pl Flc GIEER T8 §el”
VH 7 gFIaet & Jacidd | T & 1@ SRgHI & faee Herd gEdl
3IRIY S=TId &T 307 WToGoTo FIRI G & 3TN Gofd 781 & aer
IIGHIT & [vog =TT &RT-323,506 WToGodo P 3R favfad
NP FTPT TR 57 ST BT 9T STEIR &1

=t
7T UF-6 @, 3= ERT-228 goHodo AT [Hyr Sirar &1 uFrac]
gred 3RIT [avaT faid 11.09.2024 @1 49T 81"

5. Brief facts of the case, which are relevant, are as under:

(i) On 17.04.2020, One Imran, brother of the

applicant/Mohd. Waseem, alleged injured, lodged an
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FIR registered as Case Crime No. 0141 of 2020 dated
17.04.2020, under Sections 307, 323 IPC. According to
the FIR on 12.04.2020, for some previous squabble the
opposite party nos. 2 to 5 namely Mehfooz, Masouk,
Halim and Inamul, respectively, opened fire upon
Wasif @ Kallu with a country made pistol and also

assaulted him with /Jathi, danda and saria..

(ii) Further, on hue and cry, the neighbours and
others including Shahrukh, Wasim @ Nanhe (Hamid),
and Shohrab reached the place of crime to rescue
Wafis @ Kallu, brother of the informant, and the
Wasim @ Nanhe was assaulted with Jathi by the
accused and the accused also fired upon Shahrukh.
Further, as per FIR the accused Inamul caused fire

arm injury to Hamid.

(iii) Thus, except Inamul, to all other accused general

role has been assigned.

(iv) After the aforesaid, Investigating Officer recorded
the statements of witnesses including the injured
witness namely Shahrukh and also obtained medical
opinion(s) and recorded the statement of the concerned
doctor and thereafter filed the charge-sheet under

Sections 323, 506 IPC.

(v) After the aforesaid, an application (6Kha) under
Section 228 Cr.P.C. was preferred by the

informant/applicant for framing of charge under
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Section 307 IPC. This application was preferred on the
basis of allegations levelled in FIR and statements of
witnesses of fact, who supported the story narrated in
the FIR, as also the alleged gun shot injury sustained
by injured Shahrukh. It is for the reason that injuries
indicated in the injury report(s) of Shohrab S/o Mohd.
Samsad and Wasib S/o Shakir Ali, which are on
record, are not fatal/grievous injuries. The paragraphs
2 to 6 of application (6Kha) filed under Section 228

Cr.P.C. being relevant, are reproduced herein-under :

"R 2- JE 13 wrefl g@eHd @1 ael § aiéh 81 gcr feia
12.4.2020 P 8.30 §5 §IE @B &1 greff @1 WE TfEEH IH
P BSTIT Gold TR ERG HHM &+ U Bl b 9% 7T o7
& a4l g bl §BIT & 3FIT §7eT d @l el gl AT
§lax UF T §laN TEPY, dTgd A E1Ae 37cfl, &l ga
Jefler, §9geT gd &T HY HIE ¥ o H ARG Pl [AaT o
TTI & BRI P ol Wi [Hd ave 3TH T §IpN G
Ik dAF 7 ondl, SwsT, WRAT I Y g¥ &1 ofqr 89T 15T
0TS b EFT TEN GAIN USNT @ ITERT T I I T8 diT
FIIT P GI Tl Sh AT THT B A8 F TRIGN GRIT FW
fear e smew uv ot BRI 31 geT & 9HT 85T §
garg @ IR & T FHT T 9E O] 9 ° ART & [y
DR [T S ¥elel GY UgHT SR dcplel YTATETE RN bl
BT T GfaT a7 der 9IE g diciaer @ Trefid SUaR &g
VT wivad & ST SieT | Ao 3Nyier RN @ 1)
areff & TEYN UY oFT MG H 3L 141/20 TN T

307/323 H.&.[4. H SIHYHIT FeGol, TGP &A1 T FAIA &
faog gebaHT gofighd g3l

§RT 3- I8 &5 G 13397 9 SRR & gaf Fav 2 4 g953is
wreft dar 9 e gaf Fev 3 F Yo7 g T gaf 4% 9§
TFST%q STEvoXd T BT RT 151 GINYING & 937 3ifba 151
T & Ik AR 7 GRT 161 HSRYN & g7 H SHgH
TEGS GRT i 9o | R H Fic 3T SR &

T 4- JE & dw SRV & gaf d9¢ 12 5 qreff art gaear ar
gINT 161 HIRYINS 5 §777 3ifaa faar w7 &1 greff 7 +ff s/
I 4 7o qar Ruic & Herd 1 guf F7efT 57 &
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gNT 5- J8 [P [399F §RT $9 SN & TGl T9% 28 dd
307/323 Hogofdo T fadzmr a1 w S’ & gaf F9v 29
o gNT 307 YWogofdo BT FIT W f3aT &1

gRT 6- I8 13 & SN & Y=l 79% 31 F FIcleer et aifew
S P T 161 GoHoHo H UM i fbar &1 IF @rell 7
Fe[T [T & @5 Q1 12.4.2000 I GIE 8.30 §9 T &
GRIR & g R GRIR & @915 &4 o) EeE G §19 §919
& fv T MEeE @H & IUX TP o Tl gerr fadr
forerd 3w A% 4 gic o Tt F3 ot gic ot ol Sraeyt

§3‘2ﬁ'l "

(vi) The statement of Shahrukh Khan recorded in terms

of Section 161 Cr.P.C., annexed as Annexure No. 7 to
the application, being also relevant, on re-production

reads as under:

"SI HToS/FIHGNG TaE — JRITHA ATeved &I G 9IS
fardl JEaEl o IS GYe FaiE 99 dYe 22 ay
gs Gv g7 W& & 1& Q1% 12.04.2020 B GIE 08.30 I &
3T U SENT & RN & 8ofi @& gRaN & fdare 81 o
15 4 &iT ga1g & & el T a1 R HUR T8 7 T qelr
fRar 1S BR R H Fic o Wi @Y 12 o FEha o
Tl AT o1 FRIT T 37 T el PT T&GT &9 TRE
HIA fdare & #¥ Sraed] gt off qor AT vk ol gar onl
g9 Mar g3 3k o T8 PE &1 o R HY g3 39!
a7 27 & Sii e gge oY o ot gar | SBR[

(vii) At this stage, on being asked, after considering
the offence indicated under Sections 323, 506 IPC,
learned counsel for the applicant before this Court has
submitted that against the applicant and others, FIR
was lodged, registered as Case Crime No. 140 of 2020,
under Sections 147, 148, 149, 307, 323, 302, 504, 506
IPC and therefore, the present case is under

consideration before the Session Court.
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(viii) The objection (7Kha) to the application (6Kha)
was filed by the accused. As per objection (7Kha), in
nutshell, with ulterior motive ,the application (6Kha)
was filed. To explain the ulterior motives, the accused
stated the facts related to Case Crime No. 140 of 2020

(Supra).

(ix) The injuries of Shahrukh have already been
indicated in the order impugned dated 30.08.2024,
quoted above, as such the same have not been

reproduced in this judgment.

6. The trial Court, after considering the material available
on record, as also allegations levelled against the accused-

opposite party nos. 2 to 5 rejected the application.

7. In order to decide the issue involved in the instant case
which relates to framing of charge under Section 307 IPC, it
would be appropriate to refer Section 307 IPC as also the some

pronouncements on the issue.

8. Section 307 IPC reads as under:

‘307. Attempt to murder.—Whoever does any act with such intention or
knowledge, and under such circumstances that, if he by that act caused
death, he would be guilty of murder, shall be punished with imprisonment
of either description for a term which may extend to ten years, and shall
also be liable to fine; and if hurt is caused to any person by such act, the
offender shall be liable either to imprisonment for life, or to such
punishment as is hereinbefore mentioned.

Attempts by life convicts.—When any person offending under this section
is under sentence of imprisonment for life, he may, if hurt is caused, be
punished with death.

Illustrations
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(a) A shoots at Z with intention to kill him, under such circumstances that,
if death ensued, A would be guilty of murder. A is liable to punishment
under this section.

(b) A, with the intention of causing the death of a child of tender years,
exposes it in a desert place. A has committed the offence defined by this
section, though the death of the child does not ensue.

(c) A, intending to murder Z, buys a gun and loads it. A has not yet
committed the offence. A fires the gun at Z. He has committed the offence
defined in this section, and, if by such firing he wounds Z, he is liable to
the punishment provided by the latter part of the first paragraph of this
section.

(d) A, intending to murder Z, by poison, purchases poison and mixes the
same with food which remains in A's keeping; A has not yet committed the
offence in this section. A places the food on Z's table or delivers it to Z's
servants to place it on Z's table. A has committed the offence defined in
this section.’

9. In State of Maharashtra v. Balram Bama Patil [State of
Mabharashtra v. Balram Bama Patil, (1983) 2 SCC 28 : 1983 SCC
(Cri) 320], Hon'ble Apex Court held that it is not necessary that
a bodily injury sufficient under normal circumstances to cause

death should have been inflicted :

“9, ... To justify a conviction under this section it is not
essential that bodily injury capable of causing death should
have been inflicted. Although the nature of injury actually
caused may often give considerable assistance in coming to a
finding as to the intention of the accused, such intention may
also be deduced from other circumstances, and may even, in
some cases, be ascertained without any reference at all to
actual wounds. The section makes a distinction between an act
of the accused and its result, if any. Such an act may not be
attended by any result so far as the person assaulted is
concerned, but still there may be cases in which the culprit
would be liable under this section. It is not necessary that the
injury actually caused to the victim of the assault should be
sufficient under ordinary circumstances to cause the death of
the person assaulted. What the Court has to see is whether the
act, irrespective of its result, was done with the intention or
knowledge and under circumstances mentioned in this section.
An attempt in order to be criminal need not be the penultimate
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act. It is sufficient in law, if there is present an intent coupled
with some overt act in execution thereof.

(emphasis supplied)””
10. In State of M.P. v. Saleem [State of M.P. v. Saleem,

(2005) 5 SCC 554 : 2005 SCC (Cri) 1329], Hon'ble Apex Court
held thus :

“«13. It is sufficient to justify a conviction under Section 307 if
there is present an intent coupled with some overt act in
execution thereof. It is not essential that bodily injury capable
of causing death should have been inflicted. The section makes
a distinction between the act of the accused and its result, if
any. The court has to see whether the act, irrespective of its
result, was done with the intention or knowledge and under
circumstances mentioned in the section. Therefore, an accused
charged under Section 307 IPC cannot be acquitted merely
because the injuries inflicted on the victim were in the nature
of a simple hurt.

(emphasis supplied)”’

11. In Jage Ram v. State of Haryana [Jage Ram v. State of
Haryana, (2015) 11 SCC 366 : (2015) 4 SCC (Cri) 425], Hon'ble
Apex Court held that to establish the commission of an offence
under Section 307, it is not essential that a fatal injury capable

of causing death should have been inflicted :

“12. For the purpose of conviction under Section 307 IPC, the
prosecution has to establish (i) the intention to commit murder;
and (ii) the act done by the accused. The burden is on the
prosecution that the accused had attempted to commit the
murder of the prosecution witness. Whether the accused person
intended to commit murder of another person would depend
upon the facts and circumstances of each case. To justify a
conviction under Section 307 IPC, it is not essential that fatal
injury capable of causing death should have been -caused.
Although the nature of injury actually caused may be of
assistance in coming to a finding as to the intention of the
accused, such intention may also be adduced from other
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circumstances. The intention of the accused is to be gathered
from the circumstances like the nature of the weapon used,
words used by the accused at the time of the incident, motive
of the accused, parts of the body where the injury was caused
and the nature of injury and severity of the blows given, etc.”’

12. In State of Maharashtra v. Kashirao, (2003) 10 SCC
434, the Hon'ble Apex Court identified the essential ingredients
for the applicability of the section. The relevant extract is as

below:

“The essential ingredients required to be proved in the case of

an offence under Section 307 are:
(i) that the death of a human being was attempted;

(ii) that such death was attempted to be caused by, or in
consequence of the act of the accused; and

(iii) that such act was done with the intention of causing death;
or that it was done with the intention of causing such bodily
injury as : (a) the accused knew to be likely to cause death; or
(b) was sufficient in the ordinary course of nature to cause
death, or that the accused attempted to cause death by doing
an act known to him to be so imminently dangerous that it
must in all probability cause (a) death, or (b) such bodily
injury as is likely to cause death, the accused having no excuse
for incurring the risk of causing such death or injury.”

13. Hon'ble Apex Court in Om Prakash v. State of Punjab,
1961 SCC Online SC 72, as far back as 1961, observed the
constituents of the Section, having referred to various judgments

of the Privy Council, as under:

“a person commits an offence under Section 307 when he has an
intention to commit murder and, in pursuance of that intention,
does an act towards its commission irrespective of the fact
whether that act is the penultimate act or not. It is to be clearly
understood, however, that the intention to commit the offence of
murder means that the person concerned has the intention to do
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certain act with the necessary intention or knowledge mentioned
in Section 300. The intention to commit an offence is different
from the intention or knowledge requisite for constituting the act
as that offence. The expression “whoever attempts to commit an
offence”” in Section 511, can only mean “whoever : intends to

do a certain act with the intent or knowledge necessary for the

commission of that offence”. The same is meant by the
expression *“whoever does an act with such intention or

knowledge and under such circumstances that if he, by that act,
caused death, he would be guilty of murder” in Section 307.

This simply means that the act must be done with the intent or
knowledge requisite for the commission of the offence of murder.
The expression “by that act”” does not mean that the immediate
effect of the act committed must be death. Such a result must be
the result of that act whether immediately or after a lapse of
time.”’

(Emphasis supplied)

14. In Hari Mohan Mandal v. State of Jharkhand, (2004) 12
SCC 220, the Hon'ble Apex Court holds that the nature or extent
of injury suffered, are irrelevant factors for the conviction under

this section, so long as the injury is inflicted with animus. It has

been held:

“10. ...To justify a conviction under this section, it is not
essential that bodily injury capable of causing death should have
been inflicted. Although the nature of injury actually caused may
often give considerable assistance in coming to a finding as to
the intention of the accused, such intention may also be deduced
from other circumstances, and may even, in some cases, be
ascertained without any reference at all to actual wounds.
What the court has to see is whether the act, irrespective of its
result, was done with the intention or knowledge and under
circumstances mentioned in the section. An attempt in order to
be criminal need not be the penultimate act. It is sufficient in
law, if there is present an intent coupled with some overt act in
execution thereof.

11. It is sufficient to justify a conviction under Section 307 if
there is present an intent coupled with some overt act in
execution thereof. It is not essential that bodily injury capable of
causing death should have been inflicted. If the injury inflicted
has been with the avowed object or intention to cause death, the
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ritual nature, extent or character of the injury or whether such
injury is sufficient to actually causing death are really factors
which are wholly irrelevant for adjudging the culpability under
Section 307 IPC. The section makes a distinction between the act
of the accused and its result, if any. The court has to see
whether the act, irrespective of its result, was done with the
intention or knowledge and under circumstances mentioned in
the section. Therefore, it is not correct to acquit an accused of
the charge under Section 307 IPC merely because the injuries
inflicted on the victim were in the nature of a simple hurt.”

15. In the case of State of M.P. vs. Kashiram & Ors. (2009
4 SCC 26), the scope of intention for attracting conviction under

Section 307 IPC was elaborated and it was held as under:-

"13. It is sufficient to justify a conviction under Section 307 if
there is present an intent coupled with some overt act in
execution thereof. It is not essential that bodily injury capable
of causing death should have been inflicted. The section makes
a distinction between the act of the accused and its result, if
any. The court has to see whether the act, irrespective of its
result, was done with the intention or knowledge and under
circumstances mentioned in the section. Therefore, an accused
charged under Section 307 IPC cannot be acquitted merely
because the injuries inflicted on the victim were in the nature
of a simple hurt.

14. This position was highlighted in State of Maharashtra v.
Balram Bama Patil, (1983) 2 SCC 28, Girija Shanker v. State of
U.P. (2004) 3 SCC 793 and R. Prakash v. State of Karnataka
(2004) 9 SCC 27.

16. Whether there was intention to kill or knowledge that
death will be caused is a question of fact and would depend on
the facts of a given case. The circumstances that the injury
inflicted by the accused was simple or minor will not by itself
rule out application of Section 307 IPC. The determinative
question is the intention or knowledge, as the case may Dbe,
and not the nature of the injury."”
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16. In Surinder Singh v. State (UT of Chandigarh), (2021)
20 SCC 24 : 2021 SCC OnLine SC 1135, the Hon'ble Apex Court

holds as under:

"A. Whether the guilt of the appellant under Section 307 IPC
has been proved beyond reasonable doubt?

19. Before we advert to the factual matrix or gauge the
trustworthiness of the witnesses, it will be beneficial to brace
ourselves of the case law qua the essential conditions, requisite
for bringing home a conviction under Section 307 IPC. In State
of M.P. v. Saleem [State of M.P. v. Saleem, (2005) 5 SCC 554 :
2005 SCC (Cri) 1329] , this Court, while re-appreciating the
true import of Section 307 IPC held as follows : (SCC pp. 559-
60, paras 12-13)

«12. To justify a conviction under this section, it is not

essential that bodily injury capable of causing death should

have been inflicted. Although the nature of injury actually

caused may often give considerable assistance in coming to a
finding as to the intention of the accused, such intention may

also _be deduced from other circumstances, and _may _even, in
some cases, be ascertained without any reference at all to

actual wounds. The section makes a distinction between an act

of the accused and its result, if any. Such an act may not be
attended by any result so far as the person assaulted is
concerned, but still there may be cases in which the culprit
would be liable under this section. It is not necessary that the
injury actually caused to the victim of the assault should be
sufficient under ordinary circumstances to cause the death of
the person assaulted. What the court has to see is whether the
act, irrespective of its result, was done with the intention or
knowledge and under circumstances mentioned in the section.
An attempt in order to be criminal need not be the penultimate
act. It is sufficient in law, if there is present an intent coupled
with some overt act in execution thereof.

13. It is sufficient to justify a conviction under Section 307 if

there is present an intent coupled with some overt act in

execution thereof. It is not essential that bodily injury capable

of causing death should have been inflicted. The section makes
a distinction between the act of the accused and its result, if

any. The court has to see whether the act, irrespective of its

result, was done with the intention or knowledge and under
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circumstances _mentioned in the section. Therefore, an accused

charged under Section 307 IPC cannot be acquitted merely
because the injuries inflicted on the victim were in the nature
of a simple hurt.””

(emphasis supplied)

20. These very ingredients have been accentuated in some of
the later decisions, including in State of M.P. v. Kashiram
[State of M.P. v. Kashiram, (2009) 4 SCC 26 : (2009) 2 SCC
(Cri) 40] , Jage Ram v. State of Haryana [Jage Ram v. State of
Haryana, (2015) 11 SCC 366 : (2015) 4 SCC (Cri) 425] and
State of M.P. v. Kanha [State of M.P. v. Kanha, (2019) 3 SCC
605 : (2019) 2 SCC (Cri) 247] .

21. It is by now a Iucid dictum that for the purpose of
constituting an offence under Section 307 IPC, there are two
ingredients that a court must consider, first, whether there was
any intention or knowledge on the part of the accused to
cause death of the victim, and, second, such intent or
knowledge was followed by some overt actus rea in execution
thereof, irrespective of the consequential result as to whether
or not any injury is inflicted upon the victim. The courts may
deduce such intent from the conduct of the accused and
surrounding circumstances of the offence, including the nature
of weapon used or the nature of injury, if any. The manner in
which occurrence took place may enlighten more than the
prudential escape of a victim. It is thus not necessary that a
victim shall have to suffer an injury dangerous to his life, for
attracting Section 307 IPC.

22. It would also be fruitful at this stage, to appraise whether
the requirement of “motive”’ is indispensable for proving the
charge of attempt to murder under Section 307 IPC.

23. It is significant to note that “motive”’ is distinct from
“object and means”” which innervates or provokes an action.
Unlike “intention”’, “motive”’ is not the yardstick of a crime.
A lawful act with an ill motive would not constitute an
offence but it may not be true when an unlawful act is
committed with best of the motive. Unearthing “motive” is
akin to an exercise of manual brain-mapping. At times, it
becomes Herculean task to ascertain the traces of a “motive”’.

24. This Court has time and again ruled :@ (Bipin Kumar
Mondal case [Bipin Kumar Mondal v. State of W.B., (2010) 12
SCC 91 : (2011) 2 SCC (Cri) 150] , SCC p. 97, para 23)
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«23, ... that in case the prosecution is not able to discover an

impelling motive, that could not reflect upon the credibility of

a witness proved to be a reliable eyewitness. Evidence as to

motive would, no doubt, go a long way in cases wholly

dependent on circumstantial evidence. Such evidence would

form one of the links in the chain of circumstantial evidence

in such a case. But that would not be so in cases where there

are eyewitnesses of credibility, though even in such cases if a

motive is properly proved, such proof would strengthen the

prosecution case and fortify the court in its ultimate

conclusion. But that does not mean that if motive is not

established, the evidence of an eyewitness is rendered

untrustworthy.”’

(emphasis supplied)

[See : Shivaji Genu Mohite v. State of Maharashtra [Shivaji Genu
Mohite v. State of Maharashtra, (1973) 3 SCC 219 : 1973 SCC (Cri)
214] and Bipin Kumar Mondal v. State of W.B. [Bipin Kumar Mondal
v. State of W.B., (2010) 12 SCC 91 : (2011) 2 SCC (Cri) 150] ]

25. We are thus of the considered opinion that whilst motive is
infallibly a crucial factor, and is a substantial aid for evincing the
commission of an offence but the absence thereof is, however, not
such a quintessential component which can be construed as fatal to
the case of the prosecution, especially when all other factors point
towards the guilt of the accused and testaments of eyewitnesses to
the occurrence of a malfeasance are on record."

17. The above judgments of Hon'ble Apex Court leads to

the conclusion that proof of grievous or life-threatening hurt is

not a sine qua non for the offence under Section 307 of the

Penal Code. The intention of the accused can be ascertained

from the actual injury, if any, as well as from surrounding

circumstances. Among other things, the nature of the weapon

used and the severity of the blows inflicted can be considered to

infer intent.
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18. The Apex Court has held that for conviction under
Section 307 IPC the intention to cause death is also required to

be proved along with the injuries inflicted.

19. For the purpose of conviction under Section 307 IPC,
prosecution has to establish (i) the intention to commit murder
and (ii) the act done by the accused. The burden is on the
prosecution that accused had attempted to commit the murder of
the prosecution witness. Whether the accused person intended to
commit murder of another person would depend upon the facts
and circumstances of each case. To justify a conviction under
Section 307 IPC, it is not essential that fatal injury capable of
causing death should have been caused. Although the nature of
injury actually caused may be of assistance in coming to a
finding as to the intention of the accused, such intention may
also be adduced from other circumstances. The intention of the
accused is to be gathered from the circumstances like the nature
of the weapon used, words used by the accused at the time of
the incident, motive of the accused, parts of the body where the
injury was caused and the nature of injury and severity of the

blows given etc.

20. For the -conviction under Section 307 IPC more
importance has been given to mens rea or the intention than the
actus reus or the actual act itself. The attempt should arise out
of a specific intention or desire to murder the victim. The nature
of the weapon used, the manner in which it is used, motive for
the crime, severity of the blow, the part of the body where the
injury is inflicted is all taken into consideration to determine the

intention.
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21. Considered the aforesaid including the case set up by
the prosecution, indicated in FIR, as also the relevant portion of
the application (6Kha), quoted in para 5(iv) of this judgment, as
also the statement of the injured Shahrukh, quoted in para 5(v)
of this judgment, and unrefuted injuries indicated in the order
impugned sustained by injured(s) including Shahrukh and the
statements of witnesses on record namely Imran (Annexure No.
4), Saida Begum (Annexure no. 5), Aija Begum (Annexure No.

6).

22. Upon due consideration, this Court finds that intention
or motive or element of planning or premeditation is not
apparent which indicates that the offence could have committed

by the accused on impulse.

23. For the aforesaid, this Court is of the view that the
trial Court has rightly rejected the application for framing of
charge under Section 307 IPC. The order, to the view of this

Court, is just and proper.

24. The instant application is accordingly rejected. Cost

made easy.

25. It is clarified that observations made in this judgment
shall have no bearing on the merits of the trial and the trial
Court shall not be influenced by any observation made in this

judgment.

Order Date :- 18.11.2024
Mohit Singh/-

High Court of Judicature at Allahabad,

Lucknow Bench
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