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Counsel for Applicant :- Vyas Narayan Shukla,Shailesh Kumari

Counsel for Opposite Party :- G.A.

Hon'ble Saurabh Lavania,J.

Heard Sri Vyas Narayan Shukla, learned counsel for the applicant,  Sri Vinay

Kumar Sahi, learned AGA for the State of U.P. and perused the record.

By  means  of  this  application,  the  applicant  has  sought  the  following  main

relief(s):-

"WHEREFORE, it is most humbly and respectfully prayed that the Hon'ble Court may kindly be
pleased to set-aside/quash the impugned order dated 22.05.2024 passed by the court of learned

Additional Sessions Judge-First,  Ambedkar Nagar in Session Trial  No. 33/2022 (State of  U.P.
Versus Rajkapoor and others) arising out of Case Crime No. 0159/2021, Under Sections-302, 201,

498-A  I.P.C.  &  Section-3/4  D.P.  Act  pertaining  to  Police  Station-Jahangirganj,  Disrtrict-
Ambedkar  Nagar  by  which  the  application  under  section-319  Cr.  P.C.  moved  by  the

applicant/petitioner for summoning to the opposite parties Nos. 2 to 4 have illegally been rejected,
as contained in Annexure No. 1 to this petition, in the interest of justice."

The subject matter of instant case relates to Sessions Trial (S.T.) No. 33 of 2022

(State vs. Rajkapoor and others) arising out of Case Crime No. 0159 of 2021,

under Sections- 302, 201, 498-A IPC and Section 3/4 D.P. Act, Police Station-

Jahangirganj, District- Ambedkar Nagar. 

Vide order under challenge dated 22.05.2024 passed in S.T. No. 33 of 2022,

detailed above, the Additional Sessions Judge, First, Amebedkar Nagar (in short

"trial  court")  rejected  the  application  dated  05.06.2023  (paper  No.  17Ba)

preferred by the applicant/prosecution under Section 319 Cr.P.C. The relevant

portion of the order under challenge dated 22.05.2024 on reproduction reads as

under:-

"पपरर/               वपदद एवव ववदपन सहपयक शपसककय अधधवकप फफजदपरद कक ससनप एवव पतपवलद कप पररशदलन वकयप। पतपवलद
                    कक अवलककन सक वववदत हकतप हह वक वपदद वववपन वरपर दपरप समबननधत रपनक रम दद गयद धलधखत तहरदर कक आधपर पर
        यह आपरपधधक पकरण रमल रप सक अनतगरत धपरप 147, 302, 201, 498    ए भप०द०सव० व धपरप-3/4 डद०पद०एकट

 अवभयसकगण रपजकपमर,   सतद दकवद,  शरदकपमर,           भपनरतद व अरन कक ववरद पवजदकक त हहआ। वववकचनप कक पशचपतत
     अवभयसक रपजकपमर कक ववरद अनतगरत धपरप-302,201,498    ए भप०द०सव० व धपरप-3/4    डद०पद० एकट व अवभयसक

      सतद दकवद कक ववरद अनतगरत धपरप 498    ए भप०द०सव० व धपरप-3/4   डद०पद० एकट आरकप-     पत पकवषत वकयप गयप तरप
           परर समचनप ररपकटर रम नपवरत शकष अवभयसकगण कक ववरद वववकचक दपरप आरकप-      पत समबननधत रपनक दपरप पसतसत नहह
       वकयप गयप। ववचपरण कक दफरपन अवभयकजन दपरप पद०डबलयम०-1         वपदद रसकदरप वववपन वरपर कक परदवकत करपयप गयप हह

 तरप पपरर/    वपदद दपरप यह पपररनप-   पत अवभयसकगण शरदकपमर,         भपनरतद तरप अरन कक ववचपरण हकतस तलब वकयक जपनक
     कक धलए पसतसत वकयप गयप हह।

 धपरप 319                  द०प०सव० कक उपबनधध कक पररशदलन सक यह सपष हह वक उसरम वकसद भद वयवक कक ववचपरण कप रसकपबलप
                     करनक कक धलए पमवर रम ववचपरण कक अवभयसकगण कक सपर सरन वकयक जपनक कक शवक रम ककई अपवपद नहह हह। वकसद भद

                    ववचपरण कक दफरपन उक ववचपरण रम लकखबद वकयक गयक सपकय सक वकसद भद वयवक कक ववरद ऐसप ककई अपरपध वकयप हह ,
                  धजसकक धलए उसकप ववचपरण कक पमवर रम ववचपरण कप रसकपबलप करनक वपलक अवभयसकगण कक सपर वकयप जप सकतप हह, तब



                   उस पररनसरवत रम उस वयवक कक अनय अवभयसकगण कक सपर अवभयसक कक रप रम ववचपरण हकतस सरन वकयप जप सकतप
  हह। धपरप 319      द०व०स रम दक रहतवपमणर तथय हह-

पररतत,               यह वक ऐसक वयवक कक ववरद जक ववचपरण कप सपरनप नहह कर रहप हह ,       कस छ सपकय हकनद चपवहए वक उसनक
  अपरपध वकयप हह,                धजसकक धलए उसकप ववचपरण पमवर रम ववचपरण कप रसकपबलप करनक वपलक अवभयसक कक सपर वकयप जप

 सकतप रप।

वदतदय,                   समबननधत वयवक धजसक उस ववचपरण रम सपरनप वकयक जपनक कक अपककप कक गयद हह वह ववचपरण कप रसकपबलप
   नहह कर रहप हह।

                 इस सतर पर सवरपरर परर समचनप ररपकटर कप अवलककन वकयप जपनप वनतपवत आवशयक हह। वपदद वववपन कस रपर दपरप
             परर समचनप ररपकटर इस आशय कक सवबवधधत रपनक पर पवजदकक त करपयद गई हह वक,   वदनपवक 28.07.2021   कक गपर

  शयपरपसर अलऊपसर रपनप-  जहपवगदरगवज जनपद-     अमबकडकर नगर रम एक रवहलप,   उम लगभग 35     वषर कक लपश वरलद रद,
                धजसकप पकसटरपटरर पसधलस दपरप करपकर अववतर सवसकपर कर वदयप गयप। बपद रम समचनप कक रपधयर सक पपरर

      जहपवगदरगवज रपनक रम जपकर रकतकप कप फकटक,            कपडप दकखकर पहचपन वकयप तक जपत हहआ वक रकतकप पपरर कक बहन
      सदरप हह धजसकप वववपह गपर शयपरपसर अलऊपसर, रपनप-          जहपवगदरगवज रम रपजकपमर वरपर पसत रपरजदत कक सपर हहआ रप।
           पपरर कक बहन कक गपयब हकनक कक जपनकपरद पपरर कक वदनपवक 30.07.2021   कक तब हहई,      जब पपरर कक रकतक वपतप कक

   बहभकज कपयरकर वदनपवक 30.07.2021               कक पपरर कक बहन सदरप पपरर कक घर नहह पहह वचद। रकतकप कक पररवपर वपलक पवत
  रपजकपमर पसत रपरजदत,     सपस सतद दकवद पतनद रपरजदत,    जकठ शरदकपमर पसत रपरजदत,    जकठपनद भपनरतद पतनद शरदकपमर

                     व अरन पसत शरदकपमर वनवपसद उपरकक नक पपरर कक बहन सदरप कक हतयप करकक लपश वछपपनक कक धलयक उसक नपलक रम फम क
       वदयप। आरकपदगण हरकशप पपरर कक बहन कक रपरतक-            पदटतक और दहकज कक रपवग करतक रक। जब पपरर कक बहन रपयकक
              आकर बतपतद रद तक उसक सरझप बसझपकर भकज वदयप जपतप रप। अवत रम पतपवडत करतक-     करतक आरकवपयध नक पपरर कक

                  बहन कक हतयप कर वदयप। पपरर कक बहन रकतकप सदरप कक दक नपबपधलग पसवतयपव अनपर हक गई हह।   इस पकपर परर
                  समचनप ररपकटर कक अवलककन सक पररदषयप यह वववदत हह वक वपदद रसकदरप घटनप कप पतयकदशर सपकद नहह हह तरप

                  वपदद रसकदरप दपरप दहकज कक रपवग कक लककर हहई कधरत घटनप कक बपवत ववपकदगण कक ववरद यह अवभयकग पवजदकक त
        करपयप हह। पतपवलद कक पररशदलन सक सपष हह वक,            पसतसत पकरण रम अवभयकजन कक ओर सक रपत एक सपकद वपदद
   रसकदरप कक पद०डबलम० 1                 कक रप रम परदवकत करपयप गयप हह तरप अवभयकजन सपकय शकष हह। ऐसद नसरवत रम इस सतर

  पर पद०डबलम 1                कक अवभयकजन सपकय एवव वववकचक दपरप कक स डपयरद रम अववकत सपवकयध कक सपकय कप ववशलकषण वकयप
    जपनप सरदचदन पतदत हकतप हह।

   अवभयकजन पद डबलम  1,                वपदद रसकदरप दपरप अपनक रसखयपकचछप सपकय रम अवभयकजन करपनक कप सरररन वकयप गयप हह  
                     वकनतस धजरह रम करन वकयप हह वक शरदकपमर कक पपस वकतनप खकत हह रसझक जपनकपरद नहह हह। शरद कपमर कयप करतक रक

        रसझक जपनकपरद नहह हह। शरद कपमर वदलद रम  15      सपल सक यप  20        सपल सक पपइवकट कपर करतक रक  ,     इसकक जपनकपरद रसझक  
                       नहह हह। इस पकपर शरदकपमर कक सवबवध रम सपकद कक धजरह कक करनध सक यह सपष हक रहप हह वक सपकद नक शरदकपमर व

           उसकक पररवपर कक ववषय रम जपनकपरद हकनक सक अनवभजतप पकट कक हह।

                   अब वववकचक दपरप जक सपकय पतपवलद पर अववकत कक गई हह उसकप समकरप सक ववशलकष वकयप जपनप हह। पतपवलद पर
     सवलग कक स डपयरद कक सद०डद० 8             पर सवतवत सपकद शद रपजकश यपदव पसत हरररपर यपद वनवपसद गपर शयपरपसर अलऊपसर

रपनप-                 जहपवगदरगवज जनपद अमबकडकर नगर कप बयपन वववकचक दपरप अववकत वकयप गयप हह। वववकचक दपरप यह पमछनक पर
     वक घटनप रम शरदकपमर पसत रपरजदत,    भपनरतद पतनद शरदकपमर,         अरन पसत शरद कपमर सरसत वनवपसद गपर शयपरपसर

 अलऊपसर रपनप-              जहपवगदरगवज जनपद अमबकडकर नगर घटनप रम शपवरल रक तब सपकद दपरप बतपयप गयप वक,  शरदकपमर
                     कपफक वदनध सक अलग रहतक हह तरप रकहनत रजदमरद वदलद रम रहकर करतक हह। घटनप कक कपफक पमवर सक हद सपररवपर वदलद

                     रम रहकर रकहनत रजदमरद कर रहक हह। इन लकगध कप इस घटनप सक ककई वपसतप व सरककपर नहह हह। कक वल पररवपर नपतक
                     इन लकगध कक नपर सक भद एफ०आइ०आर० दजर करप वदयप गयप हह। इस बपत कक जपनकपरद पमरक गपवव कक हह। आप वकसद

    सक भद पमछ सकतक हह,                   जक सहद बपत हह रह आपकक बतप रहप हह। इसद पकपर सवतवत सपकद घसरहह वरपर पसत लफटस वरपर वनवपसद
         उपरकक कप बयपन अववकत वकयप हह धजनकक दपरप भद शरदकपमर,           भपनरतद व अरन कक घटनप रम शपवरल हकनक कक बपवत
                      वववकचक कक पमछनक पर यह बतपयप गयप वक वह घटनप कक कपफक वदन पमवर सक वदलद रम रहकर रकहनत रजदमरद करतक हह और

                    अलग रहतक हह तरप इनकप घटनप सक ककई वपसतप व सरककपर नहह हह। इसद पकपर कप करन सवतवत सपकद सवजदव कस रपर
                    पसत जय पकपश व वपसदकव पसत सव० कपनहह वनवपसद उपरकक दपरप भद अपनक बयपनध रम वकयप गयप हह। इस पकपर उपरकक

        सपकदगण कक सपकय कक अवतररक वववकचक दपरप अववकत            रकतकप कक दकनध पसवतयध कस ० सपनप वरपर व कस ० कव चन कक बयपनध
            कप भद पररशदलन वकयप गयप धजनकक बयपन सक भद वकसद पकपर सक शरदकपमर  ,         भपनरतद व अरन कक कधरत घटनप रम  

     सवधलपतप दवशरत नहह हक रहद हह।            पपरर वपदद रसकदरप अरवप अवभयकजन दपरप इस सतर पर ऐसप ककई अवभलकखदय
                सपकय भद पसतसत नहह वकयप गयप हह धजससक यह दवशरत हक वक कधरत घटनप कक सरय शरदकपमर,    भपनरतद व अरन

                   रफकक पर रफजमद रक यह वववकचक दपरप सवतवत सपवकयध कक धलयक गयक बयपन कक अनससपर वक शरदकपमर भपनरतद व अरन
       घटनप कक कपफक पमवर सक वदलद रम रक,             उसकक खनणडत करतक हक। अतत पसतसत रपरलक कक समपमणर तथय एवव पतपवलद पर

          उपलबध सपकय कक दवषगत रखतक हहए वतररपन अपरपध रम अवभयसकगण शरदकपमर,      भपनरतद व अरन कक सनमरधलत हकनक
                  कक समबनध रम पररदषयप ककई सपकय उपलबध नहह हह। इस सतर पर वबनप अनय ककई अगकतर वटपपणद वकयक हहए

शरदकपमर,                 भपनरतद व अरन कक अवभयसक कक रप रम ववचपरण हकतस तलब वकयक जपनक कप पररदषटप सरसवचत आधपर
      पतपवलद पर उपलबध नहह हह। तदनससपर पपररनप-  पत 17       व सवदकपर वकयक जपनक यकगय नहह हह,    बनलक वनरसत वकयक जपनक

 यकगय हह।

आदकश

पपरर/      वपदद दपरप पसतसत पपररनप पत 17   व अनतगरत धपरप-319     द०प०सव० वनरसत वकयप जपतप हह।

     पतपवलद वपसतक अवभयकजन सपकय वदनपवक 27.05.2024        कक पकश हक। सपकदगण कक समरन जपरद हध।"



The aforesaid application dated 05.06.2023 was moved by the prosecution based

upon the statements  of  applicant (Vipin Verma/PW-1, whose examination-in-

chief  was  started  on  31.10.2022  and  cross-examination  was  concluded  on

16.01.2023). This application was preferred for summoning opposite party Nos.

2 to 4 namely Shami Kapoor (Jeth of deceased), Bhanmati (Jethani of deceased)

and Aman (nephew of deceased) to face the trial. 

Brief  facts  of  the case  in  hand are to  the effect  that  an FIR was lodged on

04.08.2021 by the applicant/Vipin Verma s/o late Parjlit Verma. As per the FIR,

Rajkapoor  (husband  of  deceased),  Satti  Devi  (mother-in-law  of  deceased),

Shami Kapoor (Jeth of deceased),  Bhanmati  (Jethani of deceased) and Aman

(nephew of deceased) committed crime. The allegations in the FIR against these

accused are to the effect that on account of non-fulfillment of demand of dowry,

the deceased was subjected to cruelty by these persons and ultimately she was

murdered and her body was throne in the drain situated in the vicinity. This FIR

further indicates that the body of deceased was recovered on 28.07.2021 and

without informing the family of informant, the cremation was carried out. The

FIR in issue being relevant is extracted hereunder:-

"        नकल तहरदर वहनदद वपदद टपइप शसदप सकवप रम,   शदरपन रपनपधयक रहकदय,   जहपवगदरगवज अमबकडकरनगर रहकदय, सपदर
            वनवकदन हह वक पपरर वववपन वरपर पसत सव० परजधलत वरपर वन० गपर परसनपसर,    रपनप रपजकससलतपनपसर जनपद

      अमबकडकरनगर कप सरपई वनवपसद हह। वदनपवक 28.07.2021        कक गपर शयपरपसर अलऊपसर रपनप जहपवगदरगज जनपद
      अमबकडकरनगर रम एक रवहलप उम लगभग 35      वषर कक लपश वरलद रद,       धजसकप पकसट रपडरर पसधलस दपरप करपकर

                   अववतर सवसकपर कर वदयप गयप। बपद रम समचनप कक रपधयर सक पपरर जहपवगदरगवज रपनक रम जपकर रकतकप कप फकटक कपडप
                  दकखकर पहचपन वकयप तक जपत हहआ वक रकतकप पपरर कक बहन सदरप हह धजसकप वववपह गपर शयपरपसर अलऊपसर रपनप

                    जहपवगदरगज रम रपज कपमर वरपर पसत रपरजदत कक सपर हहआ रप। पपरर कक बहन कक गपयब हकनक कक जपनकपरद पपरर कक
 वदनपवक 30.07.2021             कक तब हहई जब पपरर कक रकतक वपतप कक बमहभकज कपयरकर वदनपक 30.07.2021   कक पपरर कक

       बहन सदरप पपरर कक घर नहह पहह वचद।        रकतकप कक पररवपर वपलक पवत रपजकपमर पसत रपरजदत  ,       सपस सतद दकवद पतनद  
रपरजदत  ,       जकठ शरद कपमर पसत रपरजदत  ,               जकठपनद भपनरतद पतनद शरद कपमर व अरन पसत शरद कपमर वन०गपर शयपरपसर  

                 अलऊपसर रपनप जहपगदरगवज जनपद अमबकडकरनगर नक पपरर कक बहन सदरप कक हतयप करकक लपश वछपपनक कक धलए उसक
                     नपलक रम फम क वदयप। आरकपदगण हरकशप पपरर कक बहन कक रपरतक पदटतक और दहकज कक रपवग करतक रक। जब पपरर कक बहन

            रपयकक आकर बतपतद रद तक उसक सरझप बसझपकर भकज वदयप जपतप रप।        अवत रम पतपवडत करतक करतक आरकवपयध नक पपरर
                     कक बहन कक हतयप कर वदयप। पपरर कक बहन रकतकप सदरप कक दक नपबपधलग पसवतयपय अनपर हक गयद हह। शदरपन जद सक

                   वनवकदन हह वक उक पकरण रम आरकपदगण कक ववरद सससवगत धपरपओव रम अपरपध पवजदकक त करनक कक कक पप करम। । ह०
                वववपन वरपर वहनदद पठनदय पपरर वववपन वरपर पसत सव० परजधलत वरपर गपर व पक० परसनपसर रपनप रपजकससलतपनपसर

जन-   अमबकडकरनगर रक० 8318487672 88088808645  वदनपवक 04.08.21 HM/CM    उवचत धपरपओव रम अवभयकग
        पवजदकक त करम। हसतपकर रपनपधयक रपनप जहपवगदरगज अवगकजद अपठनदय 4/8/2021 (    नकल तहरदर रसझ कप0  रक० उरकश

           कस रपर यपदव दपरप बकल बकल कर कमपयमटर पर शबदशत टपइप करपयद गयद।)" 

After lodging of aforesaid FIR, the Investigating Officer (in short "IO") carried

out  the  investigation  and recorded the  statements  of  witnesses  including the

minor daughters of the deceased namely Km. Sapna Verma and Km. Kanchan

and independent witnesses and based upon the statements, the charge sheet was

filed only against Rajkapoor (husband of deceased), under Sections 302, 201,

498-A  IPC & Section 3/4 D.P. Act and Satti Devi (mother-in-law of deceased)

under Sections 498-A IPC & Section 3/4 D.P. Act. 

The names of co-accused namely Shami Kapoor (Jeth of deceased), Bhanmati

(Jethani of deceased) and Aman (nephew of deceased) were dropped by the IO

based  upon  the  statements  of  minor  daughters  of  deceased  and  other

independent witness(s), according to which, the IO inferred that Shami Kapoor

(Jeth of deceased) and his entire family was living at Delhi. 

After  submission  of  charge  sheet,  cognizance  was  taken  by  the  Magistrate



concerned and thereafter, the matter was committed to court of sessions where

the trial  was registered as Sessions  Trial  No. 33/2022 and thereafter  charges

were framed by the trial court and upon denial, the prosecution, to establish its

case, examined the applicant/Vipin Verma/PW-1, who before the trial court in

regard to Shami Kapoor (Jeth of deceased) specifically stated that he does not

know that what he was doing for livelihood and as to whether he was living at

Delhi for the law 15-20 years. According to PW-1, the family of Shami Kapoor

was living with the deceased. The relevant portion of the statement of PW-1 in

this regard is extracted hereunder:-

"              शरद कपमर कयप करतक रक रसझक जपनकपरद नहह हह। शरद कपमर वदलद रम 15    सपल सक यप 20      सपल सक पपइवकट कपर करतक रक
                  इसकक जपनकपरद रसझक नहह हह। शरद कपमर कप पररवपर घर पर हद रहतप हह। रहनक रपनक पर तहरदर 04.08.21   कक वदयप रप।

 रहनक 03.08.21                    कक रपनक पर तहरदर नहह वदयप रप। तहरदर रहनक वकससक धलखपई रद नपर यपद नहह आ रहप हह। रहनक रपनक
           पर तहरदर वकतनक बजक दद रद उस सरय सरय यपद नहह हह।"

As regards demand of dowry, PW-1 before the trial court as also in the FIR

levelled general allegations against all persons named in the application under

Section 319 Cr.P.C., which can be deduced from the contents of FIR, quoted

above, as also the following portion of his statement.

"                   रकरद बहन सदरप वरपर घटनप कक कस छ वदन पहलक हर लकगक सक यह बतपई रद वक रपजकपमर सतद दकवद ,   शरद कपमर,

             भपनसरतद व अरन रसझक दहकज व अनय बपतक कक लकर कपफक रपरतक पदटतक हह।" 

Impeaching  the  orders  impugned  dated  22.05.2024,  learned  counsel  for  the

applicant says that the trial court while rejecting the application of the applicant

has not considered the law settled by the Hon'ble Apex Court on the issue in

various pronouncements,  as  such,  indulgence of this Court is  required in the

matter.

It  is  also  stated  that  the  evidence  before  the  trial  court  ought  to  have  been

considered  for  the  purposes  of  rejecting  or  allowing  the  application  under

Section 319 Cr.P.C. and in the instant case, the trial court while rejecting the

application  preferred  by  the  applicant  under  Section  319  Cr.P.C.  has  not

considered the statement of the applicant recorded before it in its true spirit, as

appears from the order dated 22.05.2024. As such, indulgence of this Court is

required in the matter.

Considered the aforesaid and perused the record. 

The law on the issue is well settled. In view of the observations made by the

Hon'ble Apex Court in the judgment passed in the case of  Hardeep Singh Vs.

State of Punjab (2014) 3 SCC 92, Brijendra Singh and Others Vs. State of

Rajasthan, (2017) 7 SCC 706, Rajesh and Others Vs. State of Haryana, (2019)

6 SCC 368, Manjeet Singh Vs. State of Haryana & Ors., (2021) 18 SCC 321,

Sukhpal Singh Khaira Vs.  State of Punjab, (2023) 1 SCC 289, Yashodhan

Singh and Others Vs. State of U. P. and Others, (2023) LiveLaw (SC) 576 :

2023 INSC 652, the trial Court while exercising the power under Section 319

Cr.P.C. is under obligation to consider the evidence recorded before it during

trial as also the evidence received by it after cognizance is taken and before

commencement of trial. 



The Hon'ble  Apex  Court  in  the  case  of  Hardeep  Singh (supra) in  para  78

observed  that "the  word  "evidence"  in  Section  319  CrPC means  only  such

evidence as is made before the court, in relation to statements, and as produced

before the court, in relation to documents. It is only such evidence that can be

taken into account by the Magistrate or the court to decide whether the power

under Section 319 CrPC is to be exercised and not on the basis of material

collected  during  the  investigation".  and  thereafter  in  para  85  it  has  been

observed  that  "in  view  of  the  discussion  made  and  the  conclusion  drawn

hereinabove,  the  answer  to  the  aforesaid  question  posed  is  that  apart  from

evidence recorded during trial, any material that has been received by the court

after cognizance is taken and before the trial commences, can be utilised only

for corroboration and to support the evidence recorded by the court to invoke

the  power  under  Section  319  CrPC.  The  "evidence"  is  thus,  limited  to  the

evidence recorded during trial." and subsequently, in the case of Rajesh and

Others (supra) in para 6.8 held that  "Considering the law laid down by this

Court in Hardeep Singh [Hardeep Singh v. State of Punjab, (2014) 3 SCC 92 :

(2014)  2  SCC (Cri)  86]  and  the  observations  and  findings  referred  to  and

reproduced hereinabove, it emerges that (i) the Court can exercise the power

under  Section  319  CrPC  even  on  the  basis  of  the  statement  made  in  the

examination-in-chief of the witness concerned and the Court need not wait till

the cross-examination of such a witness and the Court need not wait for the

evidence against the accused proposed to be summoned to be tested by cross-

examination; and (ii) a person not named in the FIR or a person though named

in  the  FIR  but  has  not  been  charge-sheeted  or  a  person  who  has  been

discharged  can  be  summoned  under  Section  319  CrPC,  provided  from  the

evidence (may be on the basis of the evidence collected in the form of statement

made in the examination-in-chief of the witness concerned), it appears that such

person can be tried along with the accused already facing trial." and thereafter,

in the case of Manjeet Singh (supra) observed as under: 

"15. The ratio of the aforesaid decisions on the scope and ambit of the powers of the court under

Section 319CrPC can be summarised as under: 

15.1.  That while exercising the powers under Section 319CrPC and to summon the persons not

charge-sheeted, the entire effort is not to allow the real perpetrator of an offence to get away
unpunished.

15.2.  For the empowerment  of  the courts to ensure that the criminal administration of  justice

works properly.

15.3. The law has been properly codified and modified by the legislature under CrPC indicating
as to how the courts should proceed to ultimately find out the truth so that the innocent does not

get punished but at the same time, the guilty are brought to book under the law.

15.4. To discharge duty of the court to find out the real truth and to ensure that the guilty does not
go unpunished.

15.5. Where the investigating agency for any reason does not array one of the real culprits as an

accused, the court is not powerless in calling the said accused to face trial.

15.6. Section 319CrPC allows the court to proceed against any person who is not an accused in a
case before it.

15.7. The court is the sole repository of justice and a duty is cast upon it to uphold the rule of law



and, therefore, it will be inappropriate to deny the existence of such powers with the courts in our
criminal justice system where it is not uncommon that the real accused, at times, get away by

manipulating the investigating and/or the prosecuting agency.

15.8. Section 319CrPC is an enabling provision empowering the court to take appropriate steps
for proceeding against any person not being an accused for also having committed the offence

under trial.

15.9. The power under Section 319(1)CrPC can be exercised at any stage after the charge-sheet is
filed  and  before  the  pronouncement  of  judgment,  except  during  the  stage  of  Sections

207/208CrPC, committal,  etc.  which is only a pre-trial  stage intended to put the process  into
motion.

15.10. The court can exercise the power under Section 319CrPC only after the trial proceeds and

commences with the recording of the evidence.

15.11. The word "evidence" in Section 319CrPC means only such evidence as is made before the
court, in relation to statements, and as produced before the court, in relation to documents.

15.12.  It is only such evidence that can be taken into account by the Magistrate or the court to

decide whether  the power under Section 319CrPC is to be exercised and not on the basis of
material collected during the investigation.

15.13.   If  the  Magistrate/court  is  convinced  even  on  the  basis  of  evidence  appearing  in  

examination-in-chief, it can exercise the power under Section 319CrPC and can proceed against
such other person(s).

15.14.  That  if  the  Magistrate/court  is  convinced  even  on  the  basis  of  evidence  appearing  in

examination-in-chief, powers under Section 319CrPC can be exercised.

15.15.  That power under Section 319CrPC can be exercised even at the stage of completion of
examination-in-chief  and the  court  need not  to  wait  till  the  said evidence  is  tested on cross-

examination.

15.16.  Even in a case where the stage of giving opportunity to the complainant to file a protest
petition urging upon the trial court to summon other persons as well who were named in FIR but

not implicated in the charge-sheet has gone, in that case also, the court is still not powerless by
virtue of Section 319CrPC and even those persons named in FIR but not implicated in the charge-

sheet can be summoned to face the trial, provided during the trial some evidence surfaces against
the proposed accused (may be in the form of examination-in-chief of the prosecution witnesses).

15.17.  While  exercising  the  powers  under  Section  319CrPC the  court  is  not  required  and/or

justified in appreciating the deposition/evidence of the prosecution witnesses on merits which is
required to be done during the trial.

16. Applying the law laid down in the aforesaid decisions to the facts of the case on hand we are of

the  opinion  that  the  learned  trial  court  as  well  as  the  High  Court  have  materially  erred  in
dismissing  the  application  under  Section  319CrPC  and  refusing  to  summon  the  private

respondents herein to face the trial in exercising the powers under Section 319CrPC. It is required
to be noted that in FIR No. 477 all the private respondents herein who are sought to be arraigned

as  additional  accused  were  specifically  named  with  specific  role  attributed  to  them.  It  is
specifically mentioned that while they were returning back, Mahindra XUV bearing no. HR 40A

4352 was standing on the road which belongs to Sartaj Singh and Sukhpal. Tejpal, Parab Saran
Singh, Preet Samrat and Sartaj were standing. Parab Sharan was having lathi in his hand, Tejpal

was having a gandasi, Sukhpal was having a danda, Sartaj was having a revolver and Preet Singh
was sitting in the jeep. It is specifically mentioned in the FIR that all the aforesaid persons with

common intention parked the Mahindra XUV HR 40A 4352 in a manner which blocks the entire
road and they were armed with the weapons.

17. Despite the above specific allegations, when the charge-sheet/final report came to be filed only

two persons came to be charge-sheeted and the private respondents herein, though named in the
FIR, were put/kept in Column 2. It is the case on behalf of the private respondents herein that four

different DSPs inquired into the matter and thereafter when no evidence was found against them
the private respondents herein were put in Column 2 and therefore the same is to be given much

weightage  rather  than  considering/believing  the  examination-in-chief  of  the  appellant  herein.



Heavy reliance is placed on Brijendra Singh [Brijendra Singh v. State of Rajasthan, (2017) 7 SCC
706 : (2017) 4 SCC (Cri) 144] .

18. However none of DSPs and/or their reports, if any, are part of the charge-sheet. None of the

DSPs are shown as witnesses. None of the DSPs are investigating officer. Even on considering the
final report/charge-sheet as a whole there does not appear to be any consideration on the specific

allegations qua the accused, the private respondents herein, who are kept in Column 2. Entire
discussion in the charge-sheet/final report is against Sartaj Singh only.

19. So far as the private respondents are concerned only thing which is stated is:"During the

investigation of the present case, Shri Baljinder Singh, HPS, DSP Assandh and Shri Kushalpal,
HPS, DSP Indri found accused Tejpal Singh, Sukhpal Singh, sons of Gurdev Singh, Parab Sharan

Singh and Preet Samrat Singh sons of Mohan Sarup Singh caste Jat Sikh, residents of Bandrala
innocent and accordingly Sections 148, 149 and 341IPC were deleted in the case and they were

kept in Column 2, whereas challan against accused Sartaj has been presented in the Court."

20. Now thereafter  when in the examination-in-chief  the appellant  herein — victim — injured
eyewitness has specifically named the private respondents herein with specific role attributed to

them, the learned trial  court  as well  as the High Court ought to have summoned the private
respondents herein to face the trial. At this stage it is required to be noted that so far as the

appellant herein is concerned he is an injured eyewitness. As observed by this Court in State of
M.P. v. Mansingh [State of M.P. v. Mansingh, (2003) 10 SCC 414 : (2007) 2 SCC (Cri) 390] (para

9); Abdul Sayeed v. State of M.P. [Abdul Sayeed v. State of M.P., (2010) 10 SCC 259 : (2010) 3
SCC (Cri) 1262] ; State of U.P. v. Naresh [State of U.P. v. Naresh, (2011) 4 SCC 324 : (2011) 2

SCC (Cri) 216] , the evidence of an injured eyewitness has greater evidential value and unless
compelling reasons exist, their statements are not to be discarded lightly. As observed hereinabove

while  exercising  the  powers  under  Section 319CrPC the  court  has  not  to  wait  till  the  cross-
examination and on the basis of the examination-in-chief of a witness if a case is made out, a

person can be summoned to face the trial under Section 319CrPC.

21. Now so far as the reasoning given by the High Court while dismissing the revision application
and confirming the  order  passed  by  the  learned  trial  court  dismissing  the  application  under

Section 319CrPC is concerned, the High Court itself has observed that PW 1 Manjeet Singh is the
injured witness and therefore his presence cannot be doubted as he has received firearm injuries

along with the deceased. However, thereafter the High Court has observed that the statement of
Manjeet Singh indicates over implication and that no injury has been attributed to either of the

respondents except that they were armed with weapons and the injuries concerned are attributed
only to Sartaj Singh, even for the sake of arguments if someone was present with Sartaj Singh it

cannot be said that they had any common intention or there was meeting of mind or knew that
Sartaj would be firing. The aforesaid reasonings are not sustainable at all.

22. At the stage of exercising the powers under Section 319CrPC, the court is not required to

appreciate and/or enter on the merits of the allegations of the case. The High Court has lost sight
of the fact that the allegations against all the accused persons right from the very beginning were

for the offences  under Sections 302,  307,  341,  148 & 149IPC. The High Court has failed to
appreciate the fact  that for attracting the offence under Section 149IPC only forming part  of

unlawful assembly is sufficient and the individual role and/or overt act is immaterial. Therefore,
the  reasoning  given  by  the  High  Court  that  no  injury  has  been  attributed  to  either  of  the

respondents except that they were armed with weapons and therefore, they cannot be added as
accused is unsustainable. The learned trial court and the High Court have failed to exercise the

jurisdiction and/or powers while exercising the powers under Section 319CrPC.

23. Now so far as the submission on behalf of  the private respondents that though a common
judgment and order was passed by the High Court in Satkar Singh v. State of Haryana [ CRR No.

3238 of 2018 reported as Manjeet Singh v. State of Haryana, 2020 SCC OnLine P&H 2782 sub
nom Satkar Singh v. State of Haryana] at that stage the appellant herein did not prefer appeal

against the impugned judgment and order passed by the High Court in Manjeet Singh v. State of
Haryana [Manjeet  Singh v. State  of  Haryana,  2020  SCC OnLine  P&H 2782  [Ed. :  This  also

disposed of CRR No. 3238 of 2018 by a common judgment and order]] and therefore this Court
may not exercise the powers under Article 136 of the Constitution is concerned the aforesaid has

no substance. Once it is found that the learned trial court as well as the High Court ought to have
summoned the private respondents herein as additional accused, belated filing of the appeal or not

filing the appeal  at  a  relevant  time when this Court considered  the very judgment  and order
in Satkar Singh v. State of Haryana [ CRR No. 3238 of 2018 reported as Manjeet Singh v. State of

Haryana, 2020 SCC OnLine P&H 2782 sub nom Satkar Singh v. State of Haryana] cannot be a
ground not to direct to summon the private respondents herein when this Court has found that a

prima facie case is made out against the private respondents herein and they are to be summoned



to face the trial.

24. Now so far as the submission on behalf of the private respondents that though in the charge-
sheet the private respondents herein were put in Column 2 at that stage the complainant side did

not file any protest application is concerned, the same has been specifically dealt with by this
Court in Rajesh [Rajesh v. State of Haryana, (2019) 6 SCC 368 : (2019) 2 SCC (Cri) 801] . This

Court in the aforesaid decision has specifically observed that even in a case where the stage of
giving opportunity  to the complainant to  file  a  protest  petition urging upon the trial  court  to

summon other persons as well as who were named in the FIR but not implicated in the charge-
sheet has gone, in that case also, the court is still not powerless by virtue of Section 319CrPC.

25. Similarly, the submission on behalf of the private respondents herein that after the impugned

judgment and order passed by the High Court there is much progress in the trial and therefore at
this stage power under Section 319CrPC may not be exercised is concerned, the aforesaid has no

substance and cannot be accepted.  As per the settled proposition of law and as observed by this
Court in     Hardeep Singh     [Hardeep Singh     v.     State of Punjab, (2014) 3 SCC 92 : (2014) 2 SCC (Cri)  

86] , the powers under Section 319CrPC can be exercised at any stage before the final conclusion
of the trial. Even otherwise it is required to be noted that at the time when the application under

Section 319CrPC was given only one witness was examined and examination-in-chief of PW 1
was recorded and while the cross-examination of PW 1 was going on, application under Section

319CrPC was given which came to be rejected by the learned trial court. The order passed by the
learned trial court is held to be unsustainable. If the learned trial court would have summoned the

private respondents herein at that stage such a situation would not have arisen. Be that as it may,
as  observed  herein  powers  under  Section  319CrPC  can  be  exercised  at  any  stage  from

commencing of the trial and recording of evidence/deposition and before the conclusion of the
trial at any stage.

26. In  view of the above and for the reasons stated above,  the impugned judgment and order

[Manjeet Singh v. State of Haryana, 2020 SCC OnLine P&H 2782 [Ed. : This also disposed of
CRR No. 3238 of 2018 by a common judgment and order]] passed by the High Court and that of

the learned trial court dismissing the application under Section 319CrPC submitted on behalf of
the  complainant  to  summon  the  private  respondents  herein  as  additional  accused  are

unsustainable and deserve to be quashed and set aside and are accordingly quashed and set aside.
Consequently  the  application  submitted  on  behalf  of  the  complainant  to  summon  the  private

respondents herein is hereby allowed and the learned trial court is directed to summon the private
respondents herein to face the trial arising out of FIR No. 477 dated 27-7-2016 in Sessions Case

No. 362 of 2016 for the offences punishable under Sections 302, 307, 341, 148 & 149IPC." 

Considering  the  aforesaid  as  also  the  submissions  advanced  by  the  learned

counsel  for the applicant,  learned AGA for the State of U.P. and also settled

proposition  of  law  on  the  issue,  this  Court  finds  no  force  in  the  instant

application. It is for the following reasons:-

(i) According to the observations made by the Hon'ble Apex Court in the case

of Geeta Mehrotra and others vs. State of U.P. and others  reported in (2012)

10 SCC 741,  Kahkashan Kausar v. State of Bihar  reported in (2022) 6 SCC

599 and Achin Gupta vs. State of Haryana and another reported in 2024 SCC

OnLine SC 759, practice of implicating entire family in matrimonial cases has

been deprecated. In the instant case, based upon the bald and vague allegations

regarding  demand  of  dowry  and  committing  cruelty  on  account  of  non-

fulfillment of demand of dowry, entire family has been implicated. 

(ii) The law says that for summoning of witnesses in exercise of power under

Section 319 Cr.P.C., the trial court or any other court dealing with the matter, for

summoning a person to  face the trial,  should come to the satisfaction  to  an

extent that the evidence, if unrebutted, would lead conviction. [see: Paragraph

106 of Hardeep Singh vs. State of Punjab reported in (2014) 3 SCC 92.]

(iii) In the instant case, vague and bald allegations have been levelled in the FIR



as also before the trial court against opposite party Nos. 2 to 4 namely Shami

Kapoor (Jeth of deceased), Bhanmati (Jethani of deceased) and Aman (nephew

of deceased). As such, the evidence of PW-1, if goes unrebutted, would not lead

conviction.

Having observed above, the instant application is dismissed.

Order Date :- 1.10.2024

Arun/-
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