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Hon'ble Saurabh Lavania,J.

Heard Sri Jitendra Bahadur Singh, learned counsel for the applicant, Sri Vinay

Kumar Sahi, learned AGA for the State of U.P. and perused the record.

By  means  of  this  application,  the  applicant  has  sought  the  following  main

relief(s):-

"The petitioner named above most  respectfully  begs to submit that for  the facts,  reasons and
circumstances stated in the accompanying affidavit, this Hon'ble Court may kindly be pleased to

quash the impugned Revisional order dated 21.08.2021, Bearing No. 223/2024, 'Vandana Mishra
Vs State of U.P. & others', passed by Learned Additional Sessions Judge-III, Bahraich, as well as

order dated 15.06.2024, passed by Learned Additional Civil Judge (J. D), Navsrajit, in Case No.
12809/2020, 'State Vs Vinay Kumar Tiwari, arising out of Case Crime No. 36/2018, under section

498A, 323, 504, 506 I.P.C. and Section 3/4 Dowry Prohibition Act, Police Station - Mahila Thana,
District - Bahraich. 

It  is  further  prayed  that  the  further  proceedings  in  the  above  mentioned  case  Bearing  No.

223/2024, 'Vandana Mishra Vs State of U.P. & others', pending before the Learned Additional
Sessions Judge-III, Bahraich, may kindly be stayed, during pendency of this petition."

Brief facts of the case in hand are as under:-

(i)  An  FIR  was  lodged  on  05.04.2018  at  about  14.44  hours  by  Vandana

Mishra/applicant registered as FIR/Case Crime No. 0036/2018, under Sections-

498-A, 323, 506 IPC and Section 3/4 D.P. Act at Police Station- Mahila Thana,

District- Bahraich. 

(ii) In the FIR, the informant/applicant implicated five persons namely Vinay

Kumar  Tiwari  (husband),  Uma Shankar  Tiwari  (father-in-law)/opposite  party

No.  2,  Prabha  (mother-in-law)/opposite  party  No.  5,  Vinod  Kumar

(Jeth)/opposite party No. 3 and Rajesh Kumar (Jeth)/opposite party No. 4.

(iii) In this FIR, the informant/applicant levelled allegations against co-accused

Vinay Kumar Tiwari (husband) and in regard to opposite party Nos. 2 to 5, the

FIR reflects that in fact there is no allegation against these persons. 

(iv) The Investigating Officer (in short "IO") after completion of investigation

submitted the charge sheet only against husband of the applicant under Sections-

498-A, 323, 325, 506 IPC and Section 3/4 D.P. Act.

(v)  Before  the  magistrate/trial  court  the  charges  were  framed  against  Vinay

Kumar Tiwari (husband of the applicant) and upon denial, to establish its case,

the prosecution produced the applicant, who has been examined as PW-1. 



(vi) Before the trial court, the informant/applicant/PW-1 changed the entire story

of the prosecution as narrated in the FIR. Before the trial court, she levelled

allegations against opposite party Nos. 2 to 5.

(vii) On the basis of statement of applicant, an application under Section 319

Cr.P.C.  was  preferred  by  her  for  summoning  of  opposite  party  Nos.  2  to  5

namely Uma Shankar, Vinod Kumar, Rajesh Kumar and Prabha Devi to face the

trial.  The  said  application  has  been  rejected  by  the  Additional  Civil  Judge

(Junior  Division),  Navsrajit,  Bahraich  (in  short  "trial  court")  vide  order

impugned dated 15.06.2024, relevant portion of which reads as under:-

"5.                   वववदत हहतत हह वक पसततत पकरण मम अवभयतक ववनय कत मतर वतवतरर कक ववरद वववकचनत व दतखखल आरहप पत कक
  आधतर पर धतरत-498(A), 323, 325, 506   भत०द०सस० व 3/4        दहकज पवतषकध अखधवनयम कक तहत ससजतन खलयत गयत

   हह तथत वदनतनक 16.03.2023           कह अवभयतक कक ववरद आरहप भर ववरवचत वकयत जत चतकत हह।

6.        पततवलर वतरमतन मम अवभयहजन सतकर सस० (पर०डबलयय०-1)           वनदनत वमशत कक खजरह हकतत वनयत हह। इस सतर पर
           वतवदनर मतकदमत शरमतर वनदनत वमशत दतरत पतथरनत पत पसततत कर उमतशसकर वतवतरर,  पभत,     ववनहद कत मतर व रतजकश

  कत मतर कह धतरत-319               दस०प०सस० कक तहत तलब करनक कक यतचनत कक गयर हह। वतवदनर मतकदमत कक कथनतनतसतर वववकचक
       दतरत उपरहक वयवकयय कक दबतव मम आकर जतन-           बयझकर गलत तररकक सक उपरहक वयवकयय कत नतम ववलहवपत कर वदयत
       गयत हह। ववपकर दतरत घहर ववरहध वकयत गयत।

7.         यह ववखध कत सतसथतवपत खसदतनत हह वक धतरत 319         द०प०स० कक अनतसतर जहतन वकसर अपरतध वक जतसच अथवत
                     ववचतरण कक ददरतन सतकय सक यह पतरत हहतत हह वक ऐसत कहई वयवक जह अवभयतक नहह हह उसकक दतरत ऐसत कहई अपरतध

                कतररत वकयत गयत हह खजसकक खलए उस वयवक कत अवभयतक कक सतथ ववचतरण वकयत जत सकतत हह,   वहतस नयतयतलय उस
                   वयवक कक ववरद उस अपरतध कक खलए खजसकत उसकक दतरत कतररत वकयत जततत पतरत हहतत हह कतयरवतहर कर सकतत हह।

                    उक धतरत कक अधरन शवक वहवकवकक हह एवस इन शवकयय कत पयहग दतणणडक नयतय पतप करनक कक खलए वकयत जतनत चतवहए।
              इस समबनध मम मतननरय सवरचच नयतयतलय दतरत पवतपतवदत ववखध वयवसथत हरदरप खससह बनतम पसजतब रतजय

 ए०आइ०आर० 2014  एस०सर०डबलय० 667          कत उलकख आवशयक हह। मतननरयय सवरचच नयतयतलय दतरत उक ववखध
         वयवसथत मम यह ववखधक खसधतनत पवतपतवदत वकयत हह वक - "Power under S. 319, Cr. P.C. is a discretionary

and an extraordinary power. It is to be exercised sparingly and only in those cases where the
circumstances of the case so warrant.  It is not to be exercised because the Magistrate or the

Sessions Judge is of the opinion that some other person may also be guilty of committing that
offence. Only where strong and cogent evidence occurs against a person from the evidence led

before the Court that such power should be exercised and not in a casual and cavalier manner.
Thus, though only a prima facie case is to be established from the evidence led before the Court

not necessarily tested on the anvil of cross-examination, it requires much stronger evidence than
mere probability of his complicity. The test that has to be applied is one which is more than prima

facie case as exercised at the time of framing of charge, but short of satisfaction to an extent that
the evidence if goes un rebutted, would lead to conviction."

8.                मतननरय उचच नयतयतलय इलतहतबतद दतरत ववखध वयवसथत एस०कक वमरन उरर अजय कत मतर वमरन पवत उतर पदकश
             रतजय व अनय तथत नरकनद कत मतर वमशत पवत उतर पदकश रतजय व अनय 2014 (2) जक.आई.सर. 298 (इलत.)   मम यह सपष

       रप सक पतववधतवनत वकयत हह वक धतरत 319           द०प०स० कक शवक नयतयतलय कह तकनरवक रप सक अणखतयतर करतक हहए
              अमल मम नहह लतयर जतनर चतवहयक। कक वल कत छ सतकय पसततववत अवभयतकगण कक ववरद उपलबध हह,   इस आधतर पर

 धतरत 319                 द०प०स० कत पतथरनत पत सवरकतर नहह वकयत जतनत चतवहयक। नयतयतलय कह यह दकखनत अपकवकत हह वक कयत
           पततवलर पर इतनत सतकय उपलबध हह वक अवभयतकगण कक दहषखसद ससभव हह।

9.       इस सतर पर उपरहक ववणरत धतरत 319           द०प०सस० एवस ववखध वयवसथतओस मम पवतपतवदत खसदतनत कक आलहक मम इस
                   तथय कत अवलहकन वकयत जतनत हह कयत पकरण मम उपलबध सतकय कक आधतर पर अनय वयवकयय जह कक पथम सयचनत
            ररपहरर मम नतमजद थक परनतत खजनकक ववरद आरहपपत पकवषत नहह वकयत गयत हह,      ववचतरण हकतत तलब करनक यहगय हह।

10.                  कक स डतयरर एवस पततवलर पर पसततत समसत पपतय तथत सतकय कक अवलहकन सक वववदत हहतत हह वक  पसततत पकरण
     मम वतवदनर मतकदमत दतरत उमतशसकर वतवतरर  ,   पभत  ,              ववनहद कत मतर व रतजकश कत मतर पर दहकज मतसगनक एव पततडनत करनक कक  

                  सतमतनय आरहप लगतयक गयक हह। वतवदनर मतकदमत दतरत वकसर भर वयवक कक वववनवदरष भयवमकत नहह बततयर गयर हह। वतवदनर
                   मतकदमत दतरत मतखय पररकत मम वदयक गयक बयतन मम भर यह कथन वकयत गयत हह वक ववदतई हहनक कक  10-12     वदन उपरतनत हर  

   वतवदनर मतकदमत कक ससतर  ,             सतस व जकठ दतरत अवतररक दहकज कक मतसग कक जतनक लगर  ,      परनतत इसकक अवतररक उपरहक  
                  वयवकयय कक ववरद वतवदनर मतकदमत दतरत कहई भर वववशष कथन नहह वकयत गयत हह। वतवदनर मतकदमत दतरत सवयस कथन

               वकयत गयत हह वक वतवदनर मतकदमत कक वपतत दतरत अवभयतक ववनय कत मतर वतवतरर कह मत०  96,000/-      नगद वदयक गयक।  
मतरनक  -                   पररनक कत भर कथन अवभयतक ववनय कत मतर वतवतरर पर हर वकयत गयत हह तथत वववशष घरनतओस सक समबणनधत  

                   कथन भर अवभयतक ववनय कत मतर वतवतरर कक बतवत हर वकयत गयत हह। इस पकतर जह भर कथन वकयक गयक हह  ,     वह मतत पवत  
                    कक ववरद वकयक गयक हह। इस पकतर वतवदनर मतकदमत दतरत मतखय पररकत मम ऐसत कहई वववशष कथन नहह वकयत गयत हह  ,  

                 खजससक वक अवभयतक ववनय कत मतर वतवतरर यत अनय अवभयतकगण कक घरनतकम मम भयवमकत पररलवकत हह। यहतन पर इस
                   तथय कत भर उलकख वकयत जतनत आवशयक हह वक अनय अवभयतकगण कक ववरद वकसर वववशष भयवमकत कत उलकख न तह



                   पथम सयचनत ररपहरर मम हह एवस न हर वतवदनर मतकदमत कक बयतनय मम हह। मतननरय उचचतम नयतयतलय दतरत पतररत कस सरतज
    बनतम सरकर आर पसजतब  2000 (5)      एस सर सर  207      ए आई आर  2000     एस सर  2324;       मयजय रतय बनतम सरकर आर  

  वकसर बसगतल  (    वकवमनल अपरल नस०  - 1717/2012)      वनणरत वदनतसक  17.04.2014;         गरतत मकहरहतत व एक अनय बनतम  
  सरकर आर यय  .  पर  .      व एक अनय  ,     ए०आई०आर०  2013    एस०सर०  181            मम वयक वकयक गयक मत व ववखधक दषतसत कक  

                 अनतसतर यवद अवभयतकगण कक ववरद मतत मतनखसक एवस शतररररक पततडनत वकयक जतनक कत सतमतनय आककप वकयत गयत हह
                  एवस वकसर वववशष घरनत कत उलकख नहह वकयत गयत हह तब पररवतवदनर कक समसत ससतरतलरजन कह तलब वकयत जतनत

    नयतवयक पवकयत कत दतरपयहग हहगत।

                   अतय मतमलक कक तथय एवस पररणसथवतयय कक दवषगत एवस वतवदनर मतकदमत दतरत वदए गए बयतनय मम मतत सतधतरण रप सक
                    अनय अवभयतकगण घरनत मम भयवमकत हहनत कथन वकयत गयत हह। इस दशत मम यवद इस सतर पर भर अवधतररत कर खलयत

                  जतए वक वतवदनर मतकदमत दतरत वदए गए बयतन एवस अनय सतकय वतद कक अणनतम सतर तक खणणडत नहह हयगक ,  तब भर
                   अनय अवभयतकगण कक दहषर करतर वदए जतनक कक ससभतवनत सतद यर हह। अतय नयतयतलय कक मत मम अनय वयवकयय कह बतदर

            अवभयतकगण तलब वकयत जतनत नयतयहवचत नहह हह। पतथरनतपत वनरसत वकयक जतनक यहगय हह।

आदकश

   पतथरनत पत अनतगरत धतरत-319          द०प०स० वनरसत वकयत जततत हह। पततवलर वतसतक खजरह पर०डबलयय०-1  वदनतसक
19.06.2024   कह पकश हह।" 

(viii) Challenging the order dated 15.06.2024, the applicant preferred a Criminal

Revision No. 223/2024 (Vandana Mishra vs. State of U.P. and others), which has

also been rejected by the order impugned dated 21.08.2024 passed by Third

Additional District and Sessions Judge, Bahraich (in short "revisional court").

In the aforesaid background of the case, the instant application has been filed

before  this  Court  challenging  the  orders  impugned  dated  15.06.2024  and

21.08.2024.

Impeaching  the  orders  impugned  dated 15.06.2024  and  21.08.2024,  learned

counsel  for  the applicant  says  that  the trial  court  also  revisional  court  while

rejecting the application of the applicant has not considered the law settled by

the  Hon'ble  Apex  Court  on  the  issue  in  various  pronouncements,  as  such,

indulgence of this Court is required in the matter.

It  is  also  stated  that  the  evidence  before  the  trial  court  ought  to  have  been

considered  for  the  purposes  of  rejecting  or  allowing  the  application  under

Section 319 Cr.P.C. and in the instant case, the trial court while rejecting the

application  preferred  by  the  applicant  under  Section  319  Cr.P.C.  has  not

considered the statement of the applicant/victim recorded before it in its true

spirit,  as  appears  from  the  order  dated  15.06.2024  nor  the  revisional  court

considered the same while dismissing the revision vide order dated 21.08.2024,

inadvertently indicated as order dated 21.08.2021 in the prayer clause. As such,

indulgence of this Court is required in the matter.

Learned AGA opposed the present application. He says that the orders impugned

dated 15.06.2024 and 21.08.2024 are just and proper and are not liable to be

interfered with by this Court. 

Considered the aforesaid and perused the record. 

The law on the issue is well settled. In view of the observations made by the

Hon'ble Apex Court in the judgment passed in the case of  Hardeep Singh Vs.

State of Punjab (2014) 3 SCC 92, Brijendra Singh and Others Vs. State of

Rajasthan, (2017) 7 SCC 706, Rajesh and Others Vs. State of Haryana, (2019)



6 SCC 368, Manjeet Singh Vs. State of Haryana & Ors., (2021) 18 SCC 321,

Sukhpal Singh Khaira Vs.  State of Punjab, (2023) 1 SCC 289, Yashodhan

Singh and Others Vs. State of U. P. and Others, (2023) LiveLaw (SC) 576 :

2023 INSC 652, the trial Court while exercising the power under Section 319

Cr.P.C. is under obligation to consider the evidence recorded before it during

trial as also the evidence received by it after cognizance is taken and before

commencement of trial. 

The  Hon'ble  Apex  Court  in  the  case  of  Hardeep  Singh (supra) in  para  78

observed  that "the  word  "evidence"  in  Section  319  CrPC means  only  such

evidence as is made before the court, in relation to statements, and as produced

before the court, in relation to documents. It is only such evidence that can be

taken into account by the Magistrate or the court to decide whether the power

under Section 319 CrPC is to be exercised and not on the basis of material

collected  during  the  investigation".  and  thereafter  in  para  85  it  has  been

observed  that  "in  view  of  the  discussion  made  and  the  conclusion  drawn

hereinabove,  the  answer  to  the  aforesaid  question  posed  is  that  apart  from

evidence recorded during trial, any material that has been received by the court

after cognizance is taken and before the trial commences, can be utilised only

for corroboration and to support the evidence recorded by the court to invoke

the  power  under  Section  319  CrPC.  The  "evidence"  is  thus,  limited  to  the

evidence recorded during trial." and subsequently, in the case of Rajesh and

Others (supra) in para 6.8 held that  "Considering the law laid down by this

Court in Hardeep Singh [Hardeep Singh v. State of Punjab, (2014) 3 SCC 92 :

(2014)  2  SCC (Cri)  86]  and  the  observations  and  findings  referred  to  and

reproduced hereinabove, it emerges that (i) the Court can exercise the power

under  Section  319  CrPC  even  on  the  basis  of  the  statement  made  in  the

examination-in-chief of the witness concerned and the Court need not wait till

the cross-examination of such a witness and the Court need not wait for the

evidence against the accused proposed to be summoned to be tested by cross-

examination; and (ii) a person not named in the FIR or a person though named

in  the  FIR  but  has  not  been  charge-sheeted  or  a  person  who  has  been

discharged  can  be  summoned  under  Section  319  CrPC,  provided  from  the

evidence (may be on the basis of the evidence collected in the form of statement

made in the examination-in-chief of the witness concerned), it appears that such

person can be tried along with the accused already facing trial." and thereafter,

in the case of Manjeet Singh (supra) observed as under: 

"15. The ratio of the aforesaid decisions on the scope and ambit of the powers of the court under
Section 319CrPC can be summarised as under:

15.1.  That while exercising the powers under Section 319CrPC and to summon the persons not

charge-sheeted, the entire effort is not to allow the real perpetrator of an offence to get away
unpunished.

15.2.  For the empowerment  of  the courts to ensure that the criminal administration of  justice

works properly.

15.3. The law has been properly codified and modified by the legislature under CrPC indicating
as to how the courts should proceed to ultimately find out the truth so that the innocent does not

get punished but at the same time, the guilty are brought to book under the law.



15.4. To discharge duty of the court to find out the real truth and to ensure that the guilty does not
go unpunished.

15.5. Where the investigating agency for any reason does not array one of the real culprits as an

accused, the court is not powerless in calling the said accused to face trial.

15.6. Section 319CrPC allows the court to proceed against any person who is not an accused in a
case before it.

15.7. The court is the sole repository of justice and a duty is cast upon it to uphold the rule of law

and, therefore, it will be inappropriate to deny the existence of such powers with the courts in our
criminal justice system where it is not uncommon that the real accused, at times, get away by

manipulating the investigating and/or the prosecuting agency.

15.8. Section 319CrPC is an enabling provision empowering the court to take appropriate steps
for proceeding against any person not being an accused for also having committed the offence

under trial.

15.9. The power under Section 319(1)CrPC can be exercised at any stage after the charge-sheet is
filed  and  before  the  pronouncement  of  judgment,  except  during  the  stage  of  Sections

207/208CrPC, committal,  etc.  which is only a pre-trial  stage intended to put the process  into
motion.

15.10. The court can exercise the power under Section 319CrPC only after the trial proceeds and

commences with the recording of the evidence.

15.11. The word "evidence" in Section 319CrPC means only such evidence as is made before the
court, in relation to statements, and as produced before the court, in relation to documents.

15.12.  It is only such evidence that can be taken into account by the Magistrate or the court to

decide whether  the power under Section 319CrPC is to be exercised and not on the basis of
material collected during the investigation.

15.13.   If  the  Magistrate/court  is  convinced  even  on  the  basis  of  evidence  appearing  in  

examination-in-chief, it can exercise the power under Section 319CrPC and can proceed against
such other person(s).

15.14.  That  if  the  Magistrate/court  is  convinced  even  on  the  basis  of  evidence  appearing  in

examination-in-chief, powers under Section 319CrPC can be exercised.

15.15.  That power under Section 319CrPC can be exercised even at the stage of completion of
examination-in-chief  and the  court  need not  to  wait  till  the  said evidence  is  tested on cross-

examination.

15.16.  Even in a case where the stage of giving opportunity to the complainant to file a protest
petition urging upon the trial court to summon other persons as well who were named in FIR but

not implicated in the charge-sheet has gone, in that case also, the court is still not powerless by
virtue of Section 319CrPC and even those persons named in FIR but not implicated in the charge-

sheet can be summoned to face the trial, provided during the trial some evidence surfaces against
the proposed accused (may be in the form of examination-in-chief of the prosecution witnesses).

15.17.  While  exercising  the  powers  under  Section  319CrPC the  court  is  not  required  and/or

justified in appreciating the deposition/evidence of the prosecution witnesses on merits which is
required to be done during the trial.

16. Applying the law laid down in the aforesaid decisions to the facts of the case on hand we are of

the  opinion  that  the  learned  trial  court  as  well  as  the  High  Court  have  materially  erred  in
dismissing  the  application  under  Section  319CrPC  and  refusing  to  summon  the  private

respondents herein to face the trial in exercising the powers under Section 319CrPC. It is required
to be noted that in FIR No. 477 all the private respondents herein who are sought to be arraigned

as  additional  accused  were  specifically  named  with  specific  role  attributed  to  them.  It  is
specifically mentioned that while they were returning back, Mahindra XUV bearing no. HR 40A

4352 was standing on the road which belongs to Sartaj Singh and Sukhpal. Tejpal, Parab Saran
Singh, Preet Samrat and Sartaj were standing. Parab Sharan was having lathi in his hand, Tejpal

was having a gandasi, Sukhpal was having a danda, Sartaj was having a revolver and Preet Singh



was sitting in the jeep. It is specifically mentioned in the FIR that all the aforesaid persons with
common intention parked the Mahindra XUV HR 40A 4352 in a manner which blocks the entire

road and they were armed with the weapons.

17. Despite the above specific allegations, when the charge-sheet/final report came to be filed only
two persons came to be charge-sheeted and the private respondents herein, though named in the

FIR, were put/kept in Column 2. It is the case on behalf of the private respondents herein that four
different DSPs inquired into the matter and thereafter when no evidence was found against them

the private respondents herein were put in Column 2 and therefore the same is to be given much
weightage  rather  than  considering/believing  the  examination-in-chief  of  the  appellant  herein.

Heavy reliance is placed on Brijendra Singh [Brijendra Singh v. State of Rajasthan, (2017) 7 SCC
706 : (2017) 4 SCC (Cri) 144] .

18. However none of DSPs and/or their reports, if any, are part of the charge-sheet. None of the

DSPs are shown as witnesses. None of the DSPs are investigating officer. Even on considering the
final report/charge-sheet as a whole there does not appear to be any consideration on the specific

allegations qua the accused, the private respondents herein, who are kept in Column 2. Entire
discussion in the charge-sheet/final report is against Sartaj Singh only.

19. So far as the private respondents are concerned only thing which is stated is:"During the

investigation of the present case, Shri Baljinder Singh, HPS, DSP Assandh and Shri Kushalpal,
HPS, DSP Indri found accused Tejpal Singh, Sukhpal Singh, sons of Gurdev Singh, Parab Sharan

Singh and Preet Samrat Singh sons of Mohan Sarup Singh caste Jat Sikh, residents of Bandrala
innocent and accordingly Sections 148, 149 and 341IPC were deleted in the case and they were

kept in Column 2, whereas challan against accused Sartaj has been presented in the Court."

20. Now thereafter  when in the examination-in-chief  the appellant  herein — victim — injured
eyewitness has specifically named the private respondents herein with specific role attributed to

them, the learned trial  court  as well  as the High Court ought to have summoned the private
respondents herein to face the trial. At this stage it is required to be noted that so far as the

appellant herein is concerned he is an injured eyewitness. As observed by this Court in State of
M.P. v. Mansingh [State of M.P. v. Mansingh, (2003) 10 SCC 414 : (2007) 2 SCC (Cri) 390] (para

9); Abdul Sayeed v. State of M.P. [Abdul Sayeed v. State of M.P., (2010) 10 SCC 259 : (2010) 3
SCC (Cri) 1262] ; State of U.P. v. Naresh [State of U.P. v. Naresh, (2011) 4 SCC 324 : (2011) 2

SCC (Cri) 216] , the evidence of an injured eyewitness has greater evidential value and unless
compelling reasons exist, their statements are not to be discarded lightly. As observed hereinabove

while  exercising  the  powers  under  Section 319CrPC the  court  has  not  to  wait  till  the  cross-
examination and on the basis of the examination-in-chief of a witness if a case is made out, a

person can be summoned to face the trial under Section 319CrPC.

21. Now so far as the reasoning given by the High Court while dismissing the revision application
and confirming the  order  passed  by  the  learned  trial  court  dismissing  the  application  under

Section 319CrPC is concerned, the High Court itself has observed that PW 1 Manjeet Singh is the
injured witness and therefore his presence cannot be doubted as he has received firearm injuries

along with the deceased. However, thereafter the High Court has observed that the statement of
Manjeet Singh indicates over implication and that no injury has been attributed to either of the

respondents except that they were armed with weapons and the injuries concerned are attributed
only to Sartaj Singh, even for the sake of arguments if someone was present with Sartaj Singh it

cannot be said that they had any common intention or there was meeting of mind or knew that
Sartaj would be firing. The aforesaid reasonings are not sustainable at all.

22. At the stage of exercising the powers under Section 319CrPC, the court is not required to

appreciate and/or enter on the merits of the allegations of the case. The High Court has lost sight
of the fact that the allegations against all the accused persons right from the very beginning were

for the offences  under Sections 302,  307,  341,  148 & 149IPC. The High Court has failed to
appreciate the fact  that for attracting the offence under Section 149IPC only forming part  of

unlawful assembly is sufficient and the individual role and/or overt act is immaterial. Therefore,
the  reasoning  given  by  the  High  Court  that  no  injury  has  been  attributed  to  either  of  the

respondents except that they were armed with weapons and therefore, they cannot be added as
accused is unsustainable. The learned trial court and the High Court have failed to exercise the

jurisdiction and/or powers while exercising the powers under Section 319CrPC.

23. Now so far as the submission on behalf of  the private respondents that though a common
judgment and order was passed by the High Court in Satkar Singh v. State of Haryana [ CRR No.

3238 of 2018 reported as Manjeet Singh v. State of Haryana, 2020 SCC OnLine P&H 2782 sub
nom Satkar Singh v. State of Haryana] at that stage the appellant herein did not prefer appeal



against the impugned judgment and order passed by the High Court in Manjeet Singh v. State of
Haryana [Manjeet  Singh v. State  of  Haryana,  2020  SCC OnLine  P&H 2782  [Ed. :  This  also

disposed of CRR No. 3238 of 2018 by a common judgment and order]] and therefore this Court
may not exercise the powers under Article 136 of the Constitution is concerned the aforesaid has

no substance. Once it is found that the learned trial court as well as the High Court ought to have
summoned the private respondents herein as additional accused, belated filing of the appeal or not

filing the appeal  at  a  relevant  time when this Court considered  the very judgment  and order
in Satkar Singh v. State of Haryana [ CRR No. 3238 of 2018 reported as Manjeet Singh v. State of

Haryana, 2020 SCC OnLine P&H 2782 sub nom Satkar Singh v. State of Haryana] cannot be a
ground not to direct to summon the private respondents herein when this Court has found that a

prima facie case is made out against the private respondents herein and they are to be summoned
to face the trial.

24. Now so far as the submission on behalf of the private respondents that though in the charge-

sheet the private respondents herein were put in Column 2 at that stage the complainant side did
not file any protest application is concerned, the same has been specifically dealt with by this

Court in Rajesh [Rajesh v. State of Haryana, (2019) 6 SCC 368 : (2019) 2 SCC (Cri) 801] . This
Court in the aforesaid decision has specifically observed that even in a case where the stage of

giving opportunity  to the complainant to  file  a  protest  petition urging upon the trial  court  to
summon other persons as well as who were named in the FIR but not implicated in the charge-

sheet has gone, in that case also, the court is still not powerless by virtue of Section 319CrPC.

25. Similarly, the submission on behalf of the private respondents herein that after the impugned
judgment and order passed by the High Court there is much progress in the trial and therefore at

this stage power under Section 319CrPC may not be exercised is concerned, the aforesaid has no
substance and cannot be accepted.  As per the settled proposition of law and as observed by this

Court in     Hardeep Singh     [Hardeep Singh     v.     State of Punjab, (2014) 3 SCC 92 : (2014) 2 SCC (Cri)  
86] , the powers under Section 319CrPC can be exercised at any stage before the final conclusion

of the trial. Even otherwise it is required to be noted that at the time when the application under
Section 319CrPC was given only one witness was examined and examination-in-chief of PW 1

was recorded and while the cross-examination of PW 1 was going on, application under Section
319CrPC was given which came to be rejected by the learned trial court. The order passed by the

learned trial court is held to be unsustainable. If the learned trial court would have summoned the
private respondents herein at that stage such a situation would not have arisen. Be that as it may,

as  observed  herein  powers  under  Section  319CrPC  can  be  exercised  at  any  stage  from
commencing of the trial and recording of evidence/deposition and before the conclusion of the

trial at any stage.

26. In  view of the above and for the reasons stated above,  the impugned judgment and order
[Manjeet Singh v. State of Haryana, 2020 SCC OnLine P&H 2782 [Ed. : This also disposed of

CRR No. 3238 of 2018 by a common judgment and order]] passed by the High Court and that of
the learned trial court dismissing the application under Section 319CrPC submitted on behalf of

the  complainant  to  summon  the  private  respondents  herein  as  additional  accused  are
unsustainable and deserve to be quashed and set aside and are accordingly quashed and set aside.

Consequently  the  application  submitted  on  behalf  of  the  complainant  to  summon  the  private
respondents herein is hereby allowed and the learned trial court is directed to summon the private

respondents herein to face the trial arising out of FIR No. 477 dated 27-7-2016 in Sessions Case
No. 362 of 2016 for the offences punishable under Sections 302, 307, 341, 148 & 149IPC." 

Having considered the facts of the instant case available on record including the

reasons  indicated  in  the  orders  under  challenge  dated 15.06.2024  and

21.08.2024, this Court finds that no interference is required in the orders passed

by the court concerned under challenge dated 15.06.2024 and 21.08.2024. It is

for the following reasons:-

(i) According to the observations made by the Hon'ble Apex Court in the case

of Geeta Mehrotra and others vs. State of U.P. and others  reported in (2012)

10 SCC 741,  Kahkashan Kausar v. State of Bihar  reported in (2022) 6 SCC

599 and Achin Gupta vs. State of Haryana and another reported in 2024 SCC

OnLine SC 759, practice of implicating entire family in matrimonial cases has

been deprecated. 



(ii) The law says that for summoning of witnesses in exercise of power under

Section 319 Cr.P.C., the trial court or any other court dealing with the matter, for

summoning a person to  face the trial,  should come to the satisfaction  to  an

extent that the evidence, if unrebutted, would lead conviction. [see: Paragraph

106 of Hardeep Singh vs. State of Punjab reported in (2014) 3 SCC 92.]

(iii) In the instant case, vague and bald allegations have been levelled in the FIR

as also before the trial court against opposite party Nos. 2 to 5 namely Uma

Shankar (father-in-law), Vinod Kumar (Jeth), Rajesh Kumar (Jeth) and Prabha

Devi (mother-in-law). As such, the evidence of PW-1, if goes unrebutted, would

not lead conviction.

Having observed above, the instant application is dismissed. 

Order Date :- 1.10.2024

Arun/-
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