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Neutral Citation No. - 2024:AHC-LKO:67858
Court No. - 13

Case :- APPLICATION U/S 482 No. - 8790 of 2024

Applicant :- Prabodh Chandra Rastogi (Drug Inspector) And Another
Opposite Party :- State Of U.P. Thru. Prin. Secy. Home Civil Sectt.
Lko And Another

Counsel for Applicant :- Mool Chandra,Sanjay Kumar Rao

Counsel for Opposite Party :- G.A.

Hon'ble Saurabh Lavania.J.

1. Shri Bipin Kumar Rai, Advocate, has put in appearance for the
private opposite party no.2 and has filed his Vakalatnama,

which is taken on record.

2. Heard learned counsel for the applicants, learned A.G.A. for the
State, learned counsel for opposite party no.2 and perused the

material available on record.

3. The present application under Section 528 Bharatiya Nagrik
Suraksha Sanhita, 2023 (in short "BNSS") has been filed by the
applicants, namely, Prabodh Chandra Rastogi and Manoj Singh

seeking the following main relief (s) :-

“The humble petitioners named above most respectfully submit that
for the facts, reasons and circumstances stated in the accompanying
affidavit, it is most respectfully prayed that this Hon’ble Court may
kindly be pleased to quash the order dated 31.07.2024 passed by
learned Chief Judicial Magistrate, Ayodhya (Annexure No.l) in case
No.12332/2020 (State Vs. Prabodh Chandra Rastogi) pertaining to
case crime No.421/2020 u/s 354, 354D, 323, 504 and 506 . P.C. PS.
Kotwali Nagar, District Faizabad whereby the application u/s 311
Cr.P.C. filed by the applicants has been rejected and also for
quashing the revisional court order dated 13.09.2024 (Annexure
No.2) passed by the court of Session Judge Faizabad in Criminal
Revision No.181/2024 (Prabodh Chandra Rastogi Vs. State of U.P. )
and further it is prayed that the Hon ble Court may kindly allow the
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application u/s 311 Cr.P.C. of the applicants for the re-examination
of PW.1 (Complainant) and P.W.2 (Victim), in the interest of
justice.”

The Chief Judicial Magistrate, Ayodhya (in short, ‘Magistrate’)
has passed the order dated 31.07.2024, under challenge, in Case
No.12332/2020 (State Vs. Prabodh Chandra Rastogi), arising
out of Case Crime No0.421/2020, under Sections 354, 354D,
323,504, 506 I.P.C. P.S. Kotwali Nagar, District Faizabad.

Vide order dated 31.07.2024, the Magistrate rejected the
application, preferred by the applicants under Section 311
Cr.P.C., on 03.04.2024, which was preferred for recalling the
P.W.1, the informant/opposite party no.2- Ram Chandra Pal,

and P.W.2/victim for further cross-examination.

It would be apt to indicate that cross-examination of P.W.1 and
P.W.2, after taking note of the specific allegations levelled in
the FIR as also the other material/evidence on record, was

concluded on 27.07.2022 and 12.04.2023, respectively.

The Magistrate rejected the application after taking note of the
fact that the witnesses, i.e. PW.1 and P.W.2 were duly cross-
examined on various dates. The reasons recorded in the order

dated 31.07.2024 are extracted hereinunder :-

"G TT GATTEA] BT ST [T GATGeH & Sidctia | fafed 8
f&5 qA@Ect 5 T S =RIGT GIRT FHR0T & 9fE [T @1
TR gATalelT &1 GATGed! 3 e bl drfarsl & NI dogseo-1
IIET HHT T 75 GIeT 1 T GG faTian 19.04.2022 Bl 37
P T & GGUNT FAUE G 39 WiE QT 19.04.2022,
23.05.2022 F 27.07.2022 @I favga [GRE @ =i & §H FBR
FAITE FINT HloTecro-2 WSar Tigft et 3z &1 geey giier i
21.12.2023 g 11.01.2023 I 3ifd5e &1 T & TGUT Fa9E G
g9 T8t G a1 11.01.2023, T 12.04.2023 @I favga fovg &1 7=
&1 afqrT FrefAruF | Sagh / Heff GRT IS fAfeE de sifdd Ta!
1T T & foraas 1l foive &g @relt @l g dord far ST
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JTTITF &l AT o ~IIIIeTT §INT Tr9et @ e [Fearor 8 fAaer
1T T 81 I8 grefar.um qrger i prfarel @ [AafEd @ o &
19T ¥ 1T STIT GRATET 81T &, TGHIR F=aqél &1 3k F gl
3TaGT 3T &RT 311 oFoHo [ITIbd 03.04.2024 TP 3=
ST BT B AT STENR 78] 81 37aaT e 13521 ST Iy &1

SR

T g Bl SR & TRgT Ml AGT-GF ST GRT 311
goFoHo fRTIfbd 03.04.2024 v Y &ira &1 waraef! ared 47
ST &IRT 313 GoFowo oI 12.08.2024 1 B9 811

JE&F =1 Florece
37T

The order dated 31.07.2024, passed by the Magistrate, was
challenged by the accused applicants in Criminal Revision
No.181 of 2024 (Prabodh Chandra Rastogi Vs. State of U.P.)
before the Sessions Judge, Faizabad (in short ‘Revisional
Court’). The Revisional Court also dismissed the revision vide
order dated 13.09.2024. The relevant portion of the same is

extracted hereinunder.

“9. T SR & AT H AT g H wEH o HegT Gl
TrefTa7 STl €%T 311 §oFowo [AReT 1T T-IT &1 U8 HiaT
Tear 1 &vT 311 5 SAET AT a8

311. Power to summon material witness, or examine person
present-

Any Court may, at any stage of any inquiry, trial or other
proceeding under this Code, summon any person as a witness, or
examine any person in attendance, though not summoned as a
witness, or recall and re-examine any person already examined, and
the Court shall summon and examine or recall and re-examine any
such person if his I evidence appears to it to be essential to the just
decision of the case.

10. 13GT7 3a% =TT FINT e 319 H 991 98 I TRE o
TG TTefT9F ST €1%T 311 GoFoHo AR Fv PT IE e
14T T & 1 gATaet 5 arel JeHT T a5 et $l ey gRiEr
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3ifbd 81 & THIT IaIT G FNT 39 GrEft I eI 19.04.2022,
23.05.2022 §27.07.2022 @ fa¥ga fowg &1 =i 81§61 7 diisar
arell W&l SIIET bl G GIET 37 &I & GET] TIIT & §RT §9
arefl & Q1 11.01.2023 T 12.04.2023 & favga [GRE &1 Tt 81
qrefAmd H g GRT PIS AT Fe Sifed & fbar T 8,
foraas 1 foivg 8 e @l g: derd 137 ST 37a9dads &l
A1 e =TT GRT F1et @ I8 [ARur &g 9T a7 77 &1
qrefTaE qret & PrRlars! @ [@efed 13 S @ ST | T
ST GReTfae 8T &

11. 3% =R 1 gFEe! & gRefierT © Rfea glar & & aega
Arer 1 e Y 2020 @# &1 gHed d G @reirr &1 aarT
SMIET & & THIG SAGHTT T FI7 S=rid gRT 313
Gofowo il [T ST T & Vq gaIact! GoHrT 4 Hhls qed &g
7RI et W8 81 37a% ~IrTerT @1 uAIaet! & afefierT | g o fafed
8IT & 135 Fepvur & q171e 37 ~rRiery & e ARy 7 35T 81
T 3T & Rl & 7o G871 I8 gRaildd & veT & f&
AGTT 31av =IRITeTT FINT 3719RIorT el Geer 1 q 2 3 fafer A
F1 T o F@ra ge d1 e H fAvga [GRE 1 T &1 aega
qHet & degl vg gREfagl § g/ s/aY ~IRierT §NT gIRd
3T 31T 4 &1 Tft sraerRur fafer W Fdfid sl 81

12. J&T g8 T2 Yl JeFH & & &RT 311 GoHoHo & S=rid
TEgT A9 P AR~ §RT AR [ S & e
TegT GG Saed] el 8 & BT gISviig T8 & i 9
IR T [I6G GG gioia g1 fafg [vg "Sethuraman Vs.
Rajamanickam 2009 (65) ACC 607 (sc)" @& Tt & T+ SFFae
~ITRITeT GIRT I8 JIENEd 1357 7147 & 13-

"Secondly, what was not realized was that the order passed by the
Trial Court 'refusing to call the documents and rejecting the
application U/s 311 Cr.P.C., were interlocutory orders and as such,
the revision against those orders was clearly barred under section

397(2) CrPC."

S GbIR &7 T HITH1T SF 17 §RT 1318 [T "Asif Hussain
Vs. State of U.P, 2007 (57) ACC 1036 (AII-D.B.)" ¥ 3Gl 151
T8

13. 37 3RS & gReflerT & wuF & 1 Qg1 3% =iy 3
FUS TihaT Tiedr 1 &RT 311 H He<T fbdl & e gFrEedt av
JUcTse & BT ~IIfAT AT BV 37T 3T_eT G 1T &)
STeTree 37T H 7 &l PIE JYGAT & T PIg fFaHaar & 3K 7 &



10.

11.
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FI e &1 fAgTT 1A% I 7 39T R8T dFAEER BT
GHIAT FaFT % §9 STeTred e GIRT 135977 &, fore avarely a7
FIZ AT T8 &1 §9 FBR Tegd A& & gryuiear & ae 3G
fAGT 31aY ~IRITeTT §IRT ST 37l 4 o T sy @bl gfevre
Ve 521 GRIEIT §eTa1 &, Ol AN [a5e) ST a1 &1

In the aforesaid background of the case, the instant application

has been filed.

Brief facts of the case, which are relevant for the purposes of
disposal of the present application, are to the effect that on
19.06.2022 an FIR was lodged making allegations against the
applicants to attract the offences under Sections 354, 294, 323,
504, 506 I.P.C. The said FIR was registered as FIR No0.0421 of
2020.

According to this FIR, the applicants and two others committed
the crime on 24.01.2020 at about 18:30 hours. This FIR was
registered against applicants and one unknown person. As per
this FIR, in nutshell, the accused named in the FIR on the date
of incident, i.e. on 24.01.2020 appeared in Paul Medical Care
Centre, Ayodhya (in short ‘Nursing Home’) and tried to molest
a lady staff of the Nursing Home and on being opposed by the
informant and other staff of the Nursing Home, the accused
assaulted the informant and also threatened the informant that
"I would close the Nursing Home and kill you". FIR further
says that the applicants sent the obscene massages to the victim.
After investigation, charge sheet was filed against the

applicants, as named in the FIR.

It would be apt to indicate that as per the case set up in the
present application, the FIR No0.0421 of 2020 was lodged on
19.06.2020 as the informant was not having valid licence for
the purposes of running the Nursing Home, which came into

the knowledge of applicant no.1/Prabodh Chandra Rastogi
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(Drug Inspector) while inspecting the Nursing Home on

24.01.2020 (date of alleged incident).

At this stage, on being asked as to whether any complaint was
filed/lodged between 24.01.2020 to 19.06.2020, i.e. the date of
incident indicated in the FIR and date of lodging of FIR,
learned counsel for the applicants failed to point out in this

regard.

Thus, in absence of any document related to filing a complaint
against opposite party no.2 and the specific pleadings in this
regard, this Court finds that the case set up by the applicants in
relation to lodging of FIR that in retaliation of inspection made
by the applicants on 24.01.2020 in which they came to the
conclusion that opposite party no.2 is running the Nursing

Home without any licence as per law, is not sustainable.

Now reverting to the facts of the case, which is pending
consideration before the Magistrate as Case No.12332 of 2020
(State Vs. Prabhodh Chandra Rastogi). From the contents of
the application(s) dated 03.04.2024, preferred by the applicants,
for summoning/recalling P.W.1 and P.W.2, respectively, it
appears that both the application(s) were preferred on the basis
of the statement made by the Investigating Officer (in short
‘1.0O.”) before the Magistrate and this statement of the I.O.
relates to 1nvestigating the matter in relation to the second
place of incident indicated in the FIR, i.e. "Kuchery gate" and
"whatsapp chat" as also submission of medical documents with
report submitted by the [.O. Paragraph Nos.2 and 4 of one of
the applications dated 03.04.2024 (Annexure No.6) are

reproduced hereinunder.

"2, ¥E [ 1399 I PR 7 39T HIET P GRTT 3 JbaH H
&I ST ¥9IT SARIT & Ggel BSEIH] Bl e et HiSder Gal @Il
7Y g e G AR Yic @ wHed) e 97 g5 off gveg [ddee 7 gee
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§CT & TEE H T Tl Pl FFIT TN IR & 3N 7 &SI ¥oT BT
fAeror &1 fasar & il 7 1T 1 faias @) & gar Wb & el gT
o1 RUlc 4 g arel & qa77 4 @8l H1 F9s%] & I g7 A% gic P
gCHT BT I&ieT &1 & 191 PIRUT Ih T=a=¢ H qIel | G [GIvg Berr
ST ~=IIfed J 3aedes &)

3. I [ gerF gar Ruid @& /9w 9R Yie @l g7 eTia-
24/01/2020 F1 Farft =t & ik TerT GEE Ruld 6 18 a1 R
19/06/2020 @ &5 §& & Sflolo & 3FHR HUH Far Ruld
THcfdeE TPHeT IS T HISHer RUIc aad @I [&F S &7 Serg &
gv=g fdaae 7 S dicwar Ryl @I [dd@T &7 9T 781 a9/ 747 &
3ifv 7 3 Afewer Rulc garaet 5 amfier 17 727 & 37 &t garaed!
Afewer RUIC enfaer & T famia- 21/06/2020 @1 & foraH ey &IvT
gIc $1 3qrY & IR foa7 B A T & [Adad & IF a5 a7 o
TaeT geT T al [3dgd F PEr & S vy H Jiel
gaGHAICTee, Ao qaT add &1 arel AT 7 Y Tarsl @&
arel fafead @l ot TarE! | fevar dvar 17ar 1 9H @O 7 el
gbeH H Sh f9vg G¥ foIvE [T ST 3i1q9qe & Tl ~=rierd &
TS & FIT 37T T/

4. T8 & g5 geHT WIS &IRT GICHYY & de d1 wict Pt
I @rTl & Ggh SIS | 1339 @l _ar T o 3% dc P
fefcte fbar T & 19 fi=g & w=e fadaes & 7y 1At T ar
fAdae F TR 5 O G- & d7 Pig AT T8 H & gwH
TEe 4 are] gapeHT ifsar & qar aand! &1 O @O 7 arel gaeHr
PI TS BND Ih 1675 N [SINE 1T STTT S7T99e 81"

Thus, in nutshell, the application(s) dated 03.04.2024 were
preferred on the basis of illegalities/irregularities/defects

committed by the 1.O. during investigation.

In the aforesaid background, impeaching the order, under
challenge, learned counsel for the applicant has placed reliance
upon the judgment of Hon’ble Apex Court in the case of Satbir
Singh v. State of Haryana, AIR ONLINE 2023 SC 882 and
submitted that as per settled principle of law the application
ought to have been allowed by the trial Court and the order
impugned is against the principle settled in this regard as also
the observations made by the Hon'ble Apex Court in regard to
expression 'Fair Trial'. As such, interference of this Court is

required in the matter.
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Learned counsel for opposite party no.2 as well as learned
A.G.A. opposed the present application which relates to recall
of witnesses in exercise of power conferred under Section 311
Cr.P.C.. It is stated that as per settled principle of law, for filling
lacunas a witness cannot be recalled or permitted to be recalled.
Prayer 1s to affirm the impugned order and dismiss the

application.

Considered the aforesaid facts and the observations made by the
trial Court in the order dated 22.08.2024 and the principles
related to recall of witness under Section 311 Cr.P.C. settled by
the Hon'ble Apex Court in the case(s) of Mohd. Khalid Versus
State of West Bengal (2002) 7 SCC 334; Natasha Singh vs.
CBI, (2013) 5 SCC 741 : (2013) 4 SCC (Crri) 828 : 2013 SCC
OnLine SC 444; Mannan S.K. and Ors. V State of West
Bengal and Anr., AIR 2014. SC 2950. State of Haryana vs.
Ram Mehar and others (2016) 8 SCC 762; Swapan Kumar
Chatterjee vs. Central Bureau of Investigation, (2019) 14
SCC 328; Varsha Garg vs. State of Madhya Pradesh and
Others 2022 SCC OnLine SC 986 and as also by this Court
in Application under Section 482 Cr.P.C. No. 274 of 2022
(Ram Nayak Singh vs. State of U.P. & Another).

It is well settled by catena of decisions by the Hon'ble Apex
Court that the power under Section 311 Cr.P.C. must be
exercised with the care, caution and circumspection and only
for strong and valid reasons. The recall of a witness already
examined should not be a matter of course and discretion given
to the court in this regard has to be exercised judicially to
prevent failure of justice. The object of the provision as a whole
is to do justice not only from the point of view of the accused
and the prosecution but also from the point of view of an

orderly society.



21.

22.

23.

Page No.9 of 11

The Court is fully conscious of the position that after all the
trial is basically for the prisoners/accused and the Court should
afford an opportunity to them in the fairest manner possible. At
the same time, the Court should bear in mind that fair trial
entails the interest of the accused, the victim and the society
and, therefore, the grant of fair and proper opportunities to the
persons concerned, must be ensured being a constitutional goal,
as well as a human right. Recalling of witnesses has to be
applied on the basis of judicially established and accepted

principles.

In the facts of the case it would be apt to refer the observations
made in the judgment(s) passed in the case of Mohd. Khalid
(Supra) and Ram Mehar (Supra).

In the case of Mohd. Khalid (Supra), the Hon'ble Apex Court

observed as under:-

"Before parting with the case, we may point out that the Designated
Court deferred the cross-examination of the witnesses for a long
time. That is a feature which is being noticed in many cases.
Unnecessary adjournments give a scope for a grievance that the
accused persons get a time to get over the witnesses. Whatever be
the truth in this allegation, the fact remains that such adjournments
lack the spirit of Section 309 of the Code. When a witness is
available and his examination-in- chief is over, unless compelling
reasons arc there, the Trial Court should not adjourn the matter on
the mere asking. These aspects were highlighted by this Court in
State of U.P. v. Shambhu Nath Singh and others (2001) 4 SCC 667
and N.G. Dastane v. Shrikant Shivde (2001) 6 SCC 135. In the case
of State of U.P. v. Shambhu Nath Singh and others (2001) 4 SCC
667, this Court deprecated the practice of Courts adjourning cases
without examination of witnesses when they are in attendance with
the following observations.-

"9. We make it abundantly clear that if a witness is present in Court
he must be examined on that day. The Court must know that most of
the witnesses could attend the Court only at heavy cost to them,
after keeping aside their own avocation. Certainly they incur
suffering and loss of income. The meagre amount of bhatta
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(allowance) which a witness may be paid by the Court is generally a
poor solace for the financial loss incurred by him. It is a said plight
in the Trial Courts that witnesses who are called through summons
or other processes stand at a doorstep from morning till evening
only to be told at the end of the day that the case is adjourned to
another day. This primitive practice must be reformed by every one
provided the presiding officer concerned has a commitment towards
duty. No sadistic pleasure, in seeing how other persons summoned
by him as witnesses are standard on account of the dimension of his
judicial powers, can be a persuading factor for granting such
adjournments lavishly, that too in a casual manner."

In the case of Ram Mehar (Supra), the Hon'ble Apex Court

observed as under:-

"23. In Bablu Kumar and others v. State of Bihar and another,
(2015) 8 SCC 787 the Court referred to the authorities in Sidhartha
Vashisht alias Manu Sharma v. State (NCT of Delhi), (2010) 6 SCC,
Rattiram and others v. State of Madhya Pradesh (2012) 4 SCC 516,
J. Jayalalithaa and others v. State of Karnataka and others (2014) 2
SCC 401, State of Karnataka v. K. Yarappa Reddy (1999) 8§ SCC 715
and other decisions and came to hold that keeping in view the
concept of fair trial, the obligation of the prosecution, the interest of
the community and the duty of the court, it can irrefragably be
stated that the court cannot be a silent spectator or a mute observer
when it presides over a trial. It is the duty of the court to see that
neither the prosecution nor the accused play truancy with the
criminal trial or corrode the sanctity of the proceeding. They cannot
expropriate or hijack the community interest by conducting
themselves in such a manner as a consequence of which the trial
becomes a farcical one. It has been further stated that the law does
not countenance a "mock trial”. It is a serious concern of society.
Every member of the collective has an inherent interest in such a
trial. No one can be allowed to create a dent in the same. The court
is duty-bound to see that neither the prosecution nor the defence
takes unnecessary adjournments and take the trial under their
control. We may note with profit though the context was different,
yet the message is writ large. The message is - all kinds of individual
notions of fair trial have no room".

"38. At this juncture, we think it apt to state that the exercise of
power under Section 311 Cr.P.C. can be sought to be invoked either
by the prosecution or by the accused persons or by the Court itself.
The High Court has been moved by the ground that the accused
persons are in the custody and the concept of speedy trial is not
nullified and no prejudice is caused, and, therefore, the principle of
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magnanimity should apply. Suffice it to say, a criminal trial does not
singularly centres around the accused. In it there is involvement of
the prosecution, the victim and the victim represents the collective.
The cry of the collective may not be uttered in decibels which is
physically audible in the court premises, but the Court has to remain
sensitive to such silent cries and the agonies, for the society seeks
justice. Therefore, a balance has to be struck. We have already
explained the use of the words "magnanimous approach" and how it
should be understood. Regard being had to the concept of balance,
and weighing the factual score on the scale of balance, we are of the
convinced opinion that the High Court has fallen into absolute error
in axing the order passed by the learned trial Judge. If we allow
ourselves to say, when the concept of fair trial is limitlessly
stretched, having no boundaries, the orders like the present one may
fall in the arena of sanctuary of errors. Hence, we reiterate the
necessity of doctrine of balance”.

25. Considering the aforesaid as also the submissions advanced by

the learned counsel for the parties and the proposition of law on

the issue, this Court finds no force in the instant application.

26. Aforesaid is for the reason that it is trite law that defective or
illegal or irregular investigation would itself not vitiate the trial.
In the instant case, the application(s) dated 03.04.2024 seeking
prayer to recall PW.1 and P.W.2 were preferred on the basis of
illegality/irregularity committed by [.O. during investigation,
which is evident from paragraph 15 and 16 of this judgment,
and to the view of this Court, on this aspect of the case, even if
it is taken to be true that [.O. committed illegality/irregularity
during investigation, the P.W.1 and P.W.2 cannot be recalled for

further cross-examination.

27. For the reasons aforesaid, the instant application is dismissed.

No order as to costs.

Order Date :- 30.09.2024
Anand/-

Digitally signed by :-

ANAND KUMAR SRIVASTAVA

High Court of Judicature at Allahabad,
Lucknow Bench



