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Heard.

Present application has been filed by the applicant the

following main relief:-

"That in view of the facts and circumstances stated in
the accompanying affidavit, it is respectfully prayed
that the order dated 07.08.2024 passed by Additional
Sessions Judge/Fast Track Court-II, Bahraich in S.T.
No. 119/2019 (State Versus Faiz Khan and others)
thereby rejecting the application under section-311 Cr.
P.C. B-60 for summoning of PW-1 Meraj, PW-2 Abdul
Qadir, PW-3 Mahfooz Ahmad and PW-4 Nadeem,
Annexure No. 1 may be quashed and the application
under section-311 Cr. P.C. B-60 Annexure No. 7 may
be allowed in order to secure the ends of justice, or
any other suitable order which this Hon'ble Court may
deem fit in the circumstances of the case may also be
passed."

The order dated 07.08.2024, impugned herein, has been
passed by the Additional Sessions Judge, FTC-II, Bahraich (in
short "trial Court") in S.T. No. 119 of 2019 (State vs. Faiz
Khan and Others), Case Crime No. 73/2013 under Section 302,
307, 34, 323, 504, 506 IPC & 7 of Criminal Law Amendment

Act, Police Station-Dargah Sharif, District-Bahraich.
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Vide order dated 07.08.2024, under challenge, the trial
Court has rejected the application dated 30.07.2024 preferred
by the accused-applicant namely Babu S/o Shakil Khan under
Section 311 CrPC. This application was moved with a prayer to
recall Meraj (PW-1), Abdul Qadir (PW-2), Mahfooz Ahmad
(PW-3) and Nadeem (PW-4). The application dated 30.07.2024,

being relevant, is extracted hereinunder:-

HW \T‘ﬁ:

fRdeT & & wrger gRem  fawdl doueh a9ie 25.07.24 g0
Pl & 39T SifEedar [Hgad fear & Frell sifiged @ yd sifgaddr qeled
T N0SI0 1 HTT T TSI 2 3G Pllay T NS0 3 FERT HEHT
g flos<qo 4 TEH W gSH @ wHEwl H fovg T8 [3ar 8 SV 8
SUNIGT FIERTUT GeidH B Y & [ Gwld Bls " T8l adl off
glod Glord @ qard H 3I1Y =1l U¥ §919 1791 § o aoie | aredf
B =T TE AT YR, gWery = & GHE Wal d2d ol 8 d
I rlRd H QUNIaT AR @I GRET 89 T YUY acid 15a1
ST STTeTE 8/

3 SATT Sff | R 8 [ =rafed d greaad 98 e
SUNIFT R P G 8G =TT YR dTd He Bl HUT B |

The trial Court, after considering the averments made in
the application dated 30.07.2024, quoted above, as also the
facts of the case including the objections raised by the
prosecution, rejected the said application vide order dated
07.08.2024. The relevant portion of the order dated 07.08.2024,

reads as under:-

"G & G & GRYeT H UFIdes] & aciied < fafed gar &
& gega gret 4 SifvaiorT @1 SN W aiel gdeHr el fosego—1
#wror, el YloSeo—2 degel @ifay, Wl dlossqo—3 Hgel el
HNoSeqo—4 Flo TEIH, Wl floss<qo—s Ho 7o §BIo, TRl Fl0S0—6
wolla Wl flosso—7 X9 T Gvey  (GRCHICHBA!), ARl
HoSeqo—8 Hlo SHI T=, e floscqo—9 Ak fadgd el SHer
T=, WeE T0S<q0—10, THOSIZ0 SHIHIT 1957, Wl Hlosso—11 fad=d
U7 HIE Urved, WRfl fl0Se(0—12 BV gV, Wl fl0S&0—13 38U
[Rigrr gelier @ar, ARl dlossqo—14 Su—I¥led div g, wel
Hlossqo—15 THOSTS0 HAlY FAR g P qolierd avrar 17 &/

feI® 23.02.2023 &I [AgT7 FERIFH SIAAIGTT BN GIRT 3T
THE GV SNAITT Bl G HET T8 Jegd BN BT [ollgd HUT U
~IRITST §INT U=Tdell qivcd 377 =7 &NT 313 G050%0 f3Ia @1 Tt
g/ gwd fF T i ueft v Sfagairer SuNiad @1 §91T
ST &RT—-313 {OHOW0 faid 19.05.2023 &I 3ifba fbar T foreH
AT/ SIATH BT GIT + TFT 417 SYRIFT 3fdbd Y §Y HHIg
eI & BT BT BN, Tl fove §15 H & BT foiaa T BT
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9% g1 GAAC Whlg W &g HId @1 T STe! [Afr oy wwrg
WIed g T B UX I §INT RIS WY &g Siiad Sfaww H1 [T
TAT| RITITTT GIRT [&71% 19.06.2023 PI SIYFT §1§ FB U] TT BT
@l 9% 7S Bl AHTE Wed &G Y ST Saw QT T

[QTIP 04.08.2023 @I SAYFT BT & B [STI19eT EIRT HIfTI95 3—46
ared B9l @ B AT Belol BIAT AN ABTe AR gegd dvd O%
1T 7 QT TRIATIH Bl SARIH B W WIBR B gV SYaT ag,
T BT B WIS WET IGd BN DI STgANT & gV S [afer v wwig
e G¥Gd BN I R [QF1 T [a7Id 10.10.2023 FI SAYFT §Ig
3l B% VI ERT UG HRIIYH §—45 U HEAIT ST AT
SOEIEIE & [Q91 ]9 U¥ G GAqis Ped gV URIATIH §—45 ¥IBEN
YT §Y [orerr RISt W Qi 05.02.2019 BT HISHIGHTT Rfowey Tord
[T T TR g A Uv SfMgad B @1 T ST aa Whls g
Tvgd T @Y BT Geold [T AT/ SAF [AF 23.10.2023 G 01.11.2023
B A SgFT B SN W WBI W/ fove Tvgd T8l dar T va
31 a7 10.11.2023 ®I SloSeo1 Rfl TEIT FAR T BIHRIVT,
7ElY aifoqd! fafbodiory g8vise &7 Wy Sifdd 3T TIT T 396
317 fafer 22.11.2023 @I Sifagaa forar3er 8% B @ &l 3N § WHIS
e @ oy 4 Sloseqy 2 A il @1 sl gvgd [bar vq 89T fafer
P SRV TAD U SAYdd,/HEqd & fAgH SRTIdT GRT S PIF
URY T8 egd awd @7 folyd e fFar war| aegeiN gArae
TR U—49 £ 9T @I TH, Sl WE—siHgdd g Pl N W
POTTOTHOHID P TIFSY 3ATH B Hishel FRIRT 9IS Toid e
P T &g gegd @1 T off @I =1 §RT BN By, Iad Gt
P ToTq [T AT feIF 22.11.2023 B BT @I TP forgree B IR |
SId €311 0900 FRMTIH T,/48 g 141 791, ford sidqa
@ fAgrT SIfaaar §RT fai® 01.042024 & 37 7 Q2 G & Few
TIFAR [AveT B faar 37|

§9 PR € & SHYFT/EeH Bl @ B SN H INgd
TrRfAITE @ GINT SUNIge Iifad ST el dl Ud iR aifed
fRf&erd & aere [ S @ JrEar @1 T & o W ARl qvre
3GeT PIRY T HoT FHI: oS0 1, ToSeo 2 § YIoSo 3 & WY H
SFIGTT GINT FHI: [QF1d  11.12.2021, 24.02.2021 T 17.08.2021 Pl
gof &G W 3ffa YT T & va fossp 7 99 T= greed, forsl
qa% ST & 9q BT URTHICH BHY RIS G170 137 off, Bl 4T STarorT
GIRT GRErT NTIT T T & TAT WHIS 9T & WY H Wiy arg
3l G RIS @ RIAIYE UR Sl0SE0 1 Vel HElT GHR Wi, BIHNRT
il gvga gl &/ Iaid 19.052023 P SMAYFTTT BT FIF STl
eRT—313 QOH0W0 3Hfbd 81 & SURIT Whls A 8 Ul FTeY a9
I U9 @8 R ST aeY &Y I & YT SIS0 1, SIS 2
gvgd 1% T &) FE S1deE,/ YT GINT ABTS W H [ove AHig
TRl TG YT BT M BT [HAT TIT YT I B H 3A]H a1 Bl
3R W i Wl siaild aws Wed S SSiia adl BT ded Sy
ST FFPRIT Sloseqo 3 & WU H [a71d 25.04.2024 B 3ifdbd 15T
TIT & TRITNTT STAGH BT P SN F SB[ SEGId s siger
3SIIST &1 §T [&71d 02.08.2024 &I TRITTH 3758 & HIETH & FRITOT
T0Ssqo—1 TS, T WET H0So0—10 THOSNSO FHIBIT 95T Bl G
foRE 89 e % Terd d¥d @ ford T 31dad §1g @ fAgrT sifeaar
s sjeger Syfio @ @I SN W QTP 30.07.2024 Bl §—60 HITITH
SUNIGT T¥gd PN W fl0Ssgo 1 W9, Y0Se0 2 G Hilay,
oS0 3 FERU IEHG, UIS0 4 TIH B dAd BY [ONE e
@1 e BT ) Rgd GBRT H AT GeE =T GV HaRT
B @RT [T @ & [oly &% gI] [Q9 ]9 S8l [ 9 8
fabeq SIMGTTOT B SR W FR—aIN HrfA19E ST ERT 311 T0H0W0
vqgd &N, §9 UPRU & @IV IR H [+ PINT Y ¥ & |

SURIGT WG (AT @Javer & W 3dclidT YR I8
T SYRITT fafer @raver 5 srqenRa Rigral & weaad &/ e mvga
EX H SIS ERT Rl fl0Ssgo 1 I YoSe(o 15 Geiferd
BYIIT T BT & TAT IAFT H GAIGed] FHE eI B &Y H SIS0 3
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BT e T STfbd & BT & | AT/ SEGHITT B 3N H 3 TP
TS e 8 Iove TaTg Fvgd T8l 197 AT &

TIed el & gRyed & SRied [ddad & ¥ 8 fd 32T &
SuviaT el flossqo 1,23 T 4 foe 3l1ded _deld NIl _alsdl 8. Bl
ey gof 8 g7 & U9 aed /IAIFTI & g fdgrT aRkss ifdadr
8t gourer Ris gIRT glausienr gof @) o gal &) @il flossso 10 o
qiaalen 8 Y- dold @Il dlsl Tl B, g8 Wef TH03IS0 SHIBIA
s sitqaiRe_weEfl 8 fai# 20052022 @1 STATHTT B [oRE &G
T 3gevy & Uv 4l §9@ N W foNg 7 [Bd o uv fovE @
TR TG [HAT AT &/ AP BT Pl SR W Gvgd HrRIATH 352
ST &RT 311 T0H0W0 [3TIF 08.04.2024 HI [AReT [T ST JHT &,
forege g 3dedoT @1 3N W HTHY _Sed =raierd_ 5 grefaras
SITIT_EIRT 482 TOHOHY _T0 4045 /2024, B &I 3P _[oII3el_GIRT
BITHT @I (A1) J97_YeS 3% Jofl0 ZIRT _Fe _Gfaq. T8 g 3T
I¥qd_BNA_GN_HITAT S I A S&KT_FIAIT @&l eTid_02.05.
2024 P TR Hvd 8V [daRT ~Irareld &l B9 el qGivd [AvaiRa
BT Bl (597 e 17|

SuNigT el vd gRRefaal @l gfteTra v@d gy mrRiardd
gy T8 &/ degerR ST HRfAIUF $—58 9 §—60, v [
S A g

ST
STATHI / SAGFTIOT Bl SR W Gvgd URAITT 358 Td
g—60, ST €RT-311 GOH0W0, [IVed [HI1 ST &/ TagwrN gl
fAavaiRa @1 STl 8/ 9aTael avd 8%,/ THIg W 08.08.2024 &I 9T

gri"

It would be apt to indicate that earlier an application was
preferred by another accused-applicant namely Faiz Khan @
Ziaul through Fatima Khan (Mother) under Section 311 CrPC
and the same was rejected vide order dated 08.04.2024 by the
trial Court and challenging the same, the said accused
approached this Court by means of APPLICATION U/S 482 No.
- 4045 of 2024. This Court, after considering the facts of the
case, vide order dated 02.05.2024 dismissed the application
with observations that the trial Court may conclude the trial

expeditiously. The order dated 02.05.2024 reads as under:-

"Heard Sri Jyotiresh Pandey, the learned counsel for
the applicant and Sri Ashok Kumar Singh, learned
A.G.A.-I for the State and perused the record.

This application under Section 482 Cr.P.C. has been
filed to set-aside the order dated 08.04.2024; to issue
direction to respondent No.2-the Additional District
Judge (F.T.C.-ID, District Bahraich for not proceeding
the final arguments in the Criminal trial, during the
pendency of the instant application before this Court;
to issue directions to the respondent No.2-the



Additional District Judge (F.T.C.-II), District Bahraich
for summoning the witnesses prayed by the applicant
and permit the examination by the applicant's counsel
and to issue directions to the respondent No.2-the
Additional District Judge (F.T.C.-II), District Bahraich
to adhere with the Precedent and proposition of law
decided by the Hon'ble Supreme Court of India and
the Hon'ble High Courts.

Learned counsel for the applicant submits that the
applicant has been falsely implicated in Crime No. 73
of 2019, Police Station Dargah Shareef, Bahraich under
Sections 302, 307, 323, 504, 506, 34 ILP.C. and
Criminal Law Amendment Act and is in Jail Since
07.02.2019.

Learned counsel for the applicant further submits that
the applicant had filed an Application under Section
311 Cr.P.C. before the learned trial court and the trial
court vide impugned order dated 08.04.2024 rejected
the application of the applicant.

Learned counsel for the applicant further submits that
the earlier Advocate, who was engaged by the
applicant could not pursue the matter promptly and
could not examine the important witnesses of case,
thus for better adjudication of the case, the witnesses
(the list of witnesses given in the application) are
necessary to be cross-examined in the present case.

Sri Ajay Singh, learned A.G.A. for the State-opposite
party No.1 whereas opposed the argument of learned
counsel for the applicant and submits that the
application moved by the applicant under Section 311
Cr.P.C. is nothing, but a ploy to delay the trial of the
present case. The accused are facing trial under
Section 302, 307, 323, 504, 506, 34 LP.C. and
Criminal Law Amendment Act. All the important
witnesses have already been examined and the
statement of the accused under 313 Cr.P.C. has
already been recorded and were given final chance to
cross-examine defence witnesses on several dates and
several opportunities were given by the trial court, but
the applicant did not avail the same in time and
further adjournments and dates were sought and
ultimately on 22.11.2023 the accused Mohd. Faiz Khan
produced DW-2 Smt. Fatima Khan and no other
witnesses were produced, thus it was submitted that
the list given by the present applicant for their
witnesses are not necessary witnesses and now he has
changed his Advocates, which is nothing but a tactics
adopted to delay the trial. The application lacks merit
and is liable to be dismissed.
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Learned A.G.A. further submits that this Hon'ble Court
has already given a direction to the trial Court to
expedite the trial, but the order has not been annexed
by the applicant in the present application.

After hearing learned counsel for the parties and after
perusal of record, this Court finds that more than 15
witnesses have already been examined by the trial
court, who was important for adjudication of the case
and even the statement of the accused under Section
313 Cr.P.C. and the statement of defence witnesses
were also recorded by the trial Court in spite of the
several opportunities given to the accused, now the
application which was moved by the applicant at this
stage that the earlier counsel did not examine all the
important witnesses is not a ground to entertain the
application under Section 311 Cr.P.C.. Merely,
changing the Advocate will not justify the case of the
accused and is not a ground to allow him to cross-
examine further witnesses, whereas 15 witnesses have
already been examined in the present case, thus there
appears force in the argument of learned A.G.A. for
the State that the applicant is adopting a tactics to
delay the trial of the present case, thus the relief
sought by the applicant cannot be granted by this
Court and the instant application lacks merit and is
liable to be dismissed.

Dismissed accordingly.

The Trial Court may conclude the trial expeditiously,
as per the time granted by the High Court, without
granting any unnecessary adjournment to either of the
parties, unless there is some legal impediment or
unless there is any order passed by the higher court
staying the proceedings of the case.”

In the aforesaid background of the case, present
application has been filed challenging the order dated
07.08.2024.

Learned counsel for the applicant impeaching the order
dated 07.08.2024 passed by the trial Court stated that as per
settled principle of law, the application ought to have been
allowed and order impugned is against the principle settled in

this regard as also the observations made by the Hon'ble Apex
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Court in regard to expression "Fair Trial". As such, interference

of this Court is required in the matter.

Learned AGA opposed the present application. He stated
that the application was moved with sole intention to delay the
trial, which is impermissible and in these circumstances of the
case, the application has rightly been rejected by the trial

Court.

Considered the submissions advanced by the learned
counsel for the parties and perused the record including the
observations made by the trial Court in the order dated
07.08.2024 and the principles related to recall the witnesses
under Section 311 Cr.P.C. settled by the Hon'ble Apex Court in
the case(s) of Mohd. Khalid vs. State of West Bengal (2002) 7
SCC 334, Natasha Singh vs. CBI, (2013) 5 SCC 741 : (2013) 4
SCC (Cri) 828 : 2013 SCC OnLine SC 444, State of Haryana vs.
Ram Mehar and others; (2016) 8 SCC 762, State (NCT of Delhi)
vs. Shiv Kumar Yadav and Another, (2016) 2 SCC 402; Swapan
Kumar Chatterjee vs. Central Bureau of Investigation, (2019) 14
SCC 328; Varsha Garg vs. State of Madhya Pradesh and Others;
2022 SCC OnLine SC 986 and as also by this Court in
Application under Section 482 Cr.P.C. No. 274 of 2022 (Ram
Nayak Singh vs. State of U.P. & Another).

It is well settled by catena of decisions by the Hon'ble
Apex Court that the power under Section 311 Cr.P.C. must be
exercised with the care, caution and circumspection and only
for strong and valid reasons. The recall of a witness already
examined should not be a matter of course and discretion given

to the court in this regard has to be exercised judicially to
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prevent failure of justice. The object of the provision as a
whole is to do justice not only from the point of view of the
accused and the prosecution but also from the point of view of

an orderly society.

The Court is fully conscious of the position that after all
the trial is basically for the prisoners/accused and the Court
should afford an opportunity to them in the fairest manner
possible. At the same time, the Court should bear in mind that
fair trial entails the interest of the accused, the victim and the
society and, therefore, the grant of fair and proper
opportunities to the persons concerned, must be ensured being
a constitutional goal, as well as a human right. Recalling of
witnesses has to be applied on the basis of judicially

established and accepted principles.

In the facts of the case, it would be apt to refer the
observations made in the judgment(s) passed in the case of

Mohd. Khalid (Supra) and Ram Mehar (Supra).

In the case of Mohd. Khalid (Supra), the Hon'ble Apex

Court observed as under:-

"Before parting with the case, we may point out that
the Designated Court deferred the cross-examination of
the witnesses for a long time. That is a feature which
is being noticed in many cases. Unnecessary
adjournments give a scope for a grievance that the
accused persons get a time to get over the witnesses.
Whatever be the truth in this allegation, the fact
remains that such adjournments lack the spirit of
Section 309 of the Code. When a witness is available
and his examination-in- chief is over, unless
compelling reasons arc there, the Trial Court should
not adjourn the matter on the mere asking. These
aspects were highlighted by this Court in State of U.P.
v. Shambhu Nath Singh and others (2001) 4 SCC 667
and N.G. Dastane v. Shrikant Shivde (2001) 6 SCC
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135. In the case of State of U.P. v. Shambhu Nath
Singh and others (2001) 4 SCC 667, this Court
deprecated the practice of Courts adjourning cases
without examination of witnesses when they are in
attendance with the following observations:-

"9. We make it abundantly clear that if a witness is
present in Court he must be examined on that day.
The Court must know that most of the witnesses could
attend the Court only at heavy cost to them, after
keeping aside their own avocation. Certainly they
incur suffering and loss of income. The meagre
amount of bhatta (allowance) which a witness may be
paid by the Court is generally a poor solace for the
financial loss incurred by him. It is a said plight in
the Trial Courts that witnesses who are called through
summons or other processes stand at a doorstep from
morning till evening only to be told at the end of the
day that the case is adjourned to another day. This
primitive practice must be reformed by every one
provided the presiding officer concerned has a
commitment towards duty. No sadistic pleasure, in
seeing how other persons summoned by him as
witnesses are standard on account of the dimension of
his judicial powers, can be a persuading factor for
granting such adjournments lavishly, that too in a
casual manner."”

In the case of Ram Mehar (Supra), the Hon'ble Apex

Court observed as under:-

"23. In Bablu Kumar and others v. State of Bihar and
another, (2015) 8 SCC 787 the Court referred to the
authorities in Sidhartha Vashisht alias Manu Sharma v.
State (NCT of Delhi), (2010) 6 SCC, Rattiram and
others v. State of Madhya Pradesh (2012) 4 SCC 516,
J. Jayalalithaa and others v. State of Karnataka and
others (2014) 2 SCC 401, State of Karnataka v. K.
Yarappa Reddy (1999) 8 SCC 715 and other decisions
and came to hold that keeping in view the concept of
fair trial, the obligation of the prosecution, the
interest of the community and the duty of the court,
it can irrefragably be stated that the court cannot be a
silent spectator or a mute observer when it presides
over a trial. It is the duty of the court to see that
neither the prosecution nor the accused play truancy
with the criminal trial or corrode the sanctity of the
proceeding. They cannot expropriate or hijack the
community interest by conducting themselves in such
a manner as a consequence of which the trial becomes
a farcical one. It has been further stated that the law
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does not countenance a "mock trial". It is a serious
concern of society. Every member of the collective has
an inherent interest in such a trial. No one can be
allowed to create a dent in the same. The court is
duty-bound to see that neither the prosecution nor the
defence takes unnecessary adjournments and take the
trial under their control. We may note with profit
though the context was different, yet the message is
writ large. The message is - all kinds of individual
notions of fair trial have no room"."

"38. At this juncture, we think it apt to state that the
exercise of power under Section 311 Cr.P.C. can be
sought to be invoked either by the prosecution or by
the accused persons or by the Court itself. The High
Court has been moved by the ground that the accused
persons are in the custody and the concept of speedy
trial is not nullified and no prejudice is caused, and,
therefore, the principle of magnanimity should apply.
Suffice it to say, a criminal trial does not singularly
centres around the accused. In it there is involvement
of the prosecution, the victim and the victim
represents the collective. The cry of the collective may
not be uttered in decibels which is physically audible
in the court premises, but the Court has to remain
sensitive to such silent cries and the agonies, for the
society seeks justice. Therefore, a balance has to be
struck. We have already explained the use of the
words "magnanimous approach” and how it should be
understood. Regard being had to the concept of
balance, and weighing the factual score on the scale
of balance, we are of the convinced opinion that the
High Court has fallen into absolute error in axing the
order passed by the learned trial Judge. If we allow
ourselves to say, when the concept of fair trial is
limitlessly stretched, having no boundaries, the orders
like the present one may fall in the arena of sanctuary
of errors. Hence, we reiterate the necessity of doctrine
of balance".

Having considered the aforesaid, this Court finds that
application was moved with sole intention to delay the trial

and the process adopted by the defence is nothing, but an

abuse of process of law. It is for the following reason(s):-

applicant(s)

(i) The witnesses of the prosecution, in relation to whom

the application under Section 311 CrPC was moved by

namely Meraj (PW-1), Abdul Qadir (PW-2),
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Mahfooz Ahmad (PW-3) and Nadeem (PW-4), were duly cross
examined by Sri Brij Pal Singh, Advocate, Counsel engaged by

the accused-applicant.

(ii) The application preferred by the co-accused Faiz Khan
@ Ziaul under Section 311 CrPC was rejected vide order dated
08.04.2024 by the trial Court and challenging the same, an
APPLICATION U/S 482 No. - 4045 of 2024 has been filed,
which was dismissed by this Court vide order dated 02.05.2024
with direction/observation to trial Court to conclude the trial

expeditiously.

(iii) The application under Section 311 CrPC in issue was
moved by the Counsel engaged subsequently by the applicant
and as per judgment passed in the case of State (NCT of Delhi)
(Supra), mere change of counsel cannot be a ground to recall

the witness.

For the reasons aforesaid, the instant application is hereby

dismissed. No orders as to costs.

Order Date :- 30.9.2024
Vinay/-

High Court of Judicature at Allahabad,

Lucknow Bench
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