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             Neutral Citation No. - 2024:AHC-LKO:30789-DB

Court No. - 2

Case :- FIRST APPEAL No. - 125 of 2018

Appellant :- Kaushal Shankar Pandey

Respondent :- The Principal Judge Family Court Lucknow And 

Another

Counsel for Appellant :- Saroj Kumar Shukla,Gaurav Shukla,Vishal 

Mishra

Counsel for Respondent :- Asim Kumar Singh,Chandra Bhushan 

Pandey

Hon'ble Rajan Roy,J.

Hon'ble Om Prakash Shukla,J.

Heard  Shri  Saroj  Kumar  Shukla,  learned  counsel  for  the

appellant and Shri Chandra Bhushan Pandey, learned counsel for the

respondent no. 2.

This is a first appeal under Section 19 of the Family Courts Act,

1984 challenging the judgment and order dated 22.09.2018 passed by

Principal  Judge,  Family Court,  Lucknow in Misc.  Case  No.  195 of

2018; Kaushal Shankar Pandey Vs. Smt. Sandhya Pandey.

The  facts  of  the  case  are  that  marriage  of  the  appellant  was

solemnized with the respondent no. 2 on 12.02.2018, as claimed by the

appellant herein. After marriage she started behaving in a cruel  and

strange manner and she was taken to hospital where the Doctor stated

that  she  was  suffering  from  mental  illness.  Against  the  aforesaid

background  a  petition  was  filed  under  Section  12  of  the  Hindu

Marriage Act, 1955 (hereinafter referred to as 'the Act, 1955') praying
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that the marriage of the appellant with the respondent no. 2 be declared

null and void and a decree be passed in his favour on the ground that

consent  of  the  petitioner  for  marriage  was  obtained by  fraud  as  to

material facts and circumstances concerning the respondent no. 2 i.e.

with regard her mental  illness.  The Family Court  did not admit  the

petition/application under Section 12 of the Act, 1955 and dismissed it

on the first day itself on the ground that the case is not maintainable

under Section 12 of the Act, 1955 based on the averments made in the

petition. According to the Family Court concealment should have been

in respect of a mental illness which was incurable only then Section 12

of the Act, 1955 would have been attracted, which was not the case at

hand. In this context the Family Court perused the medical certificates

annexed with the petition to arrive at a conclusion that same did not

disclose incurable mental illness.

The contention of appellant's counsel is that this was not a case

where  the  petitioner  did  not  disclose  a  cause  of  action  for  its

maintainability  under  Section  12  of  the  Act,  1955.  As  regards  the

finding  given  by  the  Family  Court  on  the  first  day  itself  at  the

admission stage that the disease as per documents annexed with the

petition was not incurable this was a matter of inquiry and evidence

would have been led after the plaint has been admitted including oral

and documentary evidence. It was not a stage where the petition could

have been dismissed after going through the averments made in the

petition.  He  invited  our  attention  to  various  paragraphs  of  the

petition/plaint filed by the appellant under Section 12 of the Act, 1955,

especially paragraph 17 onwards wherein it has been specifically stated

that after few days of marriage itself the behaviour of the respondent

no. 2 changed and she started behaving as a lunatic and quite often she

used  to  faint.  One  day,  when  she  fainted  suddenly  and  became

motionless the appellant and his family members took her to Lohia

Hospital,  Gomti  Nagar,  Lucknow  in  emergency  ward  wherein  the



Page No. 3

family members of the respondent no. 2 told the appellant that she was

suffering from mental  ailments since prior  to the marriage.  He also

invited our  attention  to  Paragraph 18 and succeeding paragraphs  to

contend that cause of action was clearly disclosed for maintaining the

petition under  Section  12 of  the  Act,  1955.  Whether  ultimately  the

cause was found to be sustainable or not could have been seen at the

appropriate stage after evidence had been led and after the respondent

no. 2/ defendant has put in appearance, but, there was no reason for the

Family  Court  to  have  dismissed  the  petition  on  the  first  day  itself

without even issuing notice to the respondent no. 2 who was arrayed as

defendant there. He further submitted that so far as the finding that the

disease was not incurable based on the some prescription annexed with

the petition, the submission was that those prescriptions were annexed

only to show that she was being treated for mental illness since prior to

her marriage but at  the appropriate stage when the appellant  would

have been granted the opportunity to lead evidence, documentary as

well as oral, then, the evidence would have been led, therefore, there

was no occasion for the Family Court to have dismissed the plaint of

the  appellant  without  admitting  it,  on  the  first  day  itself,  without

issuing  notice  to  the  wife.  He  has  relied  upon  the  Division  Bench

judgment of Chhattisgarh High Court rendered on 24.08.2017 in FAM

No. 52 of 2014; Yogesh Puri Goswami Vs. Smt. Pallavi Goswami.

Shri C. B. Pandey, learned counsel for the respondent no. 2 has

placed reliance upon the judgment reported in AIR 1997 Madras 135;

A.  Premchand  Vs.  V.  Padmapriya  and  another  Division  Bench

judgment  dated  12.09.2023  rendered  by  the  Delhi  High  Court  in

MAT.APP.(F.C.) 204/2023 to contend that any and every concealment

would not be covered under Section 12 of 1955. Moreover, the disease

regarding which the allegation was of concealment should have been

incurable. Most important he submitted that the plaint did not disclose

a cause of action, therefore, considering the provisions of Order VII
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Rule 11 CPC the Family Court was justified in dismissing the same at

the  outset.  He  further  submitted  that  illness  is  not  a  ground  under

Section 12 of the Act, 1955 for annulling the marriage. The contention

of Shri C.B. Pandey, learned counsel for the respondent no. 2 is that all

the grounds mentioned in the petition under Section 12 of  the Act,

1955 are in fact grounds for divorce. He has referred to Section 13(1)

(3) of the Act, 1955.

Having heard learned counsel for the parties and having perused

the records, which are available with us, we find that the plaint/petition

under Section 12 of the Act, 1955 was filed on 22.09.2018 before the

Principal  Judge,  Family  Court,  Lucknow  and  the  same  has  been

decided on the same day without issuing any notice to the defendant,

therefore, the moot point is as to whether the plaint disclosed a cause

of action or not and was there any other legal bar in maintaining such a

plaint/petition.

Now, Section 12 of the Act, 1955 reads as under:-

"12.  Voidable  marriages.- (1)  Any  marriage  solemnised,

whether before or after the commencement of this Act, shall be

voidable and may be annulled by a decree of nullity on any of

the following grounds, namely:-

(a) that the marriage has not been consummated owing to

the impotence of the respondent; or

(b) that the marriage is in contravention of the condition

specified in clause (ii) of section 5; or

(c) that the consent of the petitioner, or where the consent

of the guardian in marriage of the petitioner was required

under  section  5  as  it  stood  immediately  before  the

commencement  of  the  Child  Marriage  Restraint

(Amendment) Act, 1978 (2 of 1978) the consent of such

guardian  was  obtained  by  force  or  by  fraud  as  to  the

nature  of  the  ceremony  or  as  to  any  material  fact  or

circumstance concerning the respondent; or
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(d) that the respondent was at the time of the marriage

pregnant by some person other than the petitioner.

(2) Notwithstanding anything contained in sub-section (1),  no

petition for annulling a marriage

(a) on the ground specified in clause (c) of sub-section (1)

shall be entertained if-

(i)  the  petition  is  presented  more  than  one  year

after the force had ceased to operate or, as the case

may be, the fraud had been discovered; or

(ii) the petitioner has, with his or her full consent,

lived  with  the  other  party  to  the  marriage  as

husband  or  wife  after  the  force  had  ceased  to

operate or, as the case may be, the fraud had been

discovered;

(b) on the ground specified in clause (d) of sub-section (1)

shall be entertained unless the court is satisfied-

(i)  that  the  petitioner  was  at  the  time  of  the

marriage ignorant of the facts alleged;

(ii)  that  proceedings  have  been  instituted  in  the

case  of  a  marriage  solemnised  before  the

commencement of this Act within one year of such

commencement  and  in  the  case  of  marriages

solemnised  after  such  commencement  within  one

year from the date of the marriage; and

(iii) that marital intercourse with the consent of the

petitioner has not taken place since the discovery

by  the  petitioner  of  the  existence  of  the  said

ground."

When we peruse the plaint filed by the appellant we find that

there is a specific averment of marriage between the appellant and the

respondent no. 2 in Paragraph no. 1 of the plaint. The marriage took

place  on  12.02.2018,  as  claimed,  as  per  Hindu  rites  and  rituals  at

District- Deoria. It has been averred that after marriage the wife came

to  live  with  the  appellant  at  his  house.  In  the  first  night  itself  she
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declined  to  have  physical  relation  with  him.  The  appellant  took  it

normally,  however,  he  did  ask  the  wife  as  to  whether  she  has  any

problem whereupon she did not give any satisfactory reply. He saw the

wife wide awake in the first night and also the next day and night. She

had  not  slept.  This  has  been  stated  in  Paragraphs  No.  1  to  6.  In

paragraph 7, it had been stated that the wife started behaving cruelly

with the appellant and his family members. Her behaviour was quite

aggressive. She used to throw items on the floor and used to fight with

the family members. In paragraph no. 9 it has been stated that a few

days after  marriage  she  fainted suddenly,  on  account  of  which,  the

family  members  of  the  appellant  and the  appellant  himself  became

worried. When she regained consciousness and was asked about it, she

did not behave normally rather she was behaving like a lunatic and

started  abusing  the  family  members.  Various  other  averments  have

been made, however, we straightaway come to Paragraphs No. 17, 18

and 19 of the plaint which read as under:-

"17. ;g fd fookg gq, tSls tSls dqN fnu O;rhr gksrs x;s
izfrokfnuh ds O;ogkj esa cgqr ifjorZu vk x;k rFkk og ikxyksa
tSlh gjdrsa djrh vkSj vDlj csgks'k gks tk;k djrh ,d fnu
izfrokfnuh vpkud csgks'k gks  x;h rFkk izfrokfnuh ds 'kjhj esa
fdlh izdkj dh dksbZ izfrfdz;k u gksus ij oknh o mlds ifjokj
okys  izfrokfnuh  dks  rRdky  yksfg;k  vLirky]  xkserh  uxj]
y[kuÅ ds besjtsUlh okMZ esa ys x;s rFkk mDr csgks'kh ds fo"k; esa
oknh us izfrokfnuh ds ifjokj okyksa] thtk vkfn dks crk;k rks
izfrokfnuh ds  ifjokj okyks  ,oa  thtk }kjk  ;g dgk x;k fd
**izfrokfnuh fookg ls iwoZ ls gh ekufld chekjh ls xzflr jgrh gS
vFkkZr~  ekufld :i ls  xzLr  jgrh  gS]  ftldk  bZykt lgkjk
vLirky] xkserh uxj] y[kuÅ dh MkW Jherh vpZuk 'kqDyk }kjk
fd;k tkrk gS] blds vykok ;g Hkh crk;k fd izfrokfnuh dks
yksfg;k  vLirky esa  dksbZ  Qk;nk ugha  gksxk]  rFkk  oknh  mldk
bZykt  lgkjk  vLirky  esa  ys  tkdj  djok;s**A  izfrokfnuh  ds
bZykt ds izi= lkFk esa layXu gS tks fd layXud la0&1 gSA

18- ;g fd oknh us tc izfrokfnuh dh mDr chekjh ds fo"k;
esa  fNik;s  tkus  ds  lEcU/k  esa  iawNk  rks  izfrokfnuh  ds  ifjokj
okyks  ,oa  thtk vkfn }kjk dgk x;k fd lkys]  izfrokfnuh dk
rqEgkjs lkFk fookg gks x;k gS vkSj vc mls NksM+us dk iz;kl fd;k
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rks rqEgsa  o rqEgkjs ifjokj okyksa  dks tku ls ekjok nsaxs ;k >wBs
eqdneksa esa Qalokdj ftUnxh Hkj tsy esa lM+ok nsaxsA

19- ;g fd oknh  ,oa  izfrokfnuh  ds  e/; vkt rd dksbZ
'kkjhfjd  lEcU/k  LFkkfir  ugha  gq,  gS  vkSj  izfrokfnuh  ds
ekufld :i ls xzLr gksus ds rF;ksa dks Nqikdj oknh dk fookg
izfrokfnuh ds lkFk NydiV ,oa /kks[kk/kM+h ds vk/kkj ij lEiUu
fd;k x;k gS blds vykok izfrokfnuh }kjk dbZ ckj oknh o mlds
ifjokj  okyksa  dks  [kkuk  esa  tgj nsus  dh /kedh  nh  rFkk  Lo;a

vkRegR;k djus dh dksf'k'k dh gSA"

Paragraphs No. 21 and 22 of the plaint read as under:-

"21.  ;g fd izfrokfnuh o mlds ifjokj okyksa }kjk
izfrokfnuh dh ekufld chekjh ds fo"k; ds rFkk fNik;s x;s gS
rFkk izfrokfnuh dk fookg oknh ds lkFk rF;ksa dks Nqikdj fd;k
x;k gS rRi'pkr ls oknh }kjk izfrokfnuh ds ifjokj okyksa ls
ckrphr djus dh dksf'k'k dh rks og yksx fujURkj oknh o mlds
ifjokj okyksa dks tkueky dh /kefd;ka ns jgs gSa vkSj izfrokfnuh
dks vius lkFk fnukad&14-08-2018 dks ys x;s rFkk izfrokfnuh
tkrs  le; leLr dherh  tsojkr]  dherh  diM+s  vkfn  ysdj
vius ek;ds pyh x;hA

22- ;g fd izfrokfnuh **ekufld chekjh  ls  xzflr
jgrh gS**] **vkRegR;k djus dk iz;kl djrh gS**] **oknh o mlds
ifjokj okyksa dks [kkuk esa tgj nsus dh ckr djrh gS**] **vpkud
csgks'k tks tkrh gS**] **oknh ij ;g ncko cukrh gS fd og vius
ifjokj okyksa ls dksbZ okLrk u j[ks**] **izfrokfnuh ds ifjokj okys
,oa thtk }kjk izfrokfnuh dk fookg rF;ksa dks fNikdj vFkkZr
NydiV o /kks[kk/kM+h dj oknh ds lkFk fookg lEiUu djk;k
gS**] **izfrokfnuh vDlj >wBs eqdneksa esa cUn djokus dh /kedh
nsrh gS**] **izfrokfnuh ,oa oknh ds e/; vkt rd dksbZ 'kkjhfjd
lEcU/k  LFkkfir  u  gksus  ds  dkj.k**  oknh  ;g  okn  ekuuh;
U;k;ky; ds le{k fookg dks 'kwU; djkj djokus gsrq nkf[ky dj

jgk gSA "

On a bare reading of the aforesaid paragraphs we find that there

is  specific  averment  regarding concealment  of  mental  illness of  the

wife who is respondent no 2 herein who was defendant in the Suit.

Certain medical documents were annexed as Annexure No. 1 to the

plaint which were prescriptions pertaining to 22.04.2017 which is a

date prior to the date of marriage of the appellant with the respondent
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no.  2.  According  to  the  appellant's  counsel  this  prescription  was

annexed to show that the respondent no. 2 was mentally ill even prior

to  marriage  but  this  fact  had  not  been  disclosed,  though,  it  was  a

material  fact  and  circumstance  pertaining  to  the  respondent  no.  2.

Hence, the plaint was maintainable under Section 12(1)(c) of the Act,

1955. Other prescriptions of a date subsequent to marriage were also

annexed to show that she was taken to the hospital and was provided

treatment by a Psychiatrist the same Doctor who had been treating her

prior to marriage.

As regards the contention of Shri S.B. Pandey, learned counsel

for the respondent no. 2 that all the grounds mentioned in the petition

under Section 12 of the Act, 1955 are in fact grounds for divorce the

same is absolutely misconceived. The petition under Section 12 of the

Act, 1955 of the appellant is based on concealment of the fact mental

illness which was existing prior to marriage and not on the ground of

incurable mental illness itself.

Based on the aforesaid it is very difficult to accept the contention

of Shri C.B. Pandey, learned counsel for the respondent no. 2 that the

Family Court  was justified in dismissing the plaint  on the first  day

itself, as, it did not disclose any cause of action. The plaint, in fact, did

disclose a cause of action. How far the cause of action was sustainable

and acceptable after evidence had been led, is  a different matter on

which we can not express any opinion at this stage. The merits of the

issues sought to be raised by Shri Pandey would have been seen at the

appropriate stage, but, this was not a case where the plaint could have

been dismissed on the first  day itself in the manner in which it  has

been done, whether with reference to Order VII Rule 11 or otherwise.

It is also the case of the appellant that even incurable diseases, factum

of which has been concealed by the spouse, can be made a ground for

annulment of a marriage under Section 12 of the Act, 1955. We do not
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express any opinion on merits of this issue, but, suffice it to say that

the order passed by the Principal Judge, Family Court, Lucknow dated

22.09.2018 in Misc. Case No. 195 of 2018 can not be sustained either

on facts or in law. The same is liable to be set-aside. It is accordingly,

set-aside. Consequently, the proceedings under Section 12 of the Act,

1955 shall stand revived for a consideration by the Principal Judge,

Family Court, Lucknow afresh as per law.

The photocopy of the records which had been sent to us, shall be

returned back to the Family Court concerned.

The first appeal is allowed.

(Om Prakash Shukla,J.)       (Rajan Roy,J.)

Order Date :- 19.4.2024

R.K.P.

Digitally signed by :- 
RAJ KUMAR PATEL 
High Court of Judicature at Allahabad, 
Lucknow Bench


