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Neutral Citation No. - 2024:AHC-LKO:30789-DB

Court No. -2

Case :- FIRST APPEAL No. - 125 of 2018

Appellant :- Kaushal Shankar Pandey

Respondent :- The Principal Judge Family Court Lucknow And
Another

Counsel for Appellant :- Saroj Kumar Shukla,Gaurav Shukla,Vishal
Mishra

Counsel for Respondent :- Asim Kumar Singh,Chandra Bhushan
Pandey

Hon'ble Rajan Roy.J.
Hon'ble Om Prakash Shukla.J.

Heard Shri Saroj Kumar Shukla, learned counsel for the
appellant and Shri Chandra Bhushan Pandey, learned counsel for the

respondent no. 2.

This 1s a first appeal under Section 19 of the Family Courts Act,
1984 challenging the judgment and order dated 22.09.2018 passed by
Principal Judge, Family Court, Lucknow in Misc. Case No. 195 of
2018; Kaushal Shankar Pandey Vs. Smt. Sandhya Pandey.

The facts of the case are that marriage of the appellant was
solemnized with the respondent no. 2 on 12.02.2018, as claimed by the
appellant herein. After marriage she started behaving in a cruel and
strange manner and she was taken to hospital where the Doctor stated
that she was suffering from mental illness. Against the aforesaid
background a petition was filed under Section 12 of the Hindu

Marriage Act, 1955 (hereinafter referred to as 'the Act, 1955') praying
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that the marriage of the appellant with the respondent no. 2 be declared
null and void and a decree be passed in his favour on the ground that
consent of the petitioner for marriage was obtained by fraud as to
material facts and circumstances concerning the respondent no. 2 i.e.
with regard her mental illness. The Family Court did not admit the
petition/application under Section 12 of the Act, 1955 and dismissed it
on the first day itself on the ground that the case is not maintainable
under Section 12 of the Act, 1955 based on the averments made in the
petition. According to the Family Court concealment should have been
in respect of a mental illness which was incurable only then Section 12
of the Act, 1955 would have been attracted, which was not the case at
hand. In this context the Family Court perused the medical certificates
annexed with the petition to arrive at a conclusion that same did not

disclose incurable mental illness.

The contention of appellant's counsel is that this was not a case
where the petitioner did not disclose a cause of action for its
maintainability under Section 12 of the Act, 1955. As regards the
finding given by the Family Court on the first day itself at the
admission stage that the disease as per documents annexed with the
petition was not incurable this was a matter of inquiry and evidence
would have been led after the plaint has been admitted including oral
and documentary evidence. It was not a stage where the petition could
have been dismissed after going through the averments made in the
petition. He invited our attention to various paragraphs of the
petition/plaint filed by the appellant under Section 12 of the Act, 1955,
especially paragraph 17 onwards wherein it has been specifically stated
that after few days of marriage itself the behaviour of the respondent
no. 2 changed and she started behaving as a lunatic and quite often she
used to faint. One day, when she fainted suddenly and became
motionless the appellant and his family members took her to Lohia

Hospital, Gomti Nagar, Lucknow in emergency ward wherein the
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family members of the respondent no. 2 told the appellant that she was
suffering from mental ailments since prior to the marriage. He also
invited our attention to Paragraph 18 and succeeding paragraphs to
contend that cause of action was clearly disclosed for maintaining the
petition under Section 12 of the Act, 1955. Whether ultimately the
cause was found to be sustainable or not could have been seen at the
appropriate stage after evidence had been led and after the respondent
no. 2/ defendant has put in appearance, but, there was no reason for the
Family Court to have dismissed the petition on the first day itself
without even issuing notice to the respondent no. 2 who was arrayed as
defendant there. He further submitted that so far as the finding that the
disease was not incurable based on the some prescription annexed with
the petition, the submission was that those prescriptions were annexed
only to show that she was being treated for mental illness since prior to
her marriage but at the appropriate stage when the appellant would
have been granted the opportunity to lead evidence, documentary as
well as oral, then, the evidence would have been led, therefore, there
was no occasion for the Family Court to have dismissed the plaint of
the appellant without admitting it, on the first day itself, without
issuing notice to the wife. He has relied upon the Division Bench
judgment of Chhattisgarh High Court rendered on 24.08.2017 in FAM
No. 52 of 2014; Yogesh Puri Goswami Vs. Smt. Pallavi Goswami.

Shri C. B. Pandey, learned counsel for the respondent no. 2 has
placed reliance upon the judgment reported in AIR 1997 Madras 135;
A. Premchand Vs. V. Padmapriya and another Division Bench
judgment dated 12.09.2023 rendered by the Delhi High Court in
MATAPP.(E.C.) 204/2023 to contend that any and every concealment
would not be covered under Section 12 of 1955. Moreover, the disease
regarding which the allegation was of concealment should have been
incurable. Most important he submitted that the plaint did not disclose

a cause of action, therefore, considering the provisions of Order VII
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Rule 11 CPC the Family Court was justified in dismissing the same at
the outset. He further submitted that illness is not a ground under
Section 12 of the Act, 1955 for annulling the marriage. The contention
of Shri C.B. Pandey, learned counsel for the respondent no. 2 is that all
the grounds mentioned in the petition under Section 12 of the Act,
1955 are in fact grounds for divorce. He has referred to Section 13(1)

(3) of the Act, 1955.

Having heard learned counsel for the parties and having perused
the records, which are available with us, we find that the plaint/petition
under Section 12 of the Act, 1955 was filed on 22.09.2018 before the
Principal Judge, Family Court, Lucknow and the same has been
decided on the same day without issuing any notice to the defendant,
therefore, the moot point is as to whether the plaint disclosed a cause
of action or not and was there any other legal bar in maintaining such a

plaint/petition.
Now, Section 12 of the Act, 1955 reads as under:-

"12. Voidable marriages.- (1) Any marriage solemnised,
whether before or after the commencement of this Act, shall be
voidable and may be annulled by a decree of nullity on any of
the following grounds, namely:-

(a) that the marriage has not been consummated owing to
the impotence of the respondent; or

(b) that the marriage is in contravention of the condition
specified in clause (ii) of section 5, or

(c) that the consent of the petitioner, or where the consent
of the guardian in marriage of the petitioner was required
under section 5 as it stood immediately before the
commencement of the Child Marriage Restraint
(Amendment) Act, 1978 (2 of 1978) the consent of such
guardian was obtained by force or by fraud as to the
nature of the ceremony or as to any material fact or
circumstance concerning the respondent; or
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(d) that the respondent was at the time of the marriage
pregnant by some person other than the petitioner.

(2) Notwithstanding anything contained in sub-section (1), no
petition for annulling a marriage

(a) on the ground specified in clause (c) of sub-section (1)
shall be entertained if-

(i) the petition is presented more than one year
after the force had ceased to operate or, as the case
may be, the fraud had been discovered; or

(ii) the petitioner has, with his or her full consent,
lived with the other party to the marriage as
husband or wife after the force had ceased to
operate or, as the case may be, the fraud had been
discovered;

(b) on the ground specified in clause (d) of sub-section (1)
shall be entertained unless the court is satisfied-

(i) that the petitioner was at the time of the
marriage ignorant of the facts alleged;

(ii) that proceedings have been instituted in the
case of a marriage solemnised before the
commencement of this Act within one year of such
commencement and in the case of marriages
solemnised after such commencement within one
vear from the date of the marriage; and

(iii) that marital intercourse with the consent of the
petitioner has not taken place since the discovery
by the petitioner of the existence of the said
ground."

When we peruse the plaint filed by the appellant we find that
there is a specific averment of marriage between the appellant and the
respondent no. 2 in Paragraph no. 1 of the plaint. The marriage took
place on 12.02.2018, as claimed, as per Hindu rites and rituals at
District- Deoria. It has been averred that after marriage the wife came

to live with the appellant at his house. In the first night itself she
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declined to have physical relation with him. The appellant took it
normally, however, he did ask the wife as to whether she has any
problem whereupon she did not give any satisfactory reply. He saw the
wife wide awake in the first night and also the next day and night. She
had not slept. This has been stated in Paragraphs No. 1 to 6. In
paragraph 7, it had been stated that the wife started behaving cruelly
with the appellant and his family members. Her behaviour was quite
aggressive. She used to throw items on the floor and used to fight with
the family members. In paragraph no. 9 it has been stated that a few
days after marriage she fainted suddenly, on account of which, the
family members of the appellant and the appellant himself became
worried. When she regained consciousness and was asked about it, she
did not behave normally rather she was behaving like a lunatic and
started abusing the family members. Various other averments have
been made, however, we straightaway come to Paragraphs No. 17, 18

and 19 of the plaint which read as under:-

"17. g8 [ [darE gV oiW oI o a7 dia gid T3
glaqriel @ @qsv 4 ggad gRadT 3T 74T TT 98 Uriel!
Uil 8Yd @l SV STRINY J8IST 8 IRl dNddl UF faT
gfaaifet srarie §8I9T 8 T Tr Flagiedl & IRN A
fedl gbre @ @I glafdar 7 819 v qiel 7 SHd GRar
grer gfaarted! @& dapiel  ollfedr SNUdlel, A TR,
TETS B FHYGIA qI8 H of T TAT SFKT 819 B [y H
grgt 7 glaarfest @ uffaw arerl. Sfform 3ife @& garar ar
glaarfal @& uRar drer va offol §RT 98 el a7 [&
“glaarfa=l faarg ¥ qd W & Arfie SR W 9id YEd &
serfq AT WU W Uwd YEdl & [ordd golal WERT
SIS, TIHA! TR, AGTS Bl ST A ST JFAT GINT
fgr Sirar 8 W Sremar I8 o garar & glaanfe &
AT SRTTdIcT H B BIRIST T8I 8N TUT Il ST
$oITo7 WENT 3NYAld H of iy pYard’ | Hidgaifedl @
ST B TUF T H o' & O [ Hor e w[o—1 8/

18. Tg & a7 o9 glaqiedr & &I SHRT P AT
H fourd W @ W H qer al idared! @ giRar
grcil 9 Sffer 3fe RT ®ET AT f& A, Fiaartad a1
GER G 4918 &1 197 & iV 379 Y ©le+ BT T [T
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ar g% 9 gwIN UNarR arel @l S | ARET &9 I 0
g&HeH H BEaIpY o<l WY Gl § Weaqr Q|

19. Jg & qidl vg glaanfet & Teg 397 db Hig
INIR® W vellid T8 gy 8 SN Hladned! @
ANIE BU W T 8l @ a2yl @l GUIBN aiel @l [4qiE
gfaarfe @& \re7 Berhye U9 RIS & SN GV TET
f&ar 1 8 g\ Syorrar glaanfe gRT &€ 9V aisl 9 9WP
gRarw arell @l @1 H OeY &7 @l gAPBI &1 aUr W&

SITHEIT HY B BT B & /"

Paragraphs No. 21 and 22 of the plaint read as under:-

1. Jg & ufaaredt @ Swe giar arerl §RT
gfaarfe @t aERieE SR & vy & qor oy T 8
T giaqre! @1 [darg it & Wl el B gureN a7
TIT & qeErd W qiedl g7 gfaarfedt & givar qrenl o
FITHIT BT P BIHAST Bt I8 AT [AN<Y I T SHD
TRIIY qretl I SIITETeT Pl HISIT & Ve & 3V gfaqrfa-r
BI YT T feTH—14.08.2018 BI of T TAT Flaarta+r
ST THT AN DIl GaNId, BiEd] BUs 3] by
39 AP Fofl Tt/

22 ¥g & ufaarfed “aefae 9w giaa
VB 8 “SIHERT BN BT JIAT Hcll 87 “qIET T FHD
RN el & @I § 5T8Y & @1 JIT dl 8 CSTarTd
§EIT &I STrcdl &7 “aIel 9N I8 919 g7l & a5 a8 3u
gRaIN arell & Pig avar 7 v, glaqifed & gRar qret
Uq GG gINT gfdarfel @r fadars dear @ foureY srfa
BIBYS T GRS HY el b Wi fdars TE BT
g “glaqiial SIRIN g FHeHl H g7 BYGIH B THD]
qdl 8 glaarfedt va qidt @ wEg o7 dd B INING
W WIfod T 8 @ @R gl I8 aiq A
1T @ WHeT [daT8 Bl Y BIR HRAlT &G QT BV

Erel "

On a bare reading of the aforesaid paragraphs we find that there
is specific averment regarding concealment of mental illness of the
wife who is respondent no 2 herein who was defendant in the Suit.
Certain medical documents were annexed as Annexure No. 1 to the
plaint which were prescriptions pertaining to 22.04.2017 which is a

date prior to the date of marriage of the appellant with the respondent
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no. 2. According to the appellant's counsel this prescription was
annexed to show that the respondent no. 2 was mentally ill even prior
to marriage but this fact had not been disclosed, though, it was a
material fact and circumstance pertaining to the respondent no. 2.
Hence, the plaint was maintainable under Section 12(1)(c) of the Act,
1955. Other prescriptions of a date subsequent to marriage were also
annexed to show that she was taken to the hospital and was provided
treatment by a Psychiatrist the same Doctor who had been treating her

prior to marriage.

As regards the contention of Shri S.B. Pandey, learned counsel
for the respondent no. 2 that all the grounds mentioned in the petition
under Section 12 of the Act, 1955 are in fact grounds for divorce the
same is absolutely misconceived. The petition under Section 12 of the
Act, 1955 of the appellant is based on concealment of the fact mental
illness which was existing prior to marriage and not on the ground of

incurable mental illness itself.

Based on the aforesaid it is very difficult to accept the contention
of Shri C.B. Pandey, learned counsel for the respondent no. 2 that the
Family Court was justified in dismissing the plaint on the first day
itself, as, it did not disclose any cause of action. The plaint, in fact, did
disclose a cause of action. How far the cause of action was sustainable
and acceptable after evidence had been led, is a different matter on
which we can not express any opinion at this stage. The merits of the
issues sought to be raised by Shri Pandey would have been seen at the
appropriate stage, but, this was not a case where the plaint could have
been dismissed on the first day itself in the manner in which it has
been done, whether with reference to Order VII Rule 11 or otherwise.
It is also the case of the appellant that even incurable diseases, factum
of which has been concealed by the spouse, can be made a ground for

annulment of a marriage under Section 12 of the Act, 1955. We do not
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express any opinion on merits of this issue, but, suffice it to say that
the order passed by the Principal Judge, Family Court, Lucknow dated
22.09.2018 in Misc. Case No. 195 of 2018 can not be sustained either
on facts or in law. The same is liable to be set-aside. It is accordingly,
set-aside. Consequently, the proceedings under Section 12 of the Act,
1955 shall stand revived for a consideration by the Principal Judge,

Family Court, Lucknow afresh as per law.

The photocopy of the records which had been sent to us, shall be

returned back to the Family Court concerned.

The first appeal is allowed.

(Om Prakash Shukla,J.) (Rajan Roy,J.)

Order Date :- 19.4.2024
R.K.P.

Digitally signed by :-

RAJ KUMAR PATEL

High Court of Judicature at Allahabad,
Lucknow Bench



