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Hon'ble Shree Prakash Singh,J.

1. Heard Sri Shishir Jain, learned counsel for the
petitioner, Sri Shailendra Kumar Singh, learned
Chief Standing Counsel, Sri Pankaj Patel, learned
Additional Chief Standing Counsel for the State
and Sri Ajay Kumar Singh, for Varanasi
Development Authority, Varanasi.

2. Under challenge is the impugned punishment
order dated 24-08-2023 passed by the opposite
party no. 1 and the charge no. 1 of the
chargesheet dated 28-12-2021.

3. The factual matrix of the case is that the
petitioner was appointed as Junior Engineer on
daily wage basis in Lucknow Development
Authority on 01-01-1988 and thereafter, his
services were regularized and he was transferred
to Varanasi Development Authority,
Varanasi(hereinafter referred to as, 'VDA'). When
the petitioner was posted as Junior Engineer
Enforcement (Nagwan Ward) surprisingly, on 21-
07-2021, inspection of various roads in Nagwan
Ward was conducted by the Vice Chairman, VDA
and allegedly, unauthorized building constructions
were found in progress and thereafter, a show
cause notice dated 22-07-2021, was issued to the
petitioner and the petitioner submitted reply to the
show cause notice, on 28-07-2021. Thereafter, a
departmental enquiry was instituted, wherein the



charges were framed and the chargesheet dated
28-12-2021 was served upon the petitioner. The
petitioner submitted reply to the chargesheet and
the enquiry proceeding was concluded and the
enquiry report was sent to the disciplinary
authority, whereafter, issuing the show cause
notice, the disciplinary proceeding was concluded
and the final punishment order was passed on 24-
08-2023.

4. Contention of learned counsel for the petitioner
is that the chargesheet contains three charges and
so far as the charge no. 1 is concerned, it finds
mention that the same is framed on the basis of
the show cause notice dated 22-07-2021, though
the same was replied, but, the alleged noting
dated 29-07-2021, has never been communicated
to the petitioner, wherein, it is mentioned that the
report with respect to the work of the petitioner is
‘unsatisfactory'. He further argued that the Enquiry
Officer, ignoring the request of the petitioner for
furnishing the copy of the order dated 29-07-2021,
proceeded in the matter and even the same has
repeatedly been sought not only from the Enquiry
Officer but,to the Disciplinary authority as well,
though the same was never served upon the
petitioner.

5. Adding his arguments, he submits that the
petitioner has also taken specific plea in paragraph
nos. 17 & 26 of the writ petition, which has not
been controverted in specific terms, in the Counter
Affidavits filed by VDA as well as by the State and
therefore, it is an admitted fact that the order
dated 29-07-2021, has never been served upon
the petitioner, thus, the whole disciplinary
proceeding including the chargesheet, vitiates in
the eyes of law.

6. Further contended that the nature of the order
is as such, which cannot be the basis of the
charge no. 1 and even the same would be of no



avail, if relied upon.

7. In support of his contentions, he has placed
reliance on the Judgment of the Hon'ble Apex
Court, on the case reported in (2013) 6 Supreme
Court Cases 515, Anant R. Kulkarni Vs.
Y.P.Education Society and Others, and has
referred paragraph no. 31 of the abovesaid
Judgment, which is quoted hereinunder :-

31.The conclusion reached by the Division Bench that the
Tribunal and the learned Single Judge had found that there
was a defect in the manner in which the enquiry was held,
and therefore there was no question of it recording a
finding on merit to the effect that charges levelled against
the appellant were not proved, is also not sustainable in
law. It is always open for the Court in such a case, to
examine the case on merits as well, and in case the court
comes to the conclusion that there was in fact, no
substance in the allegations, it may not permit the
employer to hold a fresh enquiry. Such a course may be
necessary to save the employee from harassment and
humiliation."

8. Referring the aforesaid, he submits that the
Hon'ble Apex Court in abovesaid case has held
that it is always open for the court to examine the
case on merits and in case, the court comes to the
conclusion that there was in fact no substance in
the allegations, it may not permit the employer to
hold a fresh enquiry.

9. Further reliance is placed on the Constitutional
Bench Judgment reported in (1993)4 Supreme
Court Cases, 727, Managing Director, ECIL,
Hyderabad and Others Vs. B.Karunakar and
Others and has referred paragraph no. 28 of the
said Judgment, which is quoted hereinunder :-

"28. The position in law can also be looked at from a
slightly different angle. Article 311(2) says that the
employee shall be given a "reasonable opportunity of
being heard in respect of the charges against him". The
findings on the charges given by a third person like the
enquiry officer, particularly when they are not borne out by
the evidence or are arrived at by overlooking the evidence



or misconstruing it, could themselves constitute new
unwarranted imputations. What is further, when the
proviso to the said Article states that "where it is proposed
after such inquiry, to impose upon him any such penalty,
such penalty may be imposed on the basis of the evidence
adduced during such inquiry and it shall not be necessary
to give such person any opportunity of making
representation on the penalty proposed", it in effect
accepts two successive stages of differing scope. Since the
penalty is to be proposed after the inquiry, which inquiry in
effect is to be carried out by the disciplinary authority (the
enquiry officer being only his delegate appointed to hold
the inquiry and to assist him), the employee's reply to the
enquiry officer's report and consideration of such reply by
the disciplinary authority also constitute an integral part of
such inquiry. The second stage follows the inquiry so
carried out and it consists of the issuance of the notice to
show cause against the proposed penalty and of
considering the reply to the notice and deciding upon the
penalty. What is dispensed with is the opportunity of
making representation on the penalty proposed and not of
opportunity of making representation on the report of the
enquiry officer. The latter right was always there. But
before the Forty-second Amendment of the Constitution,
the point of time at which it was to be exercised had stood
deferred till the second stage viz., the stage of considering
the penalty. Till that time, the conclusions that the
disciplinary authority might have arrived at both with
regard to the guilt of the employee and the penalty to be
imposed were only tentative. All that has happened after
the Forty-second Amendment of the Constitution is to
advance the point of time at which the representation of
the employee against the enquiry officer's report would be
considered. Now, the disciplinary authority has to consider
the representation of the employee against the report
before it arrives at its conclusion with regard to his guilt or
innocence of the charges.

10. Referring the aforesaid, he submits that the
provision of Article 311(2) of the Constitution of
India, speaks about reasonable opportunity of
being heard in respect of charges against a
delinquent employee and therefore, it is well
settled that reasonable opportunity of hearing to a
delinguent employee is ‘'hallmark' test of any
disciplinary proceeding against a delinquent



employee, under the constitutional scheme'.

11. Further, he has placed reliance on the
Judgment of the Hon'ble Apex Court in case of
Haryana Financial Corporation and Another
Vs. Kailash Chandra Ahuja, reported in
(2008)9 Supreme Court Cases, 31, and has
referred paragraph no. 21 of the said Judgment,
which is quoted herein under :-

"21. From the ratio laid down in B. Karunakar [(1993) 4
SCC 727 : 1993 SCC (L&S) 1184 : (1993) 25 ATC 704] it is
explicitly clear that the doctrine of natural justice requires
supply of a copy of the inquiry officer's report to the
delinquent if such inquiry officer is other than the
disciplinary authority. It is also clear that non-supply of
report of the inquiry officer is in the breach of natural
justice. But it is equally clear that failure to supply a report
of the inquiry officer to the delinquent employee would not
ipso facto result in the proceedings being declared null and
void and the order of punishment non est and ineffective.
It is for the delinquent employee to plead and prove that
non-supply of such report had caused prejudice and
resulted in miscarriage of justice. If he is unable to satisfy
the court on that point, the order of punishment cannot
automatically be set aside."

12. The constitutional Bench has laid down that
doctrine of natural justice, requires supply of copy
of enquiry report to the delinquent employee, and
non supply of such report would amount to breach
of principle of natural justice.

13. Concluding his arguments,he submits that the
charge no. 1 mentioned in the chargesheet, is hit
by the settled proposition of law as well as the
procedure prescribed in the U.P.Government
Servant(Discipline & Appeal) Rules, 1999 and
therefore, the impugned order dated 24-08-2023
including the whole disciplinary proceeding may
be quashed.

14. Refuting the aforesaid contentions, learned
counsel for VDA submits that since the petitioner
was having the charge of the area of Nagwan



Ward, wherein the allegation for unauthoritzed
construction of building was initially raised and
thereafter a show cause notice was given, thus
this fact was well within the knowledge of the
petitioner, however now the petitioner is not
posted in the domain of VDA and therefore, so far
as any exigency regarding DPC is concerned, the
same is not required to be addressed by VDA.

15. Learned counsel appearing for the State has
also opposed the contentions and submitted that
once, it was found that the petitioner is involved,
while permitting illegal construction in Nagwan
Ward, he was suspended and the charges were
framed against him and thereafter conducting a
full fledged enquiry, the enquiry report was
submitted and the disciplinary authority, after
providing the due opportunity of hearing, even
according the opportunity of personal hearing,
concluded the disciplinary proceedings and the
punishment order was passed and therefore, there
IS no erroneousness or ambiguity in the order
impugned.

16. Adding his arguments, he submits that infact it
is an admitted position that two charges were not
found proved, but, in so far as the charge no. 1 is
concerned, after due discussion in the enquiry, it
was found proved partly, on the basis of the order
dated 29-07-2021. He added that the order dated
29-07-2021 was passed on the reply submitted by
the petitioner to the show cause notice dated 22-
07-2021 and therefore, it cannot be said that the
same was not in the knowledge of the petitioner,
thus, submission is that no interference is
warranted.

17. Having heard learned counsels for the parties
and after perusal of material placed on record, it
transpires that the petitioner has approached this
court while taking a plea that the final punishment
order dated 24-08-2023 is passed without serving



a copy of the noting dated 29-07-2021, which is
said to be transcribed on the show cause notice
dated 22-07-2021.

18. The Disciplinary Authority, initially proceeded
with the procedure for imposing the major penalty
and issued undated chargesheet alongwith
covering letter dated 28-12-2021. The contents of
the chargesheet are extracted as under :-
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19. After serving the aforesaid chargesheet, the
reply was submitted by the petitioner and the
Enquiry Officer concluded the enquiry proceedings
vide enquiry report dated 20-10-2022, which is
evident that out of total three charges, charge nos.
2 & 3 were not found proved and the charge no. 1
is found proved, partly.

20. A bare reading of charge no. 1 is apparent that
the documentary evidence in support of charge
no. 1 is letter dated 22-07-2021, which is a show
cause notice. The show cause notice dated 22-07-
2021 is quoted in verbatim as under :-

JRIIT [3%TT HIEGHR, TR
119/13 31/391./2021-22
feid: 22/07/2021
IR FT3 TMeT

8} 3T PR ST,

37G¥ SIRIAE- Fact (F7aT J1S) |

ENEwTTER GRT 21.07.2021 @) 3l el FGT & SN 9
STEfiTve] HRIE AT TET H e SITETeT JIoTT PGS B SHT-TIT T
&= FFIf 9% 100 ¥ 3if8F Tegr 4 5a+1 o1 [REfr SRt JfErT e T4
o ST 4 WAV (910 Rl gifeaeer | sigAfy 51g 357 4T sider g
& T TcficT 8} ¥8 &1 3ime Brfewier § srefieer Arrar ars / &7 3 arder
FREfoT # ST gl g4t & @I ars / At 3R ST & &Y H &g
GRT Rrereral va sider [Aafo ge gt srfard! @ feareor 787 faar ar
V8T &1 39 IR e | U & & JadT A% g & wq H g
T @del va qrlRreal @ fAdsT va Seanamial gy g e

R & STguTerT 3 cIavars] Ua EiR ST avd Tt &, o ST @
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21. From perusal of the show cause notice dated
22-07-2021,it is evident that the charges are not
so grave in nature, which could lead to the major
punishment, though, it has been pleaded by the
opposite parties that on the show cause notice
itself, a note was transcribed that 'the work of the
petitioner is unsatisfactory', to which petitioner
has vehemently controverted and stated that
aforesaid noting was never intimated/served upon
the petitioner. For the other reasons also, the show



cause notice cannot be a proof of any misconduct,
unless a decision is taken, while affording the
opportunity of hearing to such employee, more so,
noting ‘'unsatisfactory' was also not intimated to
the petitioner, as the opposite parties have failed
to substantiate it, before this court.

22. So far as the disciplinary proceedings
instituted against the petitioner under the
U.P.Government Servant(Discipline and Appeal)
Rules, 1999 (hereinafter referred to as 'Rules
1999'), are concerned, that has not been adhered
to, as the Rule 7 of Rules, 1999, clearly prescribes
that the charges framed, should be precised and
clear and the chargesheet alongwith copy of the
documentary evidence and the list of witnesses, if
any, should be served upon the charged
government servant. The Rule 7((iii) & (v) of the
Rules, 1999, are quoted hereinunder :-

“(iiif) The charges framed shall be so precise and clear as to
give sufficient indication to the charged Government
servant of the facts and circumstances against him. The
proposed documentary evidence and the name of the
witnesses proposed to prove the same alongwith oral
evidence, if any, shall be mentioned in the charge-sheet.

(v) The charge-sheet, alongwith the copy of the
documentary evidences mentioned therein and list of
witnesses and their statements, if any shall be served on
the charged Government servant personally or by
registered post at the address mentioned in the official
records. In case the charge-sheet could not be served in
aforesaid manner, the charge-sheet shall be served by
publication in a daily newspaper having wide circulation:

Provided that where the documentary evidence is
voluminous, instead of furnishing its copy with charge-
sheet, the charged Government servant shall be permitted
to inspect the same before the Inquiry Officer."

23. The provisions are very clear in it's terms that
documentary evidences and list of witnesses
mentioned in the chargesheet, must be given to
the delinquent, but, the said noting/order dated
29-07-2021, was never served to the petitioner,



though the same is very basis of charge no. 1 as
on the basis of the same, the Enquiry Officer came
to the conclusion that the chrage no. 1 is partly
proved.

24. Undisputedly, the said order dated 29-07-
2021, is a noting/internal order, as it was not
communicated to the petitioner and prior to
passing of this order,no opportunity of hearing was
afforded to the petitioner.

25. It's so long settled that a person, who is
required to answer a charge, must know not only
the accusation, but, also the testimony by which
the accusation is supported and further, he must
be given the copy of the documentary evidence
mentioned in support of the charge. Further non
supply of the documents/evidences mentioned in
the chargesheet absolutely vitiate the enquiry
proceedings.

26. This court is also aware about the Judgment
and order, rendered in the case of Delhi
Development Authority Vs. Hello Home Education
Society, reported in (2024) 3 Supreme Court
Cases, 148, wherein, in paragraph no. 19.7, it has
been held as follows:-

"19.7. The issue relating to internal notings as to whether
it would confer any right or not has been adequately dealt
with and settled by series of judgments of this Court. It is
well settled that until and unless the decision taken on file
is converted into a final order to be communicated and
duly served on the party concerned, no right accrues to
the said party. Mere notings and in-principle approvals do
not confer a vested right. Relevant extracts from
judgments of this Court in this regard are being
reproduced hereunder.

(a) Bachhittar Singh [Bachhittar Singh v. State of Punjab,
1962 SCC OnLine SC 11 : AIR 1963 SC 395] : (AIR p. 398,
paras 9-10)

"9. The question, therefore, is whether he did in fact make
such an order. Merely writing something on the file does



not amount to an order. Before something amounts to an
order of the State Government two things are necessary.
The order has to be expressed in the name of the Governor
as required by clause (1) of Article 166 and then it has to
be communicated. As already indicated, no formal order
modifying the decision of the Revenue Secretary was ever
made. Until such an order is drawn up the State
Government cannot, in our opinion, be regarded as bound
by what was stated in the file.

10. ... Thus it is of the essence that the order has to be
communicated to the person who would be affected by
that order before the State and that person can be bound
by that order. For, until the order is communicated to the
person affected by it, it would be open to the Council of
Ministers to consider the matter over and over again and,
therefore, till its communication the order cannot be
regarded as anything more than provisional in character."

27. Hon'ble Supreme Court, in very clear words,
has held that merely writing something on the file
does not amount to an order. In fact, in the present
matter, on the basis of the noting dated 29-07-
2021, the Enquiry Officer had come to the
conclusion that since the noting says that the work
of the petitioner is unsatisfactory and therefore, he
found that the charge no. 1 is partly proved,
though the noting dated 29-07-2021, is not an
order and even the same has never been served
upon the petitioner and therefore, that cannot be
treated as documentary proof against the
petitioner and thus, the Enquiry Officer as well as
the Disciplinary Authority are not only mistaken,
but, they have ignored the settled proposition of
law.

28. In view of the abovenoted submissions and
discussions, the writ petition, is hereby allowed.

29. Consequently, the impugned punishment order
dated 24-08-2023 is hereby quashed.

30. With all respect at my command to the settled
law, there seems to be no substance in the charge



no. 1, as the same is based only on the show
cause notice and a noting on the file thereof,
which cannot be treated as documentary evidence
as such, the same is of no consequence, therefore,
for saving the petitioner from further humiliation
and harassment, the charge no. 1 of the
chargesheet dated 28-12-2021, is also hereby
quashed.

31. Consequences shall follow.
Order Date :- 9.5.2024
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ANUJ KRISHNA SRIVASTAVA

High Court of Judicature at Allahabad,
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