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Neutral Citation No. - 2024:AHC-LKO:66373

Court No. -13

Case :- APPLICATION U/S 482 No. - 8004 of 2024

Applicant :- Abhishek Singh @ Sarvan Singh

Opposite Party :- State Of U.P. Thru. Prin. Secy. Minis. Of Home
Affairs Lko And Another

Counsel for Applicant :- Sameer Singh,Anurag Shukla,Sakshi Singh

Counsel for Opposite Party :- G.A.,Naved Ali,Sandeep Yadav

Hon'ble Saurabh Lavania.J.

1.

Heard Shri Anurag Shukla, learned counsel for the applicant,
Shri Sandeep Yadav, learned counsel for opposite party no.2

and learned A.G.A. for the State.

The present application under Section 482 Cr.P.C. read with
Section 528 Bharatiya Nagrik Suraksha Sanhita, 2023 (in short
"BNSS") has been filed by the applicant, namely, Abhishek
Singh @ Sarvan Singh seeking the following main relief(s):-

“That for the facts, reasons and circumstances stated in
the accompanying affidavit in support of Application
Under Section 528 BNSS, 2023, it is most respectfully
prayed that this Hon’ble Court may graciously be
pleased to quash the order dated 05.08.2024 passed by
the learned Chief Judicial Magistrate, Ayodhya in Case
No.838 of 2024 (Abhishek singh Versus State of U.P.)
(Contained at Annexure No.l) and direct the re-
investigation/De-novo  investigation of Case Crime
No.0522 of 2023, Police Station — Poorakalandar,
District — Ayodhya, in a fair and proper manner by
considering the CCTV Footage procured from the
residence of the applicant by some superior officer, as the
investigating officer in the present crime has filed the
charge sheet dated 03.03.2024 in a routinal manner,
without conducting fair and proper investigation, in the
interest of justice.”
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Vide order dated 05.08.2024, Chief Judicial Magistrate,
Ayodhya (in short ‘Magistrate’) rejected the application
preferred by the applicant/defence under Section 175(3) BNSS
which was filed with the prayer to direct the Investigating
Officer (in short ‘1.0.”) to further investigate the matter. The
relevant portion of the said application 1s extracted

hereinunder :-

“APPLICATION UNDER SECTION 175(3) BNSS. 2023
FOR FURTHER INVESTIGATION

The applicant / accused, above named, most respectfully
begs to submit as under .-

That for the facts, reasons and circumstances stated in
the accompanying affidavit in support of Application
Under Section 175(3) BNSS, 2023 for further
investigation, it is most respectfully prayed that this
Hon'ble Court may graciously be pleased to direct the
investigation officer to conduct further investigation in a
fair and proper manner by considering the CCTV
Footage and Location of the accused person at the time
of incidence, as the investigating officer in the present
case crime has filed the charge sheet dated 15.12.2023 in
a routinal manner, without conducting fair and proper
investigation, in the interest of justice.

Such other orders which this Hon'ble Court may deem
just and proper in the facts and circumstances of the case
may kindly also be passed in the interest of justice.

Lucknow (Sameer Singh)
Dated 2024 Advocate

Counsel for the Applicant/Accused”

The facts for the prayer sought in the application indicated
above could be deduced from the paragraph nos.3 to 11 of the
affidavit filed in support of the said application under Section

175(3) BNSS, which are reproduced hereinunder :-

“3. That as per the First Information Report it has been
alleged that on 05.12.2023 at around 09:45 AM the
accused persona have assaulted the complainant while
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he was leaving for his government/official duty, after
hearing the noise of the incidence the son of the
complainant i.e. Deependra Vikram Singh, Vimal Singh
(Uncle), Vishal Singh, Vivek Singh intervened in between
and thereafter, Abhishek Singh alias Sarvan Singh
(present applicant) opened fired upon Vivek Singh by his
Licensed Pistol. Due to such firing Vivek Singh
succumbed to his fire arm injury. Upon the instigation of
Abhishek Singh the other co-accused persons Shekhar
Singh, Golu Singh and Vivek Singh alias Tinku Singh
open fired upon the complainant and his Son Deependra
Vikram Singh and both the persons sustained fire arm
injury on their head, the Villagers and the near relatives
took the complainant and his Son to District Hospital
where their treatment is going on.

4. That the investigating officer has filed the charge sheet
dated 03.03.2024, despite of the fact he has recovered the
CCTV footage installed at the premises of the applicant,
the DVR has been taken by the investigating officer but
during course of investigation there is no record of the
same, the investigation is being conducted in a routinal
manner, despite of finding the truth and investigating the
matter on the foot that who is the aggressor and who has
acted in Self Defence. Whether there is involvement of the
present applicant or not, in the present case crime. As per
the CCTV visuals it is crystal clear that the applicant was
present at his residence and upon hearing the noise he
came to the entrance of his premises but no such act has
been committed by him, as alleged in the impugned First
Information Report.

5. That the investigating officer has filed the charge sheet
in an arbitrary manner without conducting a fair and
proper investigation on 03.03.2024. True/Photocopy of
the charge sheet dated 03.03.2024 is being annexed
herewith as Annexure No. 2 to this Affidavit.

6. That as per the CCTV footage it is crystal clear that
the applicant was present at his residence at the time of
alleged incidence but despite of recovering the DVR from
the place of the applicant the same has not been taken
consideration by the investigating officer and a tainted
investigation has been conducted by the investigating
officer. True/Compact Disk containing the CCTV footage
of the incidence is being annexed herewith as Annexure
No. 3 to this Affidavit.

7. That as per CCTV footage applicant and Shekhar
Singh was present at the residence of the applicant and
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Anubhav Singh alias Golu Singh was not at the place of
incidence and the same can be traced by his Cellphone
location but these things have never been investigated by
the investigating officer.

8. That the wife of the applicant has preferred an
application before the Director General of Police, dated
25.02.2024, prior to filing of charge sheet, the same was
marked to the Superintendent of Police, Ayodhya but the
present case crime has never been investigated in a fair
and proper manner True/Photocopy of the application
before the Director General of Police, dated 25.02.2024
is being annexed herewith as Annexure No.4 to this

Affidavit.

9. That the applicant is innocent and he is languishing in
jail since 06.12.2023 due to tainted and arbitrary
investigation, as the investigating officer has filed the
charge sheet without conducting fair and proper
investigation.

10. That this Hon'ble Court vide its order dated
04.03.2024 has taken cognizance of the charge sheet and
the charges have been framed by the learned trial court.

11. That the applicant has a vested right of fair and
proper investigation and therefore, this Hon'ble Court
may kindly direct further investigation of the present case
crime, by directing the investigating officer to investigate
the present matter by considering the CCTV footage and
cellphone locations, in the interest of justice.”

From the above paragraphs of affidavit, it is apparent that the
applicant based upon the CCTV footage claimed that the
accused applicant, at the time of incident, was not present at the
situs of crime. The photographs of CCTV footage and the
relevant pen drive of the same are annexed at page no.110 to

157 of the paper book.

From the aforesaid, it is apparent that claim of the accused-
applicant is that the 1.O. took into possession the DVR of the
said CCTV footage and while filing the charge sheet against the
accused applicant, the [.O. has completely ignored the said

evidence which ought to have been considered by the 1.O.
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The Magistrate by the impugned order dated 05.08.2024
rejected the application of the accused-applicant preferred
under Section 175(3) BNSS after taking note of the fact that the
charge sheet has been filed and cognizance on the same has
been taken on 04.03.2024, as also that charges have already
been framed and the case has been committed to the court of
Sessions. The order dated 05.08.2024 is extracted

hereinunder :-

"gAIGeA] Yo §e/ Hreff / Sifge SifHve [ bl IR
JowoHo 522/2023 =TI RT 147, 148, 149, 302, 307,
506, 120-§! AToTo%o T YRIBT<Y 79 FIIEAT & HrHct
# TR 3G SifeaT TrefAr-u7 are SHEaR 39T Heg
PN BT 157 TIT & 135 fadaes 7 7 Giv 9v fader
g T gcaveeT @1 Hlowlollodlo Pow HE @wd U4
3IGH B FBIT ST PXH & GG H 39T 7 Bl T2
a1 37T &1 31 grefar 1 =t fb 37 e F 3w faaeT
8F 37T GIRT 131 Sl mrelf 1 3R F Hrefarua @ arer
FTRIST o7 GF & &%T 10 § I8 o Ierg a7 77 & 135 g9
g 3 fddgd §RT B8 SIRIT-UF GV @771 04.03.2024 P1
TSI [T T g7 & el FTo GeIeiT =ierd §IRT STkIT 47
farfaa far o gar &1 areff d 3N G 3y SifwaT &
TIefT § AT FEaH IR &1 fafer @reeer g urg
ENYTS HIGTIAAT 371G §5T4 YOI 19 (2019) 17 YFoHloH o
1 Tega &1 T 8l

GAT TAT 37T4%T & G1e Gerd T3] U9 Bl bl 3T 3T
3rqcTlBT 15T/

qAHT FETH IR FRT S g Javer § Ig
STEIRT 13517 19T & fa5 faveft areret & Feir fadd S & 1%
o} 13fE T3] @ BI UR FIGNCT @l YR A=l &g SIedT
qINT &% BT SITEPIR & Gorg T8 oI Saee 13T 77T & 13
§9 SIEBINGT &7 TIFT [3aRT g &1 (3TRIT 1a¥3d &) &
gd & 5T O wehaT &1 Hegd et 4 ¥ad Hrelf 1 ik
g 9L GF @ GRE-10 7 T8 SeIeF 1357 T & 1 §9 Tt
H [dd9e GRT HNT SIRIT-TF 47 13718 04.03.2024 B FelrT
1T ST g@T & o Ao G ~RIIerT §RT SR o1
favfae fa5r ST garT &1 ATaet R JYTse Pl STRET &
IR Fh JHRUl AT T~ §NT G0N 8 &
PN 1715 03.04.2024 1 FT0 T ~IRIIeHRT B JUIfda & o
gabhl &/ 37: 39 ) G% ATl AN 39T &g e GIRT
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131 ST & STTER GAig T8 &1 AgER Hrll/SIHgd D
g @1 37X H Fegc HrefAr- U3 (AR 1352 5T 17 &1
UG

greff / St I g bl SIR & Jegd g Hrefr-g9
fAveT far T 81

=T T qfolvce
3FTIET"

Based upon the aforesaid facts, particularly, the facts pleaded in
the affidavit extracted hereinabove as also the judgment(s)
passed by the Hon’ble Apex Court in the case of (1) Shivam
Vs. State of U.P. 2021 (3) JIC 31 (All), (2) Babubhai Vs.
State of Gujarat (2010) 12 SCC 254, (3) Vinay Tyagi Vs.
Irshad Ali (2013) 5 SCC 762, (4) Amitbhai Anilchandra
Shah Vs. CBI (2013) 6 SCC 348, (5) Manohar Lal Sharma
Vs. Principal Secretary (2014) 2 SCC 532, (6) Dinubhai
Boghabhai Solanki Vs. State of Gujarat (2014) 4 SCC 626,
(7) Rajiv Singh Vs. State of Bihar (2015) 16 SCC 369, (8)
Nirmal Singh Kahlon Vs. State of Punjab (2009) 1 SCC 441,
(9) Azija Begum Vs. State of Maharastra (2012) 3 SCC 126-
128, (10) State of Punjab Vs. C.B.I. (2011) 9 SCC 182 (11)
Willie (William) Slaney Vs. The State of Madhya Pradesh
1956 AIR SC 116, (12) Surajit Sarkar Vs. State of West
Bengal (2013) 2 SCC 146, (13) Dataram Singh Vs. State of
Uttar Pradesh (2018) 3 SCC 22, (14) Sasi Thomas Vs. State
(2006) 12 SCC 421, (15) Youth Bar Association of India Vs.
Union of India (2016) 9 SCC 473, (16) Sakiri Vasu Vs. State
of U.P. (2008) 2 SCC 409, (17) Rajiv Thapar & others Vs.
Madan Lal Kapoor (2013) 3 SCC 330, (18) Satish Mehra
Vs. Delhi Administration & Another (1996) 9 SCC 766 (19)
Paramvir Singh Saini Vs. Baljit Singh & Ors, Special Leave
Petition (Criminal) Diary No.13346/2020, (20) Vinubhai
Haribhai Malaviya & Others Vs. State of Gujarat &
Another (2019) 17 SCC 1, (21) Anant Thanur Karmuse Vs.
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State of Maharashtra & Others, (2023) 5 SCC 802, (22)
Hasanbhai Valibhai Qureshi Vs. State of Gujarat & others
(2004) 5 SCC 347, (23) Vinay Tyagi Vs. Irshad Ali alias
Deepak & Others (2013) 5 SCC 762, (24) Bharati Tamang
Vs. Union Of India & others (2013) 15 SCC 578, (25)
Dharam Pal Vs. State of Harayana & others (2016) 4 SCC
160 (26) Anuj Chaudhary Vs. State of Uttar Pradesh &
Others (2013) 6 SCC 384, (27) State of Punjab Vs. Central
Bureau of Investigation & others (2011) 9 SCC 182, (28)
Sasi Thomas Vs. State & others (2006) 12 SCC 421, (29)
Kewal Krishan Vs. Union Territory of J&K (High Court of
Jammu & Kashmir & Ladakh at Jammu) CRM (M)
No.157/2023 and (30) Upkar Singh Vs. Ved Prakash &
Others (2004) 13 SCC 292, learned counsel for the applicant
advanced his submissions and made prayer to interfere in the
order impugned and direct the 1.O. to file the charge sheet after
further investigation, particularly, after taking note of the

CCTYV footage pertaining to applicant.

Shri Sandeep Yadav, learned counsel for opposite party no.2 has
opposed the present application for the reliefs sought. He
stated that in the instant case trial has already been commenced
before the Sessions Court, namely, Additional Sessions Judge,
Court No.8 (in short ‘Trial Court’) and before the Trial Court,
three witnesses have already been examined and as such the
order under challenge dated 05.08.2024 is just and proper and
no interference is required in the matter and the present

application for the relief sought is liable to be dismissed.

Considered the aforesaid submissions advanced by learned

counsel for the parties and perused the record.

In so far as the interference in the order dated 05.08.2024,
passed by the Magistrate is concerned, by this Court in exercise

of powers under Section 528 of BNSS, 2023, pari materia to
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Section 482 Cr.P.C. (now repealed), this Court is of the view
that in the impugned order dated 05.08.2024 no interference is
required in view of the observations made by Hon’ble Apex
Court in the case of Vinubhai Haribhai Malaviya etc. Vs.
State of Gujarat, reported in (2019) 17 SCC 1 and the fact that
trial in the instant case has already been commenced and before

the trial court three witnesses have already been examined.

In the case of Vinubhai Haribhai Malaviya (supra), three
Judges Bench of Apex Court has observed that Magistrate can
exercise of powers under Section 173(8) Cr.P.C., pari materia
to Section 175 (3) of BNSS, till trial commences and in this
case the trial has already commenced and this fact is not in
dispute. The relevant paragraph 42 of the judgment of
Vinubhai Haribhai Malaviya (supra) is extracted

hereinunder :-

“42. There is no good reason given by the Court in
these decisions as to why a Magistrate’s powers to
order further investigation would suddenly cease upon
process being issued, and an accused appearing before
the Magistrate, while concomitantly, the power of the
police to further investigate the offence continues right
till the stage the trial commences. Such a view would
not accord with the earlier judgments of this Court, in
particular, Sakiri Vasu v. State of U.P, (2008) 2 SCC
409, Samaj Parivartan Samudaya v. State of Karnataka,
(2012) 7 SCC 407, Vinay Tyagi v. Irshad Ali, (2013) 5
SCC 762, and Hardeep Singh v. State of Punjab, (2014)
3 SCC 92; Hardeep Singh (supra) having clearly held
that a criminal trial does not begin after cognizance is
taken, but only after charges are framed. What is not
given any importance at all in the recent judgments of
this Court is Article 21 of the Constitution and the fact
that the Article demands no less than a fair and just
investigation. To say that a fair and just investigation
would lead to the conclusion that the police retain the
power, subject, of course, to the Magistrates nod under
Section 173(8) to further investigate an offence till
charges are framed, but that the supervisory jurisdiction
of the Magistrate suddenly ceases mid- way through the
pre-trial proceedings, would amount to a travesty of


https://indiankanoon.org/doc/1836621/
https://indiankanoon.org/doc/274924/
https://indiankanoon.org/doc/1199182/
https://indiankanoon.org/doc/78958066/
https://indiankanoon.org/doc/84627277/
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justice, as certain cases may cry out for further
investigation so that an innocent person is not wrongly
arraigned as an accused or that a prima facie guilty
person is not so left out. There is no warrant for such a
narrow and restrictive view of the powers of the
Magistrate, particularly when such powers are
traceable to Section 156(3) read with Section 156(1),
Section 2(h), and Section 173(8) of the CrPC, as has
been noticed hereinabove, and would be available at all
stages of the progress of a criminal case before the trial
actually commences. It would also be in the interest of
justice that this power be exercised suo motu by the
Magistrate himself, depending on the facts of each case.
Whether further investigation should or should not be
ordered is within the discretion of the learned Magistrate
who will exercise such discretion on the facts of each
case and in accordance with law. If, for example, fresh
facts come to light which would lead to inculpating or
exculpating certain persons, arriving at the truth and
doing substantial justice in a criminal case are more
important than avoiding further delay being caused in
concluding the criminal proceeding, as was held in
Hasanbhai Valibhai Qureshi (supra). Therefore, to the
extent that the judgments in Amrutbhai Shambubhai
Patel (supra), Athul Rao (supra) and Bikash Ranjan
Rout (supra) have held to the contrary, they stand
overruled. Needless to add, Randhir Singh Rana v. State
(Delhi Administration) (1997) 1 SCC 361 and Reeta Nag
v. State of West Bengal and Ors. (2009) 9 SCC 129 also
stand overruled.”

In regard to the relief related to further investigation, this Court
is also of the view that the said relief/prayer cannot be acceded.

It is for the following reasons :-

(A) The basis of the pending criminal proceedings against the
applicant, i.e. FIR No0.0522 of 2023, which was lodged on
05.12.2023 at about 18:04 hours, under Sections 147, 148, 149,
302, 307, 308, 506, 34, 120-B I.P.C. reads as under :-

"Ihel TexR farat ardl (@1 Ufd )....... a1 H, o1 J9RY
ARIed UM Whelax SFUe el vy ureHr o
IR 91 Y T W g RUE vd SfRIa dunfe
HRIATE 3] A8led e g fob ureff e a8 3
s 9T [ A a7 S@agR RIET U RdHe<ax
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SIHUS 3rTedT o7 TURMT Far 8 I S gaeH o "edT
&1 Medl & Al o™ ¥ dlcze TaE ot 81 gRa & &
GE0T TG0 RS 8 g I ReIERI / Al IR g,
39 g I% ey g g 3reu HAR {8 It uad
&g fareimr a9 RIRar a1 aofivas SHYS Tier 9 <
3Tl fA9EfToT o JTeTaT 9T Wisde gRarm o4t &l fafda
8l fb Sh fauefimor oreff o geT & &1 aTel TSR Al
g, o= ureff g ureff & ugie™t & amr wo fads K
(SIS T qoep) A St TR d8IR [ & uRaR arell |
g T8 7 g USIGR! & Sfeid Dl IS I dH
AT 3T & & RRIh! avrg ¥ I [quefior o i ureff
g 9P At USieNt & g fdde g (Ja@) &
gRSIT 1 31U 3T TTfSd I SToHTRId dRds ST & H1RA
& gHh AT HRd &1 UdTeT & g9l P H 31 ieHdh
05.12.2023 @ FHT AT 09.45 I ga8 SWKh
fquefiror SURTfeIE AT aRep I T I Bl 9 TSl
ST vy o el eR | FiaeiaR U TRART SICT W
STT <&T T S T SURIh fquefivTor = 3= g # fou
U 31aT8l, 01, SUST, Al I TS, g IRE IR Bl F75h
g ofiead! g IR gyl fiedt / RaleaR ¥ 99 ¥ 3RA
&1 A | STHeraT g9er 3R & ureff & g6 TBR W
reff & g Sus foeed g 9 gt ugierR / 3man foHe
g, faener e, fode e T ReergR &g & a1
S T AABRA TR IURIh [quefRior 3 Feft R/ & 99 9
AR gt (defs U R8) & 49d & FedRd §Y
foueft arfNe fiig S wRa+ &g A fadw &g o arga
g5 I el AR 1 O IFH! geARdd R 5 Bl
Tt g 31fve 8 & daar R [quefior ekar {8, e,
¥z g foush fode e St &g Rig 7 el g ureff & g3
s faepd g 6 &1 x & AT o1 - o+ & |
fAU B¢ argerel Rarear / fived ¥ Meft IR < oo™
Sl @ & AR W Ml Y 7 mf 81 o 9 o
HeAId TR 8197 & Y| TeAT SURT 1 aTel g IR
ureff g IHP G Bl AR forel FRifdheaTerd sraie s
3R & T ST AR BT ST det J&T € d S e
g g 81 3 FaeT & fb Sh wewur § oelf
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oI fAehT S rep [AuafivTor & faeg derTies priaTe! e
I puT R | B0 Sets Ta g ureff deis udm s
g s gHfa {8 Mo 39 3fe-gR IRIET AT YRR
SFYSE JRIET HI0H0 9598016415 fdld 05/12/2023
g&dlo H goHlo g PHR AT eRal g TeeR R
SR 3eReT: TR H his awrft it &0 godlo
i pAR"

(B) What reflects from the contents of FIR can be summarized

as under :-

(a) There was enmity between two families, i.e. family of

informant and the accused applicant.
(b) The incident occurred on 05.12.2023 at 09.45 A.M.

(c) The accused named in the FIR, at the time of incident, were
armed with country made pistol, lathi, danda, iron rod, 12 bore
gun, licensed gun/revolver/pistol and they attacked the

informant.

(d) On raising alarm by the informant, son of the informant-
Deependra Vikram Singh, Vimal Singh (uncle of informant and
neighbour/pattidar), Vishal Singh, Vivek Singh s/o Samar
Bahadur Singh reached at the spot.

(e) On challenging the accused persons, the accused -Abhishek
Singh @ Sarvan Singh shot at Vivek Singh with his licensed
gun and on account of gun shot injury sustained, Vivek Singh

died.

(f) The accused, namely, Shekhar Singh, Golu Singh and Vivek
Singh @ Tinku Singh shot at the informant and his son
Deependra Vikram Singh on account of which they received

gun shot injuries.

(g) After the aforesaid FIR, the 1.O. conducted the investigation

and recorded the statements of injured Deependra Vikram
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Singh s/o informant Shailendra Pratap Singh, eye-witness
Vimal Singh s/o Samar Bahadur Singh, informant-injured

Shailendra Singh, Pankaj Singh s/o Sabhapati Singh.

(C) It would be apt to indicate that the injured witnesses before
the 1.O. attributed the role of causing fire arm injury to the
deceased. According to injured witnesses all the accused

including the applicant were present at the situs of crime.

(D) Before proceeding further, it would be apt to indicate that
the testimony of the injured witness has greater evidentiary
value and unless compelling circumstances exist, these
statements are not to be discarded lightly. As observed by
Hon’ble Apex Court in the judgment(s) passed in the case of
Balu Sudam Khalde Vs. The State of Maharashtra, reported
in 2023 SCC OnLine 355.

(E) Indisputably, the incident occurred on 05.12.2023 in the
morning at about 09.45 A.M. and from the photographs
annexed at page nos.112, 118, 119, 121, 122, 123, 124, 125,
126, 127, 130, 135, 136, 139, 140, 141, 142, 147, 149, 154,
155, 156, it, prima facie, appears that distance between the
presence of applicant and the place of incident is about 50 mts.,
which has not been disputed, and it also appears from the same
that the applicant was present in front of his residence between
09.52 AM. to 10.39 A.M. with his mobile phone and to the
view of this Court, a normal person can cover 50 mts. distance

in five minutes.

(F) It appears from the record including the relevant paragraphs
of the affidavit filed in support of the application indicated
hereinabove that the applicant is seeking further investigation

based upon the plea of "Alibi".
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(G) The Latin word "Alibi" means 'elsewhere'. Plea of "Alibi" is
a rule of recognized in Section 11 of the Evidence Act. The plea
of 'Alibi' disputes the case of prosecution. Thus plea of "Alibi"
is question of fact. It is settled law that when an accused raises
plea of "Alib1", the burden is on accused to prove the same. A
plea of "Alibi" is a question of fact which is required to be
proved by the accused at the stage of trial to show that he/ she
was elsewhere and was falsely implicated and the accused is
also required to prove the same by adducing appropriate

evidence.

(H) Under Section 103 of the Evidence Act the burden rests on
the accused who raises the plea of "Alibi". Section 103 of the

Evidence Act provides:—

"103. The burden of proof as to any particular fact lies on that
person who wishes the court to believe in its existence, unless it
is provided by any law that the proof of that fact shall lie on any
particular person.

Ilustrations

(b) B wishes the court to believe that, at the time in question, he
was elsewhere. He must prove it."

() In Binay Kumar Singh v. State of Bihar [(1997) 1 SCC
283], the Hon'ble Apex Court observed as under:

"23. The Latin word 'Alibi' means "elsewhere" and that word is
used for convenience when an accused takes recourse to a
defence line that when the occurrence took place he was so far
away from the place of occurrence that it is extremely
improbable that he would have participated in the crime. It is a
basic law that in a criminal case, in which the accused is
alleged to have inflicted physical injury to another person;

(i) the burden is on the prosecution to prove that the accused
was present at the scene and has participated in the crime.

(ii) The burden would not be lessened by the mere fact that the
accused has adopted the defence of 'Alibi".
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(iii) The plea of the accused in such cases need be considered
only when the burden has been discharged by the prosecution
satisfactorily.

(iv) But once the prosecution succeeds in discharging the
burden it is incumbent on the accused, who adopts the plea of
'Alibi’, to prove it with absolute certainty so as to exclude the

possibility of his presence at the place of occurrence.

(v) When the presence of the accused at the scene of occurrence
has been established satisfactorily by the prosecution through
reliable evidence, normally the court would be slow to believe
any counter-evidence to the effect that he was elsewhere when
the occurrence happened.

(vi) But if the evidence adduced by the accused is of such a
quality and of such a standard that the court may entertain
some reasonable doubt regarding his presence at the scene
when the occurrence took place, the accused would, no doubt,
be entitled to the benefit of that reasonable doubt. For that
purpose, it would be a sound proposition to be laid down that,
in such circumstances, the burden on the accused is rather
heavy. It follows, therefore, that strict proof is required for
establishing the plea of 'Alibi". This Court has observed so on
earlier occasions (vide Dudh Nath Pandey v. State of
UP [(1981) 2 SCC 166 : 1981 SCC (Cri) 379]; State of
Maharashtra v. Narsingrao Gangaram Pimple [(1984) 1 SCC
446 : 1984 SCC (Cri) 109 : AIR 1984 SC 63]".

(J) In Rajendra Singh v. State of U.P., (2007) 7 SCC 378 the
Hon'ble Apex Court has held as under:—

"8. That apart, the plea taken by the respondent Kapil
Dev Singh in his petition under Section 482 CrPC was
that of 'Alibi'". Section 103 of the Evidence Act says that
the burden of proof as to any particular fact lies on that
person who wishes the court to believe in its existence,
unless it is proved by any law that the proof of that fact
lie on any particular person. The second illustration to
Section 103 reads as under:

"B wishes the Court to believe that at the time in

question, he was elsewhere. He must prove it."
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(K) In Shaikh Sattar v. State of Maharashtra [(2010) 8 SCC
430], the Hon'ble Apex court has observed as under:-

"35. Undoubtedly, the burden of establishing the plea of
'Alibi" lay upon the appellant. The appellant herein has
miserably failed to bring on record any facts or
circumstances which would make the plea of his absence
even probable, let alone, being proved beyond
reasonable doubt. The plea of 'Alibi' had to be proved
with absolute certainty so as to completely exclude the
possibility of the presence of the appellant in the rented
premises at the relevant time. When a plea of 'Alibi' is
raised by an accused it is for the accused to establish the
said plea by positive evidence which has not been led in
the present case. We may also notice here at this stage

the proposition of law laid down in Gurpreet
Singh v. State of Haryana [(2002) 8 SCC 18 : 2003
SCC (Cri) 186] as follows : (SCC p. 27, para 20)

"20. ... This plea of 'Alibi’ stands disbelieved by both the
courts and since the plea of 'Alibi' is a question of fact
and since both the courts concurrently found that fact
against the appellant, the accused, this Court in our
view, cannot on an appeal by special leave go behind the
abovenoted concurrent finding of fact.”

(L) From the observations made by the Hon'ble Apex Court in

the judgments referred above, what appears is as under:-

(1) The prosecution has to prove its case including the role of

the accused in that incident.

(i1) Only when prosecution succeeds in discharging the burden
by establishing its case including participation of the accused in
the crime/incident, the plea of "Alibi" put up by the accused

needs to be considered.

(111) The burden is on the prosecution to prove that the accused

was present at the scene and has participated in the crime.

(iv) The burden would not be lessened by the mere fact that the
accused has adopted the defence of "Alibi".
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(v) The plea of "Alibi" of the accused in such cases need be
considered only when the burden has been discharged by the

prosecution satisfactorily.

(v) It is incumbent on the accused, who adopts the plea of
'Alibi', to prove it with absolute certainty so as to exclude the

possibility of his presence at the place of occurrence.

(vit) When the presence of the accused at the scene of
occurrence has been established satisfactorily by the
prosecution through reliable evidence, normally the court
would be slow to believe any counter-evidence to the effect that

he was elsewhere when the occurrence happened.

(viii) If the evidence adduced by the accused is of such a
quality and of such a standard that the court may entertain some
reasonable doubt regarding his presence at the scene when the
occurrence took place, the accused would, no doubt, be entitled
to the benefit of that reasonable doubt. For that purpose, it
would be a sound proposition to be laid down that, in such

circumstances, the burden on the accused is rather heavy.

(ix) Strict proof is required for establishing the plea of "Alibi".
[vide: Dudh Nath Pandey v. State of U.P. (1981) 2 SCC 166 :
1981 SCC (Cri) 379; State of Maharashtra v. Narsingrao
Gangaram Pimple (1984) 1 SCC 446 : 1984 SCC (Cri) 109 :
AIR 1984 SC 63]".

(M) The plea of 'Alibi' is a plea of defence which can be taken
when the evidence of prosecution takes place and prosecution
establishes its story, presence of the accused at the place of
crime and involvement of the said accused in the crime, as

observed in the above referred judgments.
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(N) Thus, in facts of the present case, this Court is of the view
that the power under Section 175(3) of BNSS should not be
exercised for the reason that the purpose of further investigation
is not to collect the evidence for the defence or to

prove/establish the defence of the accused.

(O) Learned counsel for the applicant has not shown any
material to establish that the DVR was taken by the 1.O.,
though in the application it has been alleged. In this view of
the matter, the same cannot be considered for the purposes of

granting the relief of further investigation.

14. In view of aforesaid, this Court is of the view that no
interference in this case i1s required. Accordingly, for the
reasons aforesaid, the application is rejected. No order as to

COsts.

15. It is made clear that the observations made in this order are
limited to the purpose of this application and in no way be
construed as an expression on merits of the case. The trial
court shall be absolutely free to arrive at its independent
conclusion on the basis of led/adduced evidence unaffected by

anything said in this order.

Order Date :- 24.09.2024
Anand/-
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