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Neutral Citation No. - 2024:AHC-LKO:61196

Court No. - 13

Case :- APPLICATION U/S 528 BNSS No. - 20 of 2024
Applicant :- Kanak Cattle Feeds Pvt. Ltd. Thru. Director
Abhishek Agarwal

Opposite Party :- State Of U.P. Thru. Prin. Secy. Deptt. Of
Home Lko And 2 Others

Counsel for Applicant :- Sushil Kumar,Kazim Ibrahim
Counsel for Opposite Party :- G.A.

Hon'ble Saurabh Lavania,J.

1. Heard Sri Sushil Kumar, learned Advocate assisted by Sri
Kazim Ibrahim, Advocate, learned Counsel for applicant and

learned AGA for the State of U.P. and gone through the record.

2. The present application has been filed seeking following

main relief:-

"Wherefore, it is most respectfully prayed that this
Hon'ble Court may kindly be pleased to allow this
petition and issue: -

i. An order or direction to quash the impugned order
dated 20.08.2024 passed by the Ld. Special Chief
Judicial Magistrate (Custom) Lucknow in Case Crime
No. 171/2024 in respect to the F.LR. bearing Case
Crime No. 171/2024 registered under Sections 318(4),
319(2), 183 BNSS and 11, 12 of UP Sheera Niyantran
Adhiniyam, 1964, P.S.: Banthara, District: Lucknow,
annexed as Annexure no. 1."

3. By means of the present application, the applicant has
assailed the order dated 20.08.2024 passed by Special Chief

Judicial Magistrate Custom, Lucknow (in short 'Magistrate), in
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Case Crime No. 171 of 2024 under Sections 318(4)/319(2)/183
BNS and Section 11, 12 of UP Sheera Niyantran Adhiniyam,
1964, P.S.- Banthara, District- Lucknow. The order dated

20.08.2024 being relevant reads as under:-

"grefl AP Dhed Bisd Uofolo gRT Mawid W FAR ard g &
AH GBI AT, HaIRN—R—74 H8%® S~doid, IS W9 A0 MHAR,
AR, STHUG—eRITS, B AR W JaHfId WrRAIT =i &RT —497
fomHoTHoTHo FRY 3Afeahl JodfoHo-0171/2024, Ifd TRI-318(4),
319(2), 183 dtoUHoTHO g GRI-11, 12 IoYo MRT FIFU rfer=H, AMT-
§ORT, SHUYS— oGS b NI H vreff Y prue) & gRR T SH- / @ieq
2 IR U TV 3w TS BT AT G Yol &7 Saatidh [Tl

oreff i dheel thigd Hiofelo GRT MR P PAR SRFAT G 7 31 Tehral
AT GRT IR 3fagfch WS i gRI-497 S1oTHoTHoTHOHY T
& &Y H B 2 b e FRIg gRT - 15.07.2024 1 Treff <t awueit
R BT ST 7T 2T, s Tvaee H U JebeHT JodfoHo —0171/2024, =Hd
gRT- 318(4), 319(2), 183 HoTHoTHo T GRI- 11, 12 IoHo ofiRT =T
UM, oFT ORI, UG- TGS USiipd fhdl T o TAT IHD IWRI
Ot 3 guiaar Hat ax far o weff g’ FHud far R 6 TR
HHATRAT GRT AT BT ST Tai bt 1T oI T TTid U ¥ okl 1F el
1 & I8 off B a1 T & HroE Bl FaR Hidd I8 H AR IS BT
I eI T ST U7 R8T 81 31a: IWRIch FHE 12y Ud IRIET &bl gfevrey &d 8¢
T2 gRT Sh T & URIR BT H-SI/ @it it TremT 6 /Y &

ureff & U1 U & Tre-y § G o Ud el JTadR! TfUaR TRgT o
3ATEAT 3ATg bt AT

AT AFI-92RT GRT JodloHo- 0171/2024, 3Fd GRI- 318(4),
319(2), 183 dtouHoTHO g GRI-11, 12 IoYo MRT FIFU rfe=H, AMT-
R, SFUG—TRITS & AN & TReT U Pl Tt &6 et & gRT &H &
URIER I Tl & SRF T 3400 B HiT 3dg iR IRME 3Tl Al W Higa
GURATZoR GRT 2fRT ISRl ¥ Ff8d YU Ity el BRI e &b PHRU e
ofRT/Ug SMER | TR0l &g AT olan HIER Sed /it faman w1 81 % &R
3rarer 9fRT YUSRUT 3T 1T &1 B Y qerell & SR STEdRt S gRT aRFS 1Y
ofiRT/ |l | qRieTT 8 AT FRETIER form T B

SWRIh WA & Ty § el SaaR! IfIdHR! e aRT 3TRAT Tgd
T} o IRMHE e TR Tl BT Ueb Seb ol URER H SR & Safeh THRT cllg Bl
cd g fAfara 99 oM & <R 3faferd 8, S I+t o # 1Sy e 9 e
g &1 IRHESYST A1l PHSHNI b el H Bl b HRUT I YoIh 3 el fham ST
T e o1 T4 318 P URIR/TMEM BT Gell BIS o W AT DA P Fa—-Ja
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g B Ta G off, fOId BRUT R ¥ FFd ded thigd & Merd g
URER &l ATicihdT & YR R Hidt a1 T, s uebs U AHIIT g e
&I R R Ufide I9E 7 US| Jfh Ih AN fac= el TR R 89 & BRI
PRl B T I § 3EdT TRIY U5 SIRgel F81 T TIT & s9fdlt Sh
URER @lel ST 8 AT JHeHNdT G- g8 81 T4 HI&dl &b TR 81 Pl eret
T 81 ST b ST R H P bed higd MeM g URAR Bl @il
NIBISICRE R

Tt UgrRI P AT AT WU g IO & H1 Hetd YUl BT T i
fepam|

Jace | fafeq 8l g & e meaR! MfSeR! gR1 ! e foAi®
16.08.2024 H I8 H2 b1 T & 1% g I U fGdemredH TR ReH &
PRI YHRUT & FEHRT I H 3TeId TR U STfeT T8l fham T &1 geifeiy
Ih UNER Fiel I I AT FHeAI GE—J& 8l Td F1ei & YATAd 8 ol 9
AT 81 SHIh &b S IR H b heel higd TeM g YRR Bl Giell
ST S A8 g1 e HYU WAett & Sielied o del 3TRer fedifed
16.08.2024 ¥ I8 U & o TRqd Uaur H 3+t fdedr yafdld 8 9 3Rg o
RIS T8I Z3T &1 S P AIehH H AT HrUA! b URER DI S~ AT ST
Sfd 78l it 81 o1 weff Fe dea figH Wofdo gRT Fderd Fwur AR
AT G it 3T Th1eT WAt Famf — 3R-74 786 3d [S83Us B AT
TR, T THATR, UG ok i 3R T fh UM 03 3Fiid gRT
— 497 FoTToTHOTHo FRET Y I AT 2

SIEN

reff &I heat higd Wofelo GRT e H0T FHR Tl I 51t 31
Y1 AT, A - 3IR-74 8% 378hd 98808 B AT MHCFR, T
THAR, SFUE oG S @ 3R U 3fafh WMl o oFcild oRT -497
FoTToTHoTHo, R forar ST 81

4.  Vide order 20.08.2024, quoted above, the Magistrate has
rejected the application preferred by the applicant namely
Kanak Cattle Feeds Pvt. Ltd. (in short 'Company') registered
under the Companies Act, 1956 having its registered office at
Plot No. 750 Gram Katola, Bani Mohanlalganj, By-pass Road,
Lucknow, engaged in the business of manufacturing and selling
of 'Cattle Feed' and this Company is also registered with the

Government of India under the Ministry of Micro, Small and
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Medium Enterprises. It would be apt to indicate here that these

facts are not in issue.

5. It is stated that Magistrate, after considering the
averments made in the application under Section 497 B.N.S.S.
preferred by the applicant-Company and also the instructions
placed before it by the prosecution, rejected the application
broadly on the ground that investigation is in progress and till
date charge-sheet has not been filed and as such, it would not
be proper to deseize the premises of the applicant-Company.

6.  Brief facts of the case are to the effect that on 15.07.2024
the Excise Inspector namely Ms. Sunita Ojha alongwith officials
of the Excise Department as also Police Personnel entered into
the premises of the applicant-Company situated at the address
indicated above for inspection. Where on being found 'Sheera',
which is required for manufacturing the 'Cattle Feed', the
license/permit related to the same was demanded and in
response, the person present in the premises namely Aditiya
Thakur, Supervisor of the Company, failed to produce/place the
same and taking note of the same, the Excise Inspector Ms.
Sunita Ojha, took sample of 'Sheera' available from the tanks
situated in the premises of the applicant-Company and also of
'Cattle Feed' and lodged the FIR on 15.07.2024 at about 10:39
hours, which was registered as FIR/Case Crime No. 0171 of

2024.

7. It would be apt to indicate that Excise Inspector Ms.
Sunita Ojha also seized the premises of the applicant-Company

on the said date i.e. 15.07.2024.
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8. According to this FIR Abhishek Agarwal, Aditiya Thakur
and Pushpendra Singh are the accused, in relation to the

offence indicated above.

9. The person namely Aditiya Thakur, who was present in
the premises was arrested, has already been released on bail.
Other accused namely Abhishek Agarwal and Pushpendra Singh
have been served with the notice as required under Section

35(A) of B.N.S.S. and accordingly they have not been arrested.

10. After the aforesaid, the applicant-Company preferred an
application under Section 497 of B.N.S.S. duly supported with
an affidavit, with a prayer to deseized the premises. The

relevant paragraphs of the same are extracted hereinunder:

"5. That it has already been stated the Applicant Company in
engaged in manufacture of cattle feed. And, the process of
manufacturing cattle feed involves use of rab or sheera.
Therefore, the Applicant Company used to purchase and store
rab or sheera for the aforesaid manufacturing purposes in a
completely lawful manner.

6. That the Applicant Company has been granted requisite
license to store and use sheera by the Office of SheeraNiyantran
and Excise Commisioner and, the same is evident from the
perusal of the order of Additional Excise Commissioner
(Utpadan) dated 28.05.2019, whereby, the Applicant Company
has been permitted to consume 19440 quintal of sheera per
year. Copy of the Certificate dated 28.05.2019 of Additional
Excise Commissioner (Utpadan) is being annexed herewith as
Annexure No.2.

7. That the in view of the facts stated hereinabove,
particularly, grant of requisite license for consumption of sheera
by the Applicant Company and its registration with the
Department of Excise for consumption of molasses -clearly
signify that the seizure of the Applicant's premises as also
registration of FIR are unwarranted. Since the Applicant
Company has complied with necessary legal
requirements/license for usage of sheera no crime whatsoever
has been committed nor the offences alleged seem to be



attracted.

8. That the excise authorities have failed to comply with
statutory rules while conducting search and drawing samples
from the material recovered viz. sheera and cattle food. Perusal
of the FIR reveals that the authorities have drawn aforesaid
samples in triplicates (three each) but have failed to provide
one of the samples to the accused and the even the FIR does
not mention the handing over the sample to the accused. In the
aforesaid regard, it is apt to refer to Rule 36(1) of the Rules of
1974 which mandate that one of the samples should be given
to the accused. Thus, the process of recovery and seizure are
both vitiated.

9. That the entire exercise of conducting seizure and lodging of
FIR is an outcome of malice held by Excise Inspector, Sector
11, Lucknow and her subordinates.

10. That at this juncture, it is pertinent to submit that Excise
Inspector, Sector 11, Lucknow, Principal Excise Sepoy, Sector-
11 and some police personnel visited the premises of Applicant
Company on 12.07.2024 at about 11 am and started inspection
of the same during which they were shown the license for
storage and use of sheera, however, they threatened the
deponent with dire consequences of sealing the premises stating
that illegal activities are being conducted there. Yet, the illicit
demands of the informant and her subordinates continued
unabated and as deponent failed to yield to their demands, the
malicious exercise of present seizure and lodgement of FIR was
undertaken on 15.07.2024.

11. That the aforesaid fact of illicit demands was intimated by
the Applicant vide his letter dated 16.07.2024 addressed to
Station House Officer, Banthra, Lucknow and also to the
Dictrict Excise Officer vide letter dated 23.07.2024 Copy of the
letter dated 16.07.2024 and 23.07.2024 of Sri Krishnan Kumar
Agarwal is being annexed herewith as Annexure No.3 & 4.

12. That Deputy Excise Commissioner (Administration), Office of
Excise Commission, Uttar Pradesh having been apprised of the
aforesaid fact of Sunita Ojha, Excise Inspector (Informant)and
Sri Sumant Mishra, Principal Excise Sepoy demanding bribe
took serious note of it. And, vide separate orders dated
15.07.2024 has suspended Sunita Ojha, Excise Inspector and Sri
Sumant Mishra, Principal Excise Sepoy and initiated
departmental inquiry against them for demanding illicit
gratification. Further, the suspension orders categorically
mention that Sunita Ojha and Sumant Mishra have been found
prima facie guilty of misconduct for illegally demanding money



from the deponent. Copies of suspension orders dated
15.07.2024 passed by the Deputy Excise Commissioner
(Administration), Office of Excise Commission, Uttar Pradesh
are being annexed herewith collectively as Annexure No5. The
Applicant informed to the District Excise officer about the
occurrence and demand made by the Excise Inspector on the
same day but he was asked to give it in writing.

13. That the aforesaid fact of suspension of Sunita Ojha and
Sumant Mishra, Principal Excise Sepoy and initiation of
departmental inquiry against them unequivocally indicates that
the prosecution story is false. It further reveals that informant
held malice against the deponent for not giving in to her illicit
demands and consequently she got the FIR Iodged while
conducting seizure of premises of the Applicant Company.

14. That Section 497(3) BNSS provides that property seized
shall be photographed and video-graphed and after the same,
the Ld. Court shall pass an order directing disposal, destruction,
confiscation or delivery of property within thirty days. As of
now, procedure under Section 497(3) BNSS has not been
complied with.

15. That as such it is mandatory that Section 497(3) BNSS shall
be complied with by causing photograph/ videography of the
property in question and, thereafter, order for disposal,
destruction, confiscation or delivery be passed within the
stipulated time period as per Section 497(5) BNSS."

11. From the above quoted paragraphs of the affidavit
particularly paragraphs 12 & 13 thereof as also Annexure No.
11 of this application, it is apparent that the Officer-Ms. Sunita
Ojha, who lodged the FIR, and one Sumant Mishra, Principal

Excise Officer, have been suspended.

12. It also appears from the record that above named persons
have been suspended on being found prima facie guilty of
misconduct, which relates to the action taken by them against

the applicant-Company.

13. Upon the application preferred under Section 497 B.N.S.S.

by the applicant-Company, the report was called upon by the
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Court and in response, the District Excise Officer submitted a
report dated 14.08.2024. The trial court thereafter passed the
impugned order dated 20.08.2024, the relevant of which has

already been quoted above.

14. In the aforesaid background of the case, the present

application has been filed.

15. In nutshell, it is stated before this Court that if this Court
declines to interfere in the instant matter then in that
eventuality the perishable property including 'Cattle Feed' and
'Rab' available in the premises of the applicant-Company would
be spoiled and would be of no use and as such the indulgence

of this Court is required.

16. Sri Sushil Kumar, Advocate assisted by Sri Kazim Ibrahim,
Advocate, learned counsel for the applicant submitted as

under:-

(i) The trial court while passing the order impugned dated
20.08.2024 failed to take note of the language couched under
Section 497 B.N.S.S. It is for the reason that the trial court
rejected the application on the premise/ground that the
investigation is under process and charge sheet has not been

filed till date.

(ii) In exercise of power under Section 497 B.N.S.S., the court
concerned or the Magistrate is empowered to release the
property including the perishable property pending conclusion

of the investigation, enquiry or trial.
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(iiii) In Section 451 Cr.P.C. (now repealed), the expression
"investigation" has not been indicated, as such, after coming
into force of the provisions of B.N.S.S. i.e. w.e.f. 01.07.2024,
the court concerned or the Magistrate is fully empowered to
release the property particularly the property which is subject
to speedy and natural decay even during pending investigation.
Thus, the trial court erred in law and fact both in rejecting the

application of the applicant under Section 497 B.N.S.S.

(iv) The trial court also did not consider the specific averments
made in the affidavit filed in support of the application related
to permit/license under the Act of 1964 and also the fact
related to permit/license in regard to manufacturing of 'Cattle
Feed', annexed as Annexure Nos. 3 and 4 to the present

application, which were placed before the Magistrate.

(v) The procedure indicated under Section 105 B.N.S.S. was
also not followed, as per which, the concerned officer is under
obligation to record search and seizure through audio, video

and electronic means preferably by using mobile phone.

17. Sri Pramod Kumar Shukla, learned AGA opposed the

present application.

18. Considered the aforesaid and perused the record.

19. The facts aforesaid including the facts related to valid
permit/license in regard to manufacturing of "Cattle Feed" and
permission to use/consume Molasses/Sheera to the limit of

1,94,440 Quintals, which is required for manufacturing the



"Cattle Feed", etc. are not in issue.
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impugned order dated 20.08.2024 is not based on the same.

20.
of this Court is based on Section 497 B.N.S.S. and the report
dated 16.08.2024 of the District Excise Officer and as such it

would be apt to refer the relevant provisions on the issue

The order dated 20.08.2024, under challenge, to the view

involved in this case.

21.

22.

Section 451 Cr.P.C. reads as under:-

"451. Order for custody and disposal of property pending trial

In certain cases

When any property is produced before any Criminal Court
during any inquiry or trial, the Court may make such order as

it thinks fit for the proper custody of such property pending the

conclusion of the inquiry or trial, and, if the property is subject

to speedy and natural decay, or if it is otherwise expedient so
to do, the Court may, after recording such evidence as it thinks

necessary, order it to be sold or otherwise disposed of.

Explanation.---For the purposes of this section, 'property"

includes--

(a) property of any kind or document which is produced before

the Court or which is in its custody;

(b) any property regarding which an offence appears to have
been committed or which appears to have been used for the

commission of any offence."
Section 497 B.N.S.S. reads as under:-

Section 497 - Order for custody and disposal of property
pending trial in certain cases

(1) When any property is produced before any Criminal Court or
the Magistrate empowered to take cognizance or commit the
case for trial during any investigation, inquiry or trial, the

Court or the Magistrate may make such order as it thinks fit for

It is for the reason that
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the proper custody of such property pending the conclusion of

the investigation, inquiry or trial, and,

if the property is subject to speedy and natural decay, or if it is
otherwise expedient so to do, the Court or the Magistrate may,
after recording such evidence as it thinks necessary, order it to
be sold or otherwise disposed of.

Explanation.—For the purposes of this section, 'property"

includes—

(a) property of any kind or document which is produced before

the Court or
which is in its custody;

(b) any property regarding which an offence appears to have
been committed or which appears to have been used for the

commission of any offence.

(2) The Court or the Magistrate shall, within a period of
fourteen days from the production of the property referred to in
sub-section (1) before it, prepare a statement of such property
containing its description in such form and manner as the State

Government may, by rules, provide.

(3) The Court or the Magistrate shall cause to be taken the
photograph and if necessary,

23. From a conjoint reading of the aforesaid provisions
indicates that the same are similar. It further appears that in
exercise of power under Section 497 B.N.S.S. the concerned
court or the Magistrate is empowered to release the property
even during pending the conclusion of the "investigation"
which power was earlier not available when the Cr.P.C. was

enforced.

24. The property in the seized premises of the applicant is
perishable property and the same has not been disputed by
learned AGA.
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Gujarat; (2002) 10 SCC 283, on the subject, the Hon'ble Apex
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Court observed as under:-

"7. In our view, the powers under Section 451 CrPC should be
exercised expeditiously and judiciously. It would serve various
purposes, namely:

1. owner of the article would not suffer because of its
remaining unused or by its misappropriation;

2. court or the police would not be required to keep the article
in safe custody;

3. if the proper panchnama before handing over possession of
the article is prepared, that can be used in evidence instead of
its production before the court during the trial. If necessary,
evidence could also be recorded describing the nature of the
property in detail; and

4. this jurisdiction of the court to record evidence should be
exercised promptly so that there may not be further chance of
tampering with the articles.

8. The question of proper custody of the seized article is raised in
a number of matters. In Basavva Kom Dyamangouda Patil v. State
of Mysore [(1977) 4 SCC 358 : 1977 SCC (Cri) 598] this Court dealt
with a case where the seized articles were not available for being
returned to the complainant. In that case, the recovered ornaments
were kept in a trunk in the police station and later it was found
missing, the question was with regard to payment of those articles.
In that context, the Court observed as under: (SCC p. 361, para 4)

““4. The object and scheme of the various provisions of the Code
appear to be that where the property which has been the subject-
matter of an offence is seized by the police it ought not to be
retained in the custody of the court or of the police for any time
longer than what is absolutely necessary. As the seizure of the
property by the police amounts to a clear entrustment of the
property to a government servant, the idea is that the property
should be restored to the original owner after the necessity to
retain it ceases. It is manifest that there may be two stages when
the property may be returned to the owner. In the first place it
may be returned during any inquiry or trial. This may particularly
be necessary where the property concerned is subject to speedy or
natural decay. There may be other compelling reasons also which
may justify the disposal of the property to the owner or otherwise
in the interest of justice. The High Court and the Sessions Judge
proceeded on the footing that one of the essential requirements of

In the case of Sunderbhai Ambalal Desai Versus State of
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the Code is that the articles concerned must be produced before
the court or should be in its custody. The object of the Code
seems to be that any property which is in the control of the court
either directly or indirectly should be disposed of by the court and
a just and proper order should be passed by the court regarding its
disposal. In a criminal case, the police always acts under the direct
control of the court and has to take orders from it at every stage
of an inquiry or trial. In this broad sense, therefore, the court
exercises an overall control on the actions of the police officers in
every case where it has taken cognizance.”’

(emphasis supplied)

9. The Court further observed that where the property is stolen,
lost or destroyed and there is no prima facie defence made out
that the State or its officers had taken due care and caution to
protect the property, the Magistrate may, in an appropriate case,
where the ends of justice so require, order payment of the value of
the property.

10. To avoid such a situation, in our view, powers under Section
451 CrPC should be exercised promptly and at the earliest.

Valuable articles and currency notes

11. With regard to valuable articles, such as, golden or silver
ornaments or articles studded with precious stones, it is submitted
that it is of no use to keep such articles in police custody for years
till the trial is over. In our view, this submission requires to be
accepted. In such cases, the Magistrate should pass appropriate
orders as contemplated under Section 451 CrPC at the earliest.

12. For this purpose, if material on record indicates that such
articles belong to the complainant at whose house theft, robbery or
dacoity has taken place, then seized articles be handed over to the
complainant after:

(1) preparing detailed proper panchnama of such articles;

(2) taking photographs of such articles and a bond that such
articles would be produced if required at the time of trial; and

(3) after taking proper security.

13. For this purpose, the court may follow the procedure of
recording such evidence, as it thinks necessary, as provided under
Section 451 CrPC. The bond and security should be taken so as to
prevent the evidence being lost, altered or destroyed. The court
should see that photographs of such articles are attested or
countersigned by the complainant, accused as well as by the
person to whom the custody is handed over. Still however, it
would be the function of the court under Section 451 CrPC to
impose any other appropriate condition.
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14. In case, where such articles are not handed over either to the
complainant or to the person from whom such articles are seized
or to its claimant, then the court may direct that such articles be
kept in bank lockers. Similarly, if articles are required to be kept
in police custody, it would be open to the SHO after preparing
proper panchnama to keep such articles in a bank locker. In any
case, such articles should be produced before the Magistrate within
a week of their seizure. If required, the court may direct that such
articles be handed back to the investigating officer for further
investigation and identification. ~However, in no set of
circumstances, the investigating officer should keep such articles in
custody for a longer period for the purposes of investigation and
identification. For currency notes, similar procedure can be
followed.

Vehicles

15. Learned Senior Counsel Mr Dholakia, appearing for the State of
Gujarat further submitted that at present in the police station
premises, a number of vehicles are kept unattended and vehicles
become junk day by day. It is his contention that appropriate
directions should be given to the Magistrates who are dealing with
such questions to hand over such vehicles to their owners or to the
person from whom the said vehicles are seized by taking
appropriate bond and guarantee for the return of the said vehicles
if required by the court at any point of time.

16. However, the learned counsel appearing for the petitioners
submitted that this question of handing over the vehicle to the
person from whom it is seized or to its true owner is always a
matter of litigation and a lot of arguments are advanced by the
persons concerned.

17. In our view, whatever be the situation, it is of no use to keep
such seized vehicles at the police stations for a long period. It is
for the Magistrate to pass appropriate orders immediately by taking
appropriate bond and guarantee as well as security for return of
the said vehicles, if required at any point of time. This can be
done pending hearing of applications for return of such vehicles.

18. In case where the vehicle is not claimed by the accused,
owner, or the insurance company or by a third person, then such
vehicle may be ordered to be auctioned by the court. If the said
vehicle is insured with the insurance company then the insurance
company be informed by the court to take possession of the
vehicle which is not claimed by the owner or a third person. If the
insurance company fails to take possession, the vehicles may be
sold as per the direction of the court. The court would pass such
order within a period of six months from the date of production of
the said vehicle before the court. In any case, before handing over
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possession of such vehicles, appropriate photographs of the said
vehicle should be taken and detailed panchnama should be
prepared.

19. For articles such as seized liquor also, prompt action should be
taken in disposing of it after preparing necessary panchnama. If
sample is required to be taken, sample may be kept properly after
sending it to the Chemical Analyser, if required. But in no case,
large quantity of liquor should be stored at the police station. No
purpose is served by such storing.

20. Similarly for the narcotic drugs also, for its identification,
procedure under Section 451 CrPC should be followed of recording
evidence and disposal. Its identity could be on the basis of
evidence recorded by the Magistrate. Samples also should be sent
immediately to the Chemical Analyser so that subsequently, a
contention may not be raised that the article which was seized was
not the same.

21. However, these powers are to be exercised by the Magistrate
concerned. We hope and trust that the Magistrate concerned would
take immediate action for seeing that powers under Section 451
CrPC are properly and promptly exercised and articles are not kept
for a long time at the police station, in any case, for not more
than fifteen days to one month. This object can also be achieved if
there is proper supervision by the Registry of the High Court
concerned in seeing that the rules framed by the High Court with
regard to such articles are implemented properly."

26. In view of the law laid down it is apparent that it is a
general rule that case property should be released. It should
not to be retained in custody of the court or the police for any
time longer than what is absolutely necessary and it should be
directly or indirectly disposed of and court must pass order for
its disposal. Further where the property is subject to speedy
and natural decay, resulting in diminishing its value should not

be kept lying unattended.

27. Considering all the facts and attending circumstances of the
case to the view of this Court the Magistrate ought to have de-
seized/released the premises in issue including perishable

property therein in favour of the applicants after taking
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adequate surety bond after getting its value assessed by a
competent authority and Magistrate may have imposed other
conditions which it thinks necessary. Thus, in the facts of the
case after taking note of the observations of Hon'ble Apex
Court in the judgment referred above, this Court is of the view
that the Magistrate has failed to exercise his jurisdiction
properly.

28. Accordingly, the present application is allowed. The
impugned order dated 20.08.2024 passed by Special Chief
Judicial Magistrate (Custom), Lucknow in Case Crime No. 171
of 2024 (Kanak Cattle Feeds Pvt. Ltd. Versus State), under
Sections 318(4)/319(2)/183 BNS and Section 11, 12 of UP
Sheera Niyantran Adhiniyam, 1964, P.S.- Banthara, District-
Lucknow, is hereby set-aside. The learned Special Chief Judicial
Magistrate (Custom), Lucknow is directed to de-seize/release the
property in issue including perishable property therein, in
favour of applicant after taking personal bond and one surety
bond of adequate amount. The learned Magistrate may get the
value of the property assessed by any competent authority and
fix the amount of personal bond and surety bond accordingly
and may also impose other conditions he deems just and

necessary.

Order Date :- 05.09.2024

Jyoti/-

High Court of Judicature at Allahabad,

Lucknow Bench
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