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Citation No. - 2024:AHC-LKO:59891
Court No. -13

Case :- APPLICATION U/S 482 No. - 7624 of 2024

Applicant :- Sona Pati

Opposite Party :- State Of U.P. Thru. Prin. Secy. Home, Lko. And
Another

Counsel for Applicant :- Bahar Ali

Counsel for Opposite Party :- G.A.

Hon'ble Saurabh Lavania.J.

1. Heard Shri Bahar Ali, learned counsel for applicant and learned

A.G.A. for State.

2. In view of order proposed to be passed issuance of notice to

opposite party No. 2 is dispensed with.

3. By means of the present application, the applicant has been filed

for the following main relief:

"assailed to set aside the entire proceedings of Case No.
328/2020, 'State Vs Sona Pati', under section 498-4, 304-B, 201
LPC., & 3/4 Dowry Prohibition Act, Police Station - Kamlapur,
District - Sitapur, arising out of Case Crime No. 218/2004, under
section 498-4, 304-B, 201 LP.C., & 3/4 Dowry Prohibition Act,
Police Station Kamlapur, District Sitapur, including its
Chargesheet no. 92/2004, dated 01.09.2004, as well as
summoning order dated 22.01.2015, issued by the Learned
Juvenile Justice Board, Sitapur, in Case No. 328/2020, 'State Vs
Sona Pati'"

4. Brief facts of the case are to the effect that an FIR registered as
Case Crime No. 218 of 2004 to attract offense under Sections 498-A,
304-B, 201 I.P.C., & 3/4 Dowry Prohibition Act was lodged at Police

Station Kamlapur, District Sitapur.
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5. After lodging of FIR, the Investigating Officer (in short "[.O.") ,
on completion of investigation, submitted the charge-sheet no. 92/2004
dated 01.09.2004 and after taking note of the evidence collected by the
[.O. during the investigation, the concerned Court took cognizance and
thereafter the matter was committed to the Court of Sesions where the
case was registered as Sesion Trial No. 1093 of 2004 (State Vs. Ram and
2 Others).

6. It would be apt to indicate that the applicant namely Sona Pati
was also implicated in the said case by the informant as she is nanad of

the deceased.

7. The applicant was minor at relevant point of time as such
Session Trial No. 1093 of 2004 was against Ramu S/o Satnu (husband of
the deceased), Satnu S/o Lallu (father-in-law of the deceased) and Smt.

Gangadai W/o Satnu (mother-in-law of the deceased).

8. The record indicates that presently the case against the applicant
who at relevant point of time was minor aged about eleven years is
pending against Juvenile Justice Board, Sitapur as Case No. 328/2020
(State Vs Sona Pati).

9. It would also be relevant to indicate that the FIR was lodged
after an order was passed by the Magistrate concerned on the application

under Section 156(3) Cr.P.C. preferred by the informant.

10. The record further reflects that vide final order and judgment
dated 29.01.2011 (Annexure No. 5) passed by Additional Sessions Judge,
Court No. 3, Sitapur all the accused namely Ramu S/o Satnu, Satnu S/o
Lallu and Smt. Gangadai W/o Satnu have been acquitted after
considering the evidence on record including the statement(s) made by

Shivram, father of the deceased, (P.W.1), Vishwanath (P.W.2), uncle of
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the deceased, Phoolwati, mother of the deceased, (P.W.4) and Ram Lal,
maternal uncle of the deceased, (P.W. 5).

11. Relevant paras of the judgment dated 29.01.2011 is extracted

herein-under:

"ST JBIN GAIGol GV YISy THET Tl Teir Jfieiedlea aree
oY [QGRVT [ T & IuNIa H g9 [Ty gv uggar § 1
SIS 9& & TIEFTOT FIRT 3TGNTET 37=TIT &RT 498 T 304 o
WoGoWo & i &g T WIfAel & e IRIT &l T
T&T 1571 ST Tt 81 5TET T €T 113 o YN gy e
PT T4 81 98 I T 3G+ &Ir § 9 39T g bl 3N F
T8 T<E H GN ST 137 7T & 1 T BT [94918 9T & 7
T @& v ol 811 SHYHIT &R Geof Bl T b ar! <& &l
3ifv &5 &g UaTIST 5T ST ¥ET 811 §9 371 &eT & Jib
ggel YT BT SGER [T 7T 8 3K FawT I G ST
gRIeIdal % gt &l AT walE ~IRe GRT 2004 (1)
RGTS 51T RUIc 9T 596 il A8 T 31+ &4 ¥ 3%
BN % I8 FqE ey & il & 13 SifgmTr | g8 39T
T&T &1 ST Gepd! & 1 § I8 i B a5 FadT T faqTE geT &
7 9 @& §iT g3 o1 §lod & GIHd [ S @l Qe
IIITT G T% & [ a8 FIgT & AegT F J§ WIfaT B [
Geien] a1 13978 &7 & 7 9 @ 317N §37T U7 O] GRIFRIfT 4 78
YUF & & 319 gel @l & I8 @iied 351 ST o 1 ger &
7 g% @& HIaR FabI BT 13418 31T T SiIX 13918 @ IURId TP &l
3BV 8 HIIST 37 STl Y& &) 7ol §ST @ 31 ggct TaaT &
TS GovclT BT SEEIR [T T 811 Il A1 9&l §9 a5 Pl
TIeT HYT d qmer & T & I gfRfeRfa A enT 113 &
TRANT 1 STEATH & I T8 TRV 811 a5 SHgHT0T
g8 g @ gt &1 gveg adarT amet § o ge Uik
faed! ot 85 @I @TfeT e 7 e T8 W8T &1 V1 aRIeIfT
g Gafe =R §RT A R AU & seR oY ot
ITAGHTI & [Ivg BIE o SIRIT @Il T & a7 8/

SURIA [daaTT @ AR W A 39 5By R ggaar § 1
SIIGHIT 37, FAF T S Tes 3% T & g By
STRIT 3I=CFIT &IRT 498 T 304 &lo, 201 HToc oFo T &IRT 4 T&oT
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FIANe SIfAe FIfd T8l 157 T 7T &1 SHGHTT FuRIH
SIRIGT & S 35 o T &

377 9T

AT G, Gaq g i TTed 3% GdIHT @ AR S
eTRT 498 T 304 &1 201 oo To g &INT 4 T8 FIave 3fef=aa
¥ SV 1 ST &1 SIHGHTI THT R & F7a STHIT 97
g qeuF T 132 S & aer giayst @ S qidal o
gt faar orar &1

12. In the aforesaid background of the case, learned counsel for the
applicant while pressing the present application seeking main relief,
quoted above, stated that against the applicant the Charge Sheet No.
92/2004 dated 01.09.2004 was filed and despite this no fruitful purpose
would be served in permitting the criminal proceedings to continue
before Juvenile Justice Board, Sitapur as the trial Court in the Session
Trial No. 1093 of 2018 (supra) has acquitted the co-accused namely
Ramu S/o Satnu, Satnu S/o Lallu and Smt. Gangadai W/o Satnu.

13. In support of his submission, learned counsel for the applicant
placed reliance on the judgment of the Coordinate Bench of this Court
passed in Application Under Section 482 No.1325 of 2021, (Anant
Mishra @ Amit Mishra @ Surya Prakash Mishra vs. State of U.P.

and Another). The same reads as under:-

"Heard learned counsel for petitioner, learned State and perused the
material available on record.

By means of this petition under Section 482 Cr.P.C. the petitioner has
sought following reliefs.-

"Wherefore it is most respectfully prayed that this Hon'ble Court may
graciously be pleased to quash the impugned charge sheet no. 02 of
2018 dated 4.12.2018 submitted by the police relating to Case Crime
No. 372 of 2016, under Section 364- A/34 IPC, Police Station
Lambhuwa, District Sultanpur against the petitioner and summoning
order dated 18.01.2019 passed by learned Chief Judicial Magistrate,
Court No. 16, Sultanpur in Criminal Case No. 141 of 2019 (State of
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U.P. Vs. Anand Deep Dubey and others) and the entire proceedings of
aforesaid case may also be quashed."”

Brief facts giving rise to the present petition are that opposite party
no. 2 - Matadeen lodged an FIR on 08.10.2016 against the unknown
persons bearing Case Crime No. 372 of 2016 under Section 364 IPC,
Police Station Lambhuwa, District Sultanpur with the allegation that
some unknown accused abducted his brother Sikander. During
investigation, the name of five persons, namely, Jitendra Pandey alias
Chintu, Jitenra Pathak, Dharam Raj Nishad, Anand Deep Dubey alias
Ashu Deubey and Anan Mishra (present applicant) came into light.
Thereafter the police submitted charge sheet against Jitendra Pandey,
Jitendra Pathak and Dharam Raj Nishad and they were arrested. The
trial against three persons were commenced before the learned
Additional District Judge Court No. 3 Sultanpur vide Sessions Trial
No. 111 of 2017 in which statement of PW-1 complainant Matadeen
was recorded on 06.03.2018.

Learned counsel for petitioner has submitted that in this case three
witnesses were examined. PW-1 Matadeen is the first informant,
brother of the abductee has not supported the prosecution case. PW-2
Monu alias Dilip Kumar, who is niece of abductee, has clearly stated
that no one had called him on mobile phone for ransom of
Rs.25,00,000/- and he also did not support the prosecution case. PW-3
is the abductee Sikander. He also did not support the prosecution case.
He clearly stated that nobody abducted him nor any ransom was
demanded. Thus PW-3 has also not supported the case of the
prosecution. Therefore, all the three accused persons were exonerated
of the charges levelled against them under Section 364-A IPC and they
have been acquitted by learned Illrd Additional Sessions Judge,
Sultanpur vide order dated 28.09.2018.

Further submission of learned counsel for petitioner is that after
passing the judgment of trial court dated 28.09.2018, this fact was
within the knowledge of Investigating Olfficer but the Investigating
Officer intentionally filed charge sheet on 24.12.2018 before the court
concerned ignoring the judgment passed by trial court dated
28.09.2018.

It is further submitted that since the witnesses were examined in
Sessions Trial No. 111 of 2017 and they did not support the
prosecution case, so it will be futile exercise to face the trial. In
support of his submission. learned counsel for petitioner has relied
upon_a judgment of this Court in the case of Diwan Singh Vs. State
reported in 1964 Lawsuit (All) 182, in that case also the accused were
discharged on the ground of acquittal of co-accused, which are having
the similar allegation and same prosecution witnesses.

Learned counsel for petitioner has submitted that in the case of Diwan
Singh (supra) it was held that if the allegation and witnesses are same
and after examination of witnesses one accused is acquitted, then
other co-accused can be punished or not. this Court has clearly held
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that under such circumstances the conviction of co-accused cannot be
sustained.

Learned AGA for the State has opposed the prayer made by learned
counsel for the applicants, but could not dispute the fact of acquittal of
other co-accused persons.

I have considered the rival submissions made by learned counsel for
the parties, perused the record and the judgements relied upon by
learned counsel for the applicant.

In the matter of Diwan Singh (Supra). this was the issue that if
allegation & witnesses are same and _after examination of witnesses
one accused is acquitted, then other co-accused can be punished or
not. This Court has clearly held that under such circumstances the
conviction of co-accused cannot be sustained.

Relevant paragraph Nos. 4, 5 & 6 of the judgment of Diwan Singh
(supra) are quoted hereinbelow:-

"4. Learned counsel for the applicant has argued that both Manohar
and the applicant were arrested together, searched together and as a
single recovery list was prepared about the articles alleged to have
been recovered from them and as the same witnesses were examined.
by the prosecution in both the trials before the Magistrate, it will be
incongruous to convict one of them on the basis of the same evidence
and to acquit the other. I find force in this contention,

5. The judgment of the learned Sessions Judge in Criminal Appeal No.
262 of 1963 setting aside the conviction and sentence of Manoliar was
not challenged by the State by filing an appeal and, as such, has
become final. It is no doubt true that the learned Sessions fudge
acquitted Manohar on a technical ground because, in his opinion, "the
prosecution suffers from a patent infirmity creating reasonable doubt
regarding the identity of the alleged fire arms". He did not disbelieve
the evidence of the prosecution on facts. The reasoning given by the
learned Sessions Judge in acquitting Manohar is not very appealing
but the fact remains that Manohar who was arrested along with the
applicant on the same charge and against whom the same evidence
has been produced by the prosecution, has been acquitted, while the
appeal of the applicant against his conviction was dismissed by the
learned Ist Additional Sessions Judge of Etawah. In view of the
acquittal of Manohar on the same facts and on the same evidence
which has become absolute, it is not possible to maintain the
conviction of the applicant.

6. If two persons are prosecuted, though separately. under the same
charge for offences having been committed in the same transaction
and on the basis of the same evidence, and if one of them is acquitted
for whatever may be the reason and the other is convicted, then it will
create an anamalous position in law and is likely to shake the
confidence of the people in the administration of justice. Justice is not
only to be done but also seem to be done. Therefore. I am clearly of
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opinion that as has been held in the case of Pritam Singh v. State of
Punjab. (S) AIR 1956 SC 415, the principle of stare decisis will apply
in_the present case and the applicant's conviction cannot be
sustained. "

After going through the judgements relied by learned counsel for the
applicant, it is very much clear that Court has held that considering
the testimony of witnesses. if one accused is acquitted, no criminal
proceeding can be sustained against co- accused on the same set of
witnesses and in the present case too, there is no separate witness and
on the basis of testimony of same prosecution witnesses, main accused
was acquitted by the court below, Whenever there is no prospect of the
case ending in conviction, valuable time of court should not be wasted
for holding trial only for the purpose of completing the procedure to
pronounce _the conclusion on future date. Therefore, criminal
proceeding cannot be permitted to continue against the applicant.

Therefore, under such facts and circumstances of the case as well as
law laid down by the Apex Court, criminal proceeding against the
applicants in Criminal Case No. 141 of 2019 (State of U.P. Vs. Anand
Deep Dubey and others), arising out of Case Crime No. 372 of 2016,
under Section 364-A/34 IPC, Police Station Lambhuwa, District
Sultanpur cannot be sustained and is hereby quashed.

With the aforesaid observation/direction, this petition under Section
482 Cr.PC. is allowed.

Office is directed to communicate this order to the trial court
concerned for necessary action and compliance."

14. Reliance has also been placed on the judgment of this Court
passed in Application under Section 482 No.17127 of 2006, (Smt.
Jaitoon And Others vs. State of U.P. and Another). The same reads as

under:-

"Heard learned counsel for the applicants and learned AGA for State.
No one appeared on behalf of opposite party no. 2 nor any counter
affidavit has been filed on his behalf.

The present application has been filed with a prayer to quash the
entire proceeding of S.T. No. 48-A of 1990 (State Vs. Irshad and
others), under section 302 [LPC. PS. Bhawan, District
Muzaffarnagar, pending in the court of A.D.J.-1V, Muzaffarnagar.
At the very outset, learned counsel for the applicants submits that
applicant no. 1 died, therefore, this application may be abated against
applicant no. 1.

Accordingly, the present application is abated against applicant no. 1.
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Learned counsel for the applicants submitted that one FIR dated
16.9.1989 has been lodged against Abdul Razzak, which was
registered as case crime no. 102 of 1989, under section 302 I.P.C. He
Sfurther submitted that after completion of investigation, Investigating
Officer submitted charge sheet against named accused Abdul Razzak
on 22.10.1989. During the course of trial, statement of opposite party
no. 2 was recorded on 8.6.1990 as prosecution witness and thereaffter,
he has moved an application dated 22.6.1990 before trial court under
section 319 Cr.P.C. for summoning the applicant as accused for
prosecution along with main accused. Thereafter, court below vide
order dated 8.2.1991 has summoned the applicant along with other
co-accused for trial under section 319 CrP.C. Pursuant to the
summoning order dated 8.2.1991, S.T. No. 48-A of 1990 (State Vs.
Irshad and others) was also started against the applicants. He further
submitted that trial of main accused Abdul Razzak was already
running as S.T. No. 48 of 1990 and ultimately, he was acquitted by the
court below vide order dated 30.8.1996 and against the said
Jjudgement and order of acquittal dated 30.8.1996, no appeal has been
filed either by private respondent or by State._He further submitted
that as per settled provision of law, if the allegation and prosecution
witnesses are same and co-accused are acquitted on the basis of
testimony of the same prosecution witnesses, applicant may also be
discharged and he cannot be punished. In support of his contention, he
has placed reliance upon the judgments of this Court in the cases of
Diwan_Singh vs. State reported in 1964 Lawsuit (All) 182, D.K.
Agarwal Vs. State of U.P decided on 15.9.2016, Aagoshe Iram vs.
State of U.P._& Another reported in 2017 Lawsuit (All) 1546 and
Pradeep Kumar Tank Vs. State of U.P._and another decided on
29.03.2019 in Criminal Misc. Application No. 10015 of 2006 in which
criminal proceeding was quashed and accused were discharged on the
ground of acquittal of co-accused, which are having the same
allegation and same prosecution witnesses.

He also placed reliance upon the judgments of this Court passed in
Criminal Misc. Application Nos. 5779 of 1999, (Begum & Others vs.
State of U.P_& Ors) decided on 15.07.2005. 13760 of 2005 (Zahrun
Nisa vs. State of UP_& Ors) decided on 22.09.2005 and 15521 of
2005 (Darshan Singh and Ors vs. State of U.P) decided on 24.10.2005
in_ which too, Court has quashed the criminal proceedings on the
ground of acquittal of co-accused on the same set of witnesses. Lastly,
he submitted that under such set of fact as well as settled provisions of
law, criminal proceeding may also be quashed against the applicants.

Learned AGA for the State has opposed the prayer made by learned
counsel for the applicants, but could not dispute the fact of acquittal of
main accused, Abdul Razzak and non filing of appeal by State and
legal proposition of law.

I have considered the rival submissions made by learned counsel for
the parties, perused the record, judgement and order of acquittal dated
30.8.1996 and the judgements relied upon by learned counsel for the
applicant.
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In the matter of Diwan Singh (Supra). this was the issue that if
allegation & witnesses are same and _after examination of witnesses
one accused is acquitted. then other co-accused can be punished or
not. This Court has clearly held that under such circumstances the
conviction of co-accused cannot be sustained.

Relevant paragraph Nos. 4, 5 & 6 of the judgment of Diwan Singh
(supra) are quoted hereinbelow:-

"4. Learned counsel for the applicant has argued that both Manohar
and the applicant were arrested together, searched together and as a
single recovery list was prepared about the articles alleged to have
been recovered from them and as the same witnesses were examined
by the prosecution in both the trials before the Magistrate, it will be
incongruous to convict one of them on the basis of the same evidence
and to acquit the other. I find force in this contention,

5. The judgment of the learned Sessions Judge in Criminal Appeal No.
262 of 1963 setting aside the conviction and sentence of Manolior was
not challenged by the State by filing an appeal and, as such, has
become final. It is no doubt true that the learned Sessions fudge
acquitted Manohar on a technical ground because, in his opinion, "the
prosecution suffers from a patent infirmity creating reasonable doubt
regarding the identity of the alleged fire arms". He did not disbelieve
the evidence of the prosecution on facts. The reasoning given by the
learned Sessions Judge in acquitting Manohar is not very appealing
but the fact remains that Manohar who was arrested along with the
applicant on the same charge and against whom the same evidence
has been produced by the prosecution, has been acquitted, while the
appeal of the applicant against his conviction was dismissed by the
learned Ist Additional Sessions Judge of Etawah. In view of the
acquittal of Manohar on the same facts and on the same evidence
which has become absolute, it is not possible to maintain the
conviction of the applicant.

6. If two persons are prosecuted, though separately, under the same
charge for offences having been committed in the same transaction
and an the basis of the same evidence, and if one of them is acquitted
for whatever may be the reason and the other is convicted, then it will
create an anamalous position in law and is likely to shake the
confidence of the people in the administration of justice. Justice is not
only to be done but also seem to be done. Therefore, I am clearly of
opinion that as has been held in the case of Pritam Singh v. State of
Punjab. (S) AIR 1956 SC 415, the principle of stare decisis will apply
in the present case and the applicant's conviction cannot be
sustained."

Following the said judgments, in the matter of D.K. Agarwal, Aagoshe
Iram and Pradeep Kumar Tank (supra), this Court has quashed the
criminal proceedings against the co-accused. Not only this, on the
same ratio of law, this Court in the matter of Begum, Zahrun Nisa and
Darshan Singh (supra), criminal proceedings are quashed after
acquittal of co-accused.
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After going through the judgements relied by learned counsel for the
applicant, it is very much clear that Court has held that considering
the testimony of witnesses, if one accused is acquitted, no criminal
proceeding can be sustained against co- accused on the same set of
witnesses and in the present case too, there is no separate witness and
on the basis of testimony of same prosecution witnesses, main accused
was acquitted by the court below, therefore, criminal proceeding
cannot be permitted to continue against the applicants.

Therefore, under such facts and circumstances of the case as well as
law laid down by the Apex Court, criminal proceeding against the
applicants in S.T. No. 48-A of 1990 (State Vs. Irshad and others),
under section 302 LP.C., PS. Bhawan, District Muzaffarnagar,
pending in the court of A.D.J.-1V, Muzaffarnagar cannot be sustained
and is hereby quashed.

Accordingly, the application is allowed. No order as to costs."”

15. He has also submitted that the judgment of acquittal of co-
accused dated 29.01.2011 was assailed before this Court by the State by
way of filing Government Appeal No. 1000093 of 2011 (State of U.P.
Vs. Ramu & Ors.) which has been dismissed vide order dated
26.05.2022 and the same has not been filed before the Hon'ble Apex

Court.

16. Copy of the order dated 26.05.2022 passed by this Court and
status report fetched from the website of the Hon'ble Apex Court placed

before this Court are taken on record.

17. Learned AGA for the State has opposed the prayer made by
learned counsel for the applicant, but could not dispute the facts aforesaid
including that co-accused namely Ramu S/o Satnu, Satnu S/o Lallu and
Smt. Gangadai W/o Satnu have already been acquitted vide judgment
dated 29.01.2011 and the law propounded in the judgments referred by

the counsel for the applicant.
18. Considered the aforesaid and perused the record.

19. Considering the aforesaid particularly that co-accused has been

acquitted vide judgment dated 29.01.2011 by the trial court and the said
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judgment was assailed before this Court by the State by way of filing
Government Appeal No. 1000093 of 2011 which has been dismissed
vide order dated 26.05.2022 and the same has not been assailed before
the Hon'ble Apex Court as also that in the instant case witnesses of the
prosecution are the same and the observation made in the judgment
passed in the case of Anant Mishra (Supra) and Smt. Jaitoon (Supra),
this Court is of the view that no purpose would be served in keeping the
present proceedings against the applicant pending as there is no chance of
conviction of the applicant in the instant case. Therefore, criminal
proceedings cannot be permitted to continue against the applicant.

Accordingly, the pending criminal proceedings in Case No. 328 of 2020
(State Vs Sona Pati), under Sections 498-A, 304-B, 201 I.P.C., & Sections 3/4
Dowry Prohibition Act, Police Station - Kamlapur, District - Sitapur, arising
out of Case Crime No. 218 of 2004, under Sections 498-A, 304-B, 201 I.P.C.,
& Sections 3/4 Dowry Prohibition Act, Police Station Kamlapur, District
Sitapur pending before the Juvenile Justice Board, Sitapur are hereby

quashed, qua the applicant/Sona Pati.
20. The application is allowed in above terms.

Order Date :- 31.08.2024
Mohit Singh/-
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