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Hon'ble Saurabh I.avania,J.

1. Heard learned counsel for the applicant as well as learned A.G.A. for the State

and perused the record.

2. By means of the present application, the order dated 20.07.2024 passed by
Additional District Judge, Court No.9, Lucknow in Case Crime No0.0267 of
2023 has been challenged.

3. By the impugned order, the application seeking discharge preferred, after
seeking bail from this Court, by the applicant has been rejected. The order dated

20.07.2024 for ready reference is extracted hereinunder:-
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4. The brief facts of the case are to the effect that as per the allegations levelled
in the F.I.LR bearing No.0267 lodged on 17.12.2023 under Sections 498-A, 304-
B, 3/4 D.P. Act, the marriage of the deceased (Nansu aged about 27 years) and
applicant was solemnized on 26.12.2022 at Buddheshwar Temple.

5. The F.IR. further indicates that the deceased was subjected to cruelty on
account of demand of dowry by the applicant and other family members of the
applicant and as per the F.I.R., the applicant caused death to the daughter of the

informant namely Ram Kumar S/o Anganu Prasad.

6. It would be apt to indicate that upon receiving the information of incident

from the applicant, the inquest proceedings were carried out on 12.12.2023. The



inquest was carried out at the place of incident i.e. house of the applicant. Prior
to proceeding with the inquest, the deceased was found hanging from the fan, as
appears from the inquest report (Annexure No.7). The inquest report also
indicates that at the time of carrying out the inquest, the applicant was not
present and as per the opinion of witnesses of inquest, the deceased was hanged

from fan after causing death.

7. After completion of inquest, the body was sent for post-mortem. Post-mortem
report (Annexure No.8) indicates that post-mortem was carried out on
13.12.2023 and the cause of death was ante-mortem hanging with oblique

ligature mark.

8. Thereafter, 1.0. conducted the investigation and upon conclusion of the

investigation submitted the charge sheet under Section 306 I.P.C.

9. It would be apt to indicate that applicant was arrested and sent to the jail and
he was released from jail in terms of the order of this Court dated 19.03.2024
passed in Criminal Misc. Bail Application No.3144 of 2024 (Nitin Vs. State of
U.P.), copy of which is annexed as Annexure No.12 at page No.112 to the

present application.

10. After released from the judicial custody, the applicant preferred an
application seeking discharge under Section 227 of Cr.P.C. on following

grounds:-

"A- Because no case under section 306 of I.P.C. is made out against
the accused/ applicant and if the same, is unrebutted it would not
warrant a conviction.

B- Because the charges leveled against the accused/ applicant are
totally groundless since the accused/ applicant has not committed an
offence.

C- Because there is no evidence to show that there are sufficient
grounds for proceedings against the accused/ applicant.

D- Because from the perusal of the statements as well as the
complaint that there is no discernible incriminating material evidence
is available therefore the accused/ applicant is liable to be discharged
from all the charges.

E- Because the first information report lodged by the informant is
highly delayed according to him occurrence was took place on
12/12/2023 whereas the first information report has been lodged on
17/12/2023 after five days from the alleged occurrence without proper
explanation of the delay.



F- Because that the complainant and his family were started illegal
demands of Fifteen Lakhs rupees for not lodging the FIR since the
applicant belongs from poor family he denied to fulfill the same then
complainant has lodged impugned first information report on the
basis of false and frivolous averments.

G- Because the investigating officer has filed the charge sheet under
section 306 I.P.C. without collecting cogent and reliable evidence.

H- Because from bare perusal of entire evidence collected by the
investigating officer during the investigation no ingredients of section
107 of L.P.C. are fulfill as explained in the case of Mariano Anto
Brano and another Vs. Inspector of Police 2022 SCC online SC 1387.

I- Because the charge sheet has been filed against the applicant in
very mechanical manner no offence under section 306 of 1.P.C. is
made out.

J- Because the applicant is totally innocent and has been falsely
implicated by the complainant.

K- Because the investigation is also tainted and no evidence has been
collected his shows that the offence under section 306 1.P.C. is
constituted.

L- Because the applicant is not carrying any criminal history.

M- Because in recent judgement of Hon'ble Supreme Court State of
Rajasthan Vs. Ashok Kumar Kashyap (2021) 11 SCC 191 placed
reliance on its previous judgment in P.Vijayan Vs. State of Kerla
(Supra) wherein it is observed and held that at the stage of section
227 the judge has merely to sift the evidence in order to find out
whether or not there is sufficient ground for proceeding against the
accused. In other words the sufficiency of ground would take within
its the nature of the evidence recorded by the police or the documents
produced before the court which ex facie disclose that there are
suspicious circumstances against the accused so as to frame a charge
against him. If the judge comes to a conclusion that there is sufficient
ground to proceed, he will frame a charge under section 228 if not he
will discharge the accused.

N- Because since the charge sheet filed by the police of police station
Talkatora, Lucknow against the accused/applicant is baseless and
based on false and frivolous evidence although no such type of
occurrence has taken place, it has been filed only to harrass the
accused/ applicant and therefore the applicant/ accused deserves to to
be discharged from all the charges, in the interest of justice."

11. It would be apt to indicate that in the discharge application the fact that the
deceased was wife of the applicant has not been denied, however, in the instant
application a new case has been set up by the applicant by stating that the

deceased was not married to the applicant.

12. The trial Court after considering the material evidence available on record
rejected the application of the applicant vide order under challenge dated

20.07.2024, quoted above.



13. In the aforesaid background of the case, the present application has been
filed.

14. Before this Court, the entire material has not been placed on record, which
was available before the Trial Court. In other words, charge sheet and other
documents/ evidence, which were available before the trial Court, have not been
placed on record to ascertain as to whether the offence under Section 306 I.P.C.
is made out against the applicant or not and/ or as to whether the trial Court has
rightly exercised its power in rejecting the application for seeking discharge

under Section 227 of Cr.P.C. vide order dated 20.07.2024.

15. Considered the aforesaid facts and the submissions advanced by the counsel
for the applicant and learned A.G.A., based upon facts aforesaid, and perused

the record.

16. It would be apt to indicate that law related to discharge is well settled.
According to the same, the evidence collected during the investigation could be
considered while dealing with an application for discharge and at this stage, after
examination of the report of the police and the material placed therewith and
hearing the parties, if the concerned Court finds that allegations against the
accused are groundless/baseless and even does not disclose prima facie case
against the accused, the concerned Court may pass an order of discharge of the

accused.

17. Upon due consideration of the aforesaid, this Court is not inclined to
interfere in the order dated 20.07.2024, impugned herein. It is for the following

reasons:-

(i) Prior to instant application, being aggrieved with the impugned charge sheet
dated 11/02/2024 as well as cognizance order dated 17.02.2024 the
accused/applicant filed an Application under Section 482 Cr.P.C. No. 5026 of
2024 and this Court declined to accede with prayer sought therein as would

appear from the final order dated 30.05.2024 quoted hereinunder:-

"Heard learned counsel for the applicant as well as learned A.G.A.
for the State and perused the record.

The instant Application under Section 482 Cr.P.C. has been moved by
the applicant with a prayer to quash the impugned Charge Sheet No.



01, dated 11/02/2024 arising out of Case Crime/ FIR. No-
0267/2023, Under Section- 306 I.P.C., Police Station- Talkatora
District- Lucknow and cognizance order dated 17/02/2024 passed by
Additional Chief Judicial Magistrate, VI, Lucknow in case of (State
Versus Nitin Singh) as well as further proceedings of Case No.
15568/2024, contained as Annexure No. 1 and 2 to this petition, in the
interest of Justice. It is further prayed that this Hon'ble Court may
also be pleased to stay the further proceedings of Case No.
15568/2024 arising out of Case Crime/ F.LR. No-0267/2023, Under
Section- 306 I.P.C., Police Station- Talkatora, District- Lucknow
pending before Additional Chief Judicial Magistrate, VI, Lucknow
(State Versus Nitin Singh).

Learned counsel for the applicant submits that the applicant is a
reputed person in the society and he has been falsely implicated in the
present case due to rivalry. He further submits that the impugned
proceedings pending before the learned trial court are totally
arbitrary and illegal and the same have been instituted without
considering the material evidence available on record. Thus, he
submits that entire criminal proceedings initiated against the
applicant may be quashed.

Learned counsel for the applicant also prays for permission to appear
through counsel before the concerned trial court within a period of
three weeks from today and move an application claiming discharge
on behalf of the applicant and this Court may direct the trial court to
decide the application so moved by the applicant.

Learned A.G.A. has disputed the aforesaid contentions made by
learned counsel for the applicant but he has not opposed the request
made by learned counsel for the applicant to move a discharge
application before the trial court through counsel.

All the contentions raised by the applicant's counsel relate to disputed
questions of fact. The court has also been called upon to adjudge the
testimonial worth of prosecution evidence and evaluate the same on
the basis of various intricacies of factual details which have been
touched upon by learned counsel. The veracity and credibility of
material furnished on behalf of the prosecution has been questioned
and false implication has been pleaded. In the process of invoking its
inherent jurisdiction, this court cannot be persuaded to have a pre
trial before the actual trial begins. The submissions made by the
learned counsel call for adjudication on pure questions of fact which
may be adequately adjudicated upon only by the trial court and while
doing so even the submissions made on points of law can also be more
appropriately gone into by the trial court in this case.

The quashing of the charge sheet and the entire proceedings can also
be done only if it does not disclose any offence or if there is any legal
bar which prohibits the proceedings on its basis. The Apex Court
decisions in the case of R.P. Kapur Vs. State of Punjab AIR 1960 SC
866, State of Haryana Vs. Bhajan Lal 1992 SCC(Cr.) 426, State of
Bihar Vs. P.P. Sharma, 1992 SCC (Cri.) 192 and also in Zandu
Pharmaceutical Works Ltd. Vs. Mohd. Saraful Haq and another,
(Para-10) 2005 SCC (Cri.) 283 make the position of law in this
regard clear.

In the absence of any of the grounds recognized by the Apex Court
which might justify the quashing of charge sheet/summoning
order/impugned proceedings, the prayer for quashing the same is



refused as I do not see any abuse of the courts process either. The trial
court has been vested with sufficient powers to discharge the accused
even before the stage to frame the charges comes, if for reasons to be
recorded it considers the charge to be groundless.
As requested by learned counsel for the applicant, the permission to
appear through counsel before the concerned trial court within a
period of three weeks from today and move an application claiming
discharge on behalf of whom this application under Section 482
Cr.P.C. has been moved, is granted. The concerned trial court shall
dfter hearing the counsel decide the application on merits in
accordance with law within a period which shall not exceed a period
of two months from today.

With the above observations, this application under Section 482
Cr.P.C. stands disposed of. "

(ii) The body of the deceased wife of the applicant was found in the house of the
applicant, as such in terms of Section(s) 106 and 113-A of the Indian Evidence
Act (now repealed) and Section(s) 109 and 117 of the Bhartiya Sakhshya
Adhiniyam, 2023 it is the duty of the applicant to rebut the presumption.

(iii) The statements of informant under Section 161 Cr.P.C. (Annexure No.9)
indicates that the deceased was subjected to cruelty on account of non-

fulfillment of demand of dowry.

(iv) Challenge to the case of prosecution on the basis of demand of Rs.15 lacs by
the applicant and factum of marriage can not be considered at this stage in view
of the settled proposition of law related to dealing with an application seeking

discharge.

18. For the reasons aforesaid, this Court is not inclined to entertain this

application.

19. Accordingly, the instant application under Section 482 Cr.P.C. is hereby

rejected. Cost made easy.

20. It is however made clear that the observations made by this Court in this
order are only for the purpose of deciding the present application against the
order of discharge, and shall have no bearing on the merits of the case during

trial.

Order Date :- 21.8.2024
Gurpreet Singh

Digitally signed by :-
GURPREET SINGH
High Court of Judicature at Allahabad,

Lucknow Bench



