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Present application has been filed by the applicant to
quash the impugned order dated 21.05.2024 passed in S.T. No.
96 of 2019 by the Additional Sessions Judge, POCSO Act. The
relevant portion of the order dated 21.05.2024 is extracted

hereinunder:-

"qH el & GReMe & f@fld & f& Gl HeaAr gant
JYH gE-T R9le 38 3T # Gfipd @t a3 & &
drdl HehGHT ey FI [a9efiaror w9 HAR, fa@rd, fa-
IH J 37T garT 38 a3dlst G T3 et et anfal-
T 3ot o3, HAT I R _ART Her, [Fad 38 aic 3
& d 3qb! ol AT YT IoAE e 3, ar 38
#Hr ART dler 3R 38T ASgr _Hl_faueft &ier e oI
gl, Sl Sol @ ASC gl A1 &1 9 Hear #F 8ic T ey
et & GaRT G@T AT & 3R ST Al F HFr G §T
Tet T HeAT oAl 18-12-2016 & FHI FHT 07:30
g5l FI &1 3T HUA & AR G GIH Ao Raié st
P AT &1 alfasdl HpeHT Pl 3FT deiR H fHd
HYI & R UlAl_TARIST H HhaHl IR Ho-
707/2016, AT ERT- 323, 504, 506, 435 HRAT GU5
dear & ifHgFa w0 FAR, [, Qo g [y
HI AAT A 14 349 fd&g FhaHA! Gotlehd E3HT] gr-
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I fadgaAr ddas garT Aifedl @& 3 AT ERT-
161 GoYoHo 3fha &, fG@A ardl 7 39 dgiN #H
B 1 YT FT GHYT fFIr) ardr & g Fefad Ta1-
AT GaRT 39a §17 ERT-161 GoFoHo H 4 12 #HYaAl
H FarTefer 3ifAgeaaor &9 $AR [, e fa-
art q R g & Gry-ary gedifad fEgFd fa-
AT FAR [daRT @ ot g # dfeiead gl &1 §30T
f&ar &1 3oa Tifgal & 37 T dHH [{aTer & U
¥ [@e9® garT A AIFTI0T, &9, faFrg g fia-
IH & [aeg IRNT-99 9T 31, AR _Gd a1 _adax
HHSA HF Yo [FI1 7] SHIFTI0T &9 FAR 13-
ard, WEW$WWWW323
325, 436, 504 J 506 HRINT U5 Hledl faai 07-12-
2019 P [RfAT fFIr =g 3R favfaa e st &
TRAIT fasdi® 25-04-2022 H HrEfl Hlo 5soo-1 3Hewf, HI-
oFsefo-2 AWl g Hlossefo-3 3ol #arrery H 39-
(L A e O O O o O s O KA K o L
TATY FIT _[FIT & gear & FHIT grRl & &9, fa-
FId, RIaiH d @ ardl @ axarst 98 dgsy 1 et
3t &d), el ax & HAT fFIr ar aidr & gryr arl &
F ARYIE fFar aur Rerseft 8o’ H @ A & dls-
Bls F DGR H 9T FI faF1) 56 GFR a6t HHGHT
g g GIENaror & ~rgrery H Giifea gle] faarTefsT
AGFATT @ JHARFT Gxafad YT fdad FAR
faart & fawg # 37 fear & & ag & gcar # afel-
CT T6T &1

AT EF IR & HldANT 3Td ~GIA1dT Sellgisic FT
fafe# @l fAPrT Alel A1 FT 36 Jo o TAT
3 2015 (88) Te Hro Hre Uo7 402 F¥gd fFar 3R Ig
Jd GEgd [T & HAANT ~FIT H IRIFT fafes
f@gar=a # Jg fAAT FFa fFar & & Ifg fFeal #I-
I & fAaweAr #¥e alefl Uoiedl dredide JAgFd Bl
HAGFT gl FAIA & Al eI AfFAlAgld el & a8
arEdlad AT P el ERT-319 GoFoHo FHA HT
ol & il HweAT & fagared sifeaear & 3#d f3-
o fAgared & 3TUR 9 gEaIad IHfAIFIToT F 57
YT H e d SAGFAl & Y aEdiad JAGFT gl
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IS gV FHA [ STl F Frerr F 51 A GART aT-
& HFHGHT & fAgar sifawar & @l a IRiFT fafe
STaEYT FT GRflersT AT =97 gAIEe! R GEAIGT
JHAFFT 377 FAR ARt & fawg goH gsear faarer
Bg dold [ Siiet &1 9aitd ded Al &/ 3Fd fafeld
fAgl=a 8 AA & F2¥ vd gRIEUAIl # guf &9 &
WTEE/?@/

3 YPR 3IRIFT [ddds, gaigell 9¥ 3Yclsd] AT T
AT FF RE & grgd fafer sgawar #& qiRa Are-
AT ST & HAT P efeeTT @A g IRITT
JAYFT & ARLGTY GEaifad 3fAgeFd [daa AR fa-
JRT P geaT & oA, THT T TIT W Gl H Fleea
gl T JYH gl aied g Higfa &/

O GRFEATT H 38 90T # RIAT AIFATT &
-G GXATAd JHfHAGFd 7T FAR Gt @t faar-
I 8 Jeddld €IRF323, 436, 504, 506, 325 HRAT GUs
dlear # dea U St @1 qaitad 3TAR &1 3d: aidr
FT YrdsT-9T 26 @, fadAfdd 06-08-2022 IHedald E€RT-319
gogofo FTHFR fFd S I17T §/

3imaer

giaT T GrYAT-99 6 & faadlfahd 06-08-2022, 3Heddid &T-
7-319 U5 GiFHaT dfear Ter &ar sar &1 gearifad
JfAgFd fdad FAR fAart g3 THaRe [FUrdl, fAardr
AT, ¢ AT gH fAaRT gRar, 4= Jaees, f5-
o avsT &I [GERVT 8q 3fecidld €RT- 323, 436, 504,
506, 325 §RAT gUs dledr & ders far srar 81 33-
gFd Ao AR fAdaRkt # 39l 8q @HeA SR 81
gus fofde 3ieqdrels] GARTT #I| GAMEed ared e
Gerars/gTioRT Helfod# Q=i 11-06-2024 &I 99 gl/"

Brief facts of the case are to the effect that an FIR No.
0707 of 2016 was lodged on 18.12.2016 under Section 323,
504, 506 & 435 IPC against Rupesh Kumar, Vikash, Shivram

and Vinay (present applicant).
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According to the FIR, in the alleged incident the injuries
were sustained to the informant namely Annu S/o Lal Mohhm-

mad (opposite party No.2) as also Nasreen D/o Ali Sher.

As per FIR, the named accused assaulted Annu (opposite
party No.2) and Nasreen and abused these persons and also

caused fire in the 'W$8T/Madha' belonging to these persons.

It would be apt to indicate that in English #$2l is called
'Shanty' and its synonyms are 'shed/®"R, 'shebang', 'bothy',
'hut', 'humpy', 'barracoon' and 'thatch'(ewx) and accordingly it

can be inferred that Madha/Chhappar can be used for residen-

tial purposes also.

Thereafter Investigating Officer (in short "I.O.") upon
completion of investigation filed the charge sheet No. 16 of
2017 under Section 323, 504, 506, 325, 436 IPC against Ru-
pesh Kumar Tiwari S/o Late Sri Ram Sahay, Vikash S/o Rupesh
Kumar Tiwari and Shivram S/o0 Ram Chandar. Thus, the appli-

cant was exonerated by the I1.0.

On the charge sheet cognizance was taken on 28.03.2017
and thereafter before the Sessions Court (in short 'Trial Court')
charges were framed against accused indicated in the charge
sheet under Section 323, 504, 506, 325, 436 IPC in Session
Trial No. 96 of 2019.

Before the Trial Court informant/injured Annu (opposite
party No.2) appeared as PW-1 and injured Nasreen appeared as
PW-2 and another witness of the prosecution namely Ali Sher

appeared as PW-3. PW-3/Ali Sher.
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Injured witness PW-1/Annu (opposite party No.2) and in-
jured witness PW-2/Nasreen before the trial Court indicated the
name of all the accused namely Rupesh, Vikash, Shivram and
Vinay Kumar Tiwari (present applicant), who was exonerated
by the I.O. during investigation and also levelled specific alle-
gations regarding causing injury as also causing fire in the 'Ri-

hyasi Chhappar/Madha'.

The statement of PW-1/Annu (opposite party No. 2)

recorded during investigation is extracted hereinunder:-

"SGRATIT 3ee] g7 ol HgrAg fado g At gxar
HSRT AdTea15T [ag 1T Faraaist st e G ddr &
& 1 18.12.16 @I ag dle Fid d51 & & I & a9
&ft U FAR ARt 97 IH T, fadhrd faart g7 &
ger f3ardl, RIaRTH Fiqd g9 I#HGGY fedo IWIFd J fa-
Y [FaR g9 IHRA ARt o [RET Aol rar Fars-
IS INUST AL AT GX_JHTH S8l -2 el 3 o3l Aq
Hed el 35 & HAT fFIr ar endl 3vsT & AR e
oI ST A HASA FAETIAT g A G 38 ART
tfieT 3R AR AT [GaH §H &l Igd & 3WIFd [Qugh
e A 0 O . M K ke 2K s s
3Tfa” ST 7S¢ gt a7 1/ 39 Feadl &l SIg g7 -
AleFe d el Y7 &lcl AlgFHg H1fa &lel & aar ar
3R 3WIFT ST FFAHIT IS 3UsT & AN Hieat ot
T AGIAT G 3R Fegiet 3 ar 38 it ARTder &
el & RErelt IRIFd cllan & 3Er o7 fear f5ad
TEEf FT_ART_G1HIT FAFL_ASC gl TIT_3H_Heell Hl
Hed g A 18 Bl & 3@ g 3RIFd_Fidaralaror ey
P SHIAHI S _GHS! dFX_Tol I 3 FAl o] b
YA _AGIGIST_H _foh@rft @ 39+t g Ja@ilar @ sEFedt
Hrovgodte sargaiar H #ardt &t

The statement of PW-2/Nasreen recorded during investiga-

tion is extracted hereinunder:-
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"G HTRST- FGRITFT HARE AGIAT G 3ol
fao g& [QaRT ar AGRT Faraaisl fag e daraaiet
aNvsT Yol ¥ &l el & fF fao 18.12.16 &I Geg 7.30
g A & g & &9or fAart (e fAarl, A g
@7 gxarsl GX 1Y o] @ AR ol A9 #H et
I ar gt ot ART dieT 3oy & Rerrefl o & 31T
o fadr fred et FT HRT HHA Soddy 75 g
IT T IGNFT FIAAIEIITOT STIAATT I SHT ahY Tot T
oG RYIE 3] aRT 41 @ &t &t /4t a N
g 39l el Hlovdodo Hareaiy H #eardt off 34
geal @ Bi¢, 3HeiRR, #leiAlgFAe GaRT St aar arar
IT| §H TE FAT G §U AT & & gl

The relevant portion of the statement of PW-2/Nasreen

recorded before the trial Court is extracted hereinunder:-

"ucmg:rfch(?a5H/METWT?/#?WWW€-
ger, fdsrd, RIGNTH, QT 3WIFd arRl &9 A &3ars
¥ AN @F EX G ggHN el da d N AT arar
o] @I UH HIY AR o6l S5id H 39+ =rar & e
75 dr 3Fd HeorAld Hsh H AR IR A Rerzdr oo
H 3@ G F dls-Bls 3R ST F 1T 9T &t
I W "eAT HoolHlAl GaRT 7:00 H 7:30 §51 Gag &
HHY [T I-T & Tcall I AR @rar BIg, HelRN T
iqg & FHH el A q@r 91| Jiq alell & 3 W OH-
FoAHTT SHSI GFX HTIT TF| He 3791 Tiel FI siFes’
AT @ HIHA AdTGIT TRPRI FETATT H BT AT/ IT-
o RO ;R =rar Hesy & f@rr ar) aaw & a3
u/s 161 CrPC 9g®< FoArl 1Al &l Il aF u/s 161
CtPC & FI I FofeT A §V gl [ FeT Far7 Aol
GRIFIT ST &I 33T &T| &R Sit & AT &37=7 forr ar)”

It would be apt to indicate here that complete statement
of PW-1/Annu has not been placed on record, however, from
the impugned order dated 21.05.2024, it is apparent that in-
jured witness Annu also stated in the same tune in which PW-2

stated before the trial Court.
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It would be apt indicate the fact that both the aforesaid

witnesses were injured witnesses is not in dispute.

In the aforesaid background of the case, present applica-

tion has been filed.

The Order dated 21.05.2024 has been assailed on the fol-

lowing grounds:-

(i) No prudent person can imagine that when the houses
are already existed near Chapper then how the inmates will

live in the Chapper which is open from all the side.

(ii) The independent witnesses have categorically stated
that presence of applicant has wrongly been shown by the

complainant side.

(iii) The Trial Court has ignored this material facts and
without examining the independent witnesses and without pe-
rusing the record, site plan which clearly indicates that accused
are living in their respective houses which is apart from the al-

leged Chapper, summoned the applicant illegally and unlaw-

fully.

Further submission of learned counsel for the applicant
that Section 436 IPC would not be attracted in the present
case, to the view of this Court, is completely fallacious and
baseless as 'Madha/Chhappar' can be used for residential pur-

pose also.

Further submission is that trial Court has not recorded its
satisfaction, which is prime requirement of the law settled by
the Hon'ble Apex Court in various pronouncements including

the recent judgment passed by the Hon'ble Apex Court in
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Criminal Appeal No. 3172 of 2023 (Arif vs. State of Rajasthan).
The relevant portion of the judgment, referred, is extracted

hereinunder:-

"1. In a pending prosecution for the offences punish-
able under Sections 148, 341, 323, 302 read with Sec-
tion 149 of the Indian Penal Code, 1860, by order
dated 08th June 2022, the learned Additional Sessions
Judge exercised power under Section 319 of the Code
of Criminal Procedure, 1973 (for short, “Cr.P.C.?) and
directed that the appellants who were not shown as
accused in the charge sheet should be proceeded
against with the accused named in the charge sheet.
The appellants preferred a Revision Application before
the High Court to challenge the said order. By the im-
pugned order, the Revision Application has been dis-
missed.

FACTUAL ASPECTS 2. The complainant lodged the
First Information Report about the incident of 22nd
February 2017, which occurred in the morning at
around 09.15. The complainant, his father-Shirajuddin,
and his mother-Manja were standing near heaps of
bricks. At that time, Shahid, Javed, the present appel-
lants, and four to five persons came there and as-
saulted the complainant’s father with iron rods. The
father succumbed to the injuries, and even the mother
sustained injuries. 3. A charge sheet was filed against
five other accused. The present appellants were not
named in the charge sheet. After evidence of PW-1-
Manja (the widow of the deceased) was recorded, by
the order dated 24th July 2018, the Trial Court took
cognizance of the offence against the appellants by ex-
ercising the power under Section 319 of the Cr.P.C.
However, by the order dated 16th August 2018, the
said order of the Trial Court was set aside by the
High Court. The High Court held that in the facts of
the case, the Trial Court ought to have recorded evi-
dence of all eyewitnesses and only thereafter ought to
have considered the application for invoking the pow-
ers under Section 319 of Cr.P.C. Therefore, the High
Court remanded the application by granting liberty to
the Trial Court to pass an appropriate order in the ex-
ercise of power under Section 319 Cr.P.C. after record-
ing evidence of eyewitnesses. Thereafter, the order
mentioned above, dated 8th June 2022, was passed by
the Trial Court against the appellants under Section
319 of Cr.P.C. By the impugned judgment dated 04th
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April 2023, the order of the Trial Court has been con-
firmed.

SUBMISSIONS 4. The learned Senior counsel appearing
for the appellants has invited our attention to evidence
of PW-1 (Manja), PW-5 (Shahrookh) and PW-7 (Ekara-
muddin). He submitted that, taking the evidence of
the said witnesses as correct, even a prima facie case
against the appellants was not made out. He would,
therefore, submit that impugned orders are liable to
be set aside. The learned counsel appearing for the
State and the first informant supported the impugned
orders. Their submission is that at this stage, close
scrutiny of the evidence of the prosecution witnesses is
not warranted for passing an order under Section 319
of Cr.P.C. The Court has to consider the prima facie
view. Both, therefore, submit that no interference is
called for. CONSIDERATION OF SUBMISSIONS 5. Pe-
rusal of the judgment and order dated 16th August
2018, passed in the Revision Petition filed by the ap-
pellants, shows that the High Court set aside the order
passed under Section 319 of Cr.P.C. by the Trial
Court. The High Court order notes that evidence of
PW-1 has been recorded. The purport of the order of
the High Court is that unless the evidence of other
prosecution witnesses (eyewitnesses) is recorded, the
application under Section 319 Cr.P.C. cannot be con-
sidered. From the bare reading of the order dated
16th August 2018, it is apparent that the High Court
did not find evidence of PW-1 as sufficient to confirm
the order passed under Section 319. 6. Regarding the
extent and degree of inquiry required for deciding an
application under Section 319 of Cr.P.C., the decision
of the Constitution Bench of this Court in the case of
Hardeep Singh v. State of Punjab1 will be relevant. In
para 95 of the said judgment, it is stated thus: “95.
At the time of taking cognizance, the court has to see
whether a prima facie case is made out to proceed
against the accused. Under Section 319 CrPC, though
the test of prima facie case is the same, the degree of
satisfaction that is required is much stricter. A two-
Judge Bench of this Court in Vikas v. State of Ra-
jasthan [(2014) 3 SCC 321 : (2013) 11 Scale 23], held
that on the objective satisfaction of the court a person
may be “arrested” or “summoned”’, as the circum-
stances of the case may require, if it appears from the
evidence that any such person not being the accused
has committed an offence for which such person could
be tried together with the already arraigned accused
persons.”” (underline supplied) 7. As far as evidence of
PW-1 is concerned, we find that though opportunities
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were available earlier, the statement of the said wit-
ness was recorded very late. The witness admitted that
at 4 a.m., when she was in the hospital where the de-
ceased was undergoing treatment, a police constable
came. Still, she did not disclose anything about the in-
cident to the police constable. She was in the hospital
for the entire night, where a police outpost was there.
But she did not disclose anything to the police. In any
event, in the earlier round, the High Court did not
find evidence of the PW-1 sufficient to sustain the or-
der under Section 319 of Cr.P.C. 8. PW-5 -
Shahrookh, in his cross-examination, admitted that he

had not seen the incident with his own eyes. There-
fore, he is not an eyewitness. PW-6 - Mohammed
claims to have seen the incident from some distance.
He also claims to have gone to the hospital where the
deceased was taken. He did not report the incident to
the police, though the deceased was related to him.

The respondents also placed reliance on the testimony
of PW-7 - Ekaramuddin S/o Chand Mohammed., His

statement was recorded three weeks after the incident.
Evidence of said witnesses is insufficient to meet the
standards of a prima facie case laid down by the Con-
stitution Bench. No other evidence is relied upon by
the respondents to support the application under Sec-
tion 319. 9. Hence, the appeal succeeds, and we set
aside the impugned orders dated 8th June 2022 and
04th April 2023. The application under Section 319 of
Cr.P.C. stands dismissed. We make it clear that the
observations made in this judgment regarding the tes-
timony of eyewitnesses are only for the limited pur-
poses of deciding the issue of applicability of Section
319 of Cr.P.C. 10. Appeal is accordingly allowed on
the above terms."

Learned AGA opposed the present application. He submit-
ted that there is no requirement of causing interference in the
matter in exercise of power under Section 319 Cr.P.C. as the
impugned order is in consonance with the law settled in this

aspect of the case.
Considered the aforesaid and perused the record.

Before proceedings, on merits of the case, it would be apt
to indicate that the principles related to dealing with an appli-

cation under Section 319 Cr.P.C. or exercising power under
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Section 319 Cr.P.C. have already been settled in various pro-
nouncements by the Hon'ble Apex Court and accordingly, this
Court is not inclined to refer the judgments passed by this

Court.

In the case of Hardeep Singh Vs. State of Punjab, re-
ported in (2014) 3 SCC 92, the Hon’ble Apex Court on the is-

sue involved herein observed as under:-

“105. Power under Section 319 CrPC is a discretionary
and an extraordinary power. It is to be exercised
sparingly and only in those cases where the
circumstances of the case so warrant. It is not to be
exercised because the Magistrate or the Sessions Judge
is of the opinion that some other person may also be
guilty of committing that offence. Only where strong

and cogent evidence occurs against a person from the

evidence led before the court that such power should
be exercised and not in a casual and cavalier manner.

106. Thus, we hold that though only a prima facie
case is to be established from the evidence led before
the court, not necessarily tested on the anvil of cross-
examination, it requires much stronger evidence than
mere probability of his complicity. The test that has to
be applied is one which is more than prima facie case
as _exercised at the time of framing of charge, but
short of satisfaction to an extent that the evidence, if

goes unrebutted, would lead to conviction. In the
absence of such satisfaction, the court should refrain

from exercising power under Section 319 CrPC. In
Section 319 CrPC the purpose of providing if “it
appears from the evidence that any person not being
the accused has committed any offence” is clear from
the words “for which such person could be tried
together with the accused””. The words used are not
“for which such person could be convicted”’. There is,
therefore, no scope for the court acting under Section
319 CrPC to form any opinion as to the guilt of the
accused.”

Subsequently, the Hon’ble Apex Court in the case of
Brijendra Singh v. State of Rajasthan, (2017) 7 SCC 706 :
(2017) 4 SCC (Cri) 144 considered the expression ¢‘evidence’

and after considering the language couched under Section 319
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Cr.P.C. as also the expression ¢‘evidence’, the Hon’ble Apex

Court observed as under:

“13. In order to answer the question, some of the
principles enunciated in Hardeep Singh case may be
recapitulated: power under Section 319 CrPC can be
exercised by the trial court at any stage during the
trial i.e. before the conclusion of trial, to summon any
person as an accused and face the trial in the ongoing
case, once the trial court finds that there is some
"evidence" against such a person on the basis of
which evidence it can be gathered that he appears to
be guilty of the offence. The "evidence" herein means
the material that is brought before the court during
trial. Insofar as the material/evidence collected by the
IO at the stage of inquiry is concerned, it can be
utilised for corroboration and to support the evidence
recorded by the court to invoke the power under
Section 319 CrPC. No doubt, such evidence that has
surfaced in examination-in-chief, without cross-
examination of witnesses, can also be taken into
consideration. However, since it is a discretionary
power given to the court under Section 319 CrPC and
is also an extraordinary one, same has to be exercised
sparingly and only in those cases where the
circumstances of the case so warrant. The degree of
satisfaction is more than the degree which is
warranted at the time of framing of the charges
against others in respect of whom charge-sheet was
filed. Only where strong and cogent evidence occurs
against a person from the evidence led before the
court that such power should be exercised. It is not to
be exercised in a casual or a cavalier manner. The
prima facie opinion which is to be formed requires
stronger evidence than mere probability of his
complicity.

14. When we translate the aforesaid principles with
their application to the facts of this case, we gather
an impression that the trial court acted in a casual
and cavalier manner in passing the summoning order
against the appellants. The appellants were named in
the FIR. Investigation was carried out by the police.
On the basis of material collected during investigation,
which has been referred to by us above, the IO found
that these appellants were in Jaipur city when the
incident took place in Kanaur, at a distance of 175
km. The complainant and others who supported the
version in the FIR regarding alleged presence of the
appellants at the place of incident had also made
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statements under Section 161 CrPC to the same effect.
Notwithstanding the same, the police investigation
revealed that the statements of these persons regarding
the presence of the appellants at the place of
occurrence was doubtful and did not inspire
confidence, in view of the documentary and other
evidence collected during the investigation, which
depicted another story and clinchingly showed that the
appellants' plea of alibi was correct.

15. This record was before the trial -court.
Notwithstanding the same, the trial court went by the
depositions of the complainant and some other persons
in their examination-in-chief, with no other material
to support their so-called verbal/ocular version. Thus,
the <“evidence” recorded during trial was nothing
more than the statements which were already there
under Section 161 CrPC recorded at the time of
investigation of the case. No doubt, the trial court
would be competent to exercise its power even on the
basis of such statements recorded before it in
examination-in-chief. However, in a case like the
present where a plethora of evidence was collected by
the IO during investigation which suggested otherwise,
the trial court was at least duty-bound to look into
the same while forming prima facie opinion and to see
as to whether much stronger evidence than mere
possibility of their (i.e. appellants) complicity has
come on record. There is no satisfaction of this
nature. Even if we presume that the trial court was
not apprised of the same at the time when it passed
the order (as the appellants were not on the scene at
that time), what is more troubling is that even when
this material on record was specifically brought to the
notice of the High Court in the revision petition filed
by the appellants, the High Court too blissfully
ignored the said material. Except reproducing the
discussion contained in the order of the trial court and
expressing the agreement therewith, nothing more has
been done. Such orders cannot stand judicial
scrutiny.”

In the case of Rajesh and Others Vs. State of Haryana,
reported in (2019) 6 SCC 368, the Hon’ble Apex Court
considered the observations made in the cases of Hardeep
Singh (surpa) and Brijendra Singh (supra) as also the expression

‘evidence’ and also various other pronouncements on the issues
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related to summoning the accused in exercise of power under
Section 319 Cr.P.C., which is apparent from the following

portion of the report:

"3.5. Relying upon the decision of this Court
in Brijendra Singh v. State of Rajasthan [Brijendra
Singh v. State of Rajasthan, (2017) 7 SCC 706 : (2017)
4 SCC (Cri) 144] , it is vehemently submitted by Shri
Basant, learned Senior Advocate appearing on behalf
of the appellants that, as observed by this Court,
merely on the basis of the deposition of the
complainant and some other persons, with no other
material to support their so-called verbal/ocular
version, no person can be arrayed as an accused in
exercise of powers under Section 319 CrPC. It is
submitted by the learned Senior Advocate appearing
on behalf of the appellants that, as observed by this
Court in the aforesaid decision, such an <“evidence”
recorded during the trial is nothing more than the
statements which was already there under Section 161
CrPC recorded at the time of investigation of the case.
Relying upon the aforesaid decision, it is vehemently
submitted by the learned Senior Advocate appearing
on behalf of the appellants that, in any case, the
learned Magistrate was bound to Iook into the
evidence collected by the investigating officer during
investigation which suggested that the accused were
not present at the time of commission of the offence.
It is submitted that, in the present case, the learned
Magistrate on the applications submitted by the SHO
in fact discharged the appellant-accused herein and
allowed the applications submitted by the SHO in
which it was categorically stated that the appellants
are innocent and that they were not present at the
time of the incident. It is submitted that therefore the
High Court has erred in dismissing the revision
petition and confirming the order passed by the
learned Magistrate in summoning the appellant-accused
herein to face the trial for the offences under Sections
148, 149, 323, 324, 325, 302, 307 and 506 IPC,
which was passed in exercise of powers under Section
319 CrPC.
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6. While considering the aforesaid question/issue, few
decisions of this Court are required to be referred to
and considered.

6.1. The first decision which is required to be
considered is a decision of the Constitution Bench of
this Court in Hardeep Singh [Hardeep Singh v. State
of Punjab, (2014) 3 SCC 92 : (2014) 2 SCC (Cri) 86]
which has been consistently followed by this Court in
subsequent decisions.

6.2. In Hardeep Singh [Hardeep Singh v. State of
Punjab, (2014) 3 SCC 92 : (2014) 2 SCC (Cri) 86] ,
this Court had the occasion to consider in detail the
scope and ambit of the powers of the Magistrate under
Section 319 CrPC the object and purpose of Section
319 CrPC, etc. In the said case, the following five
questions fell for consideration before this Court : (SCC
p. 112, para 6)

“6. ... 6.1.(i)) What is the stage at which power under
Section 319 CrPC can be exercised?

6.2.(ii) Whether the word “evidence” used in Section

319(1) CrPC could only mean evidence tested by cross-
examination or the court can exercise the power under

the said provision even on the basis of the statement
made in the examination-in-chief of the witness

concerned?

6.3.(iii) Whether the word “evidence”’ used in Section

319(1) CrPC has been used in a comprehensive sense
and  includes  the evidence  collected during
investigation or the word “evidence”’ is limited to the
evidence recorded during trial?

6.4.(iv) What is the nature of the satisfaction required
to invoke the power under Section 319 CrPC to
arraign an accused? Whether the power under Section

319(1) CrPC can be exercised only if the court is
satisfied that the accused summoned will in all

likelihood be convicted?

6.5.(v) Does the power under Section 319 CrPC extend
to persons not named in the FIR or named in the FIR
but not charged or who have been discharged?”’

6.3. While considering the aforesaid questions, this
Court observed and held as under :@ (Hardeep Singh
case [Hardeep Singh v. State of Punjab, (2014) 3 SCC
92 : (2014) 2 SCC (Cri) 86] , SCC pp. 114-17, 123 &
125-26, paras 12-14, 17-19, 22, 47 & 53-56)
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“«12. Section 319 CrPC springs out of the
doctrine judex damnatur cum nocens absolvitur (Judge
is condemned when guilty is acquitted) and this
doctrine must be used as a beacon light while
explaining the ambit and the spirit underlying the
enactment of Section 319 CrPC.

13. It is the duty of the court to do justice by
punishing the real culprit. Where the investigating
agency for any reason does not array one of the real
culprits as an accused, the court is not powerless in
calling the said accused to face trial. The question
remains under what circumstances and at what stage
should the court exercise its power as contemplated in
Section 319 CrPC?

14. The submissions that were raised before us
covered a very wide canvas and the learned counsel
have taken us through various provisions of CrPC and
the judgments that have been relied on for the said
purpose. The controversy centres around the stage at
which such powers can be invoked by the court and
the material on the basis whereof such powers can be
exercised.

ook ok

17. Section 319 CrPC allows the court to proceed
against any person who is not an accused in a case
before it. Thus, the person against whom summons are
issued in exercise of such powers, has to necessarily
not be an accused already facing trial. He can either
be a person named in Column 2 of the charge-sheet
filed under Section 173 CrPC or a person whose name
has been disclosed in any material before the court
that is to be considered for the purpose of trying the
offence, but not investigated. He has to be a person
whose complicity may be indicated and connected
with the commission of the offence.

18. The legislature cannot be presumed to have
imagined all the circumstances and, therefore, it is the
duty of the court to give full effect to the words used
by the legislature so as to encompass any situation
which the court may have to tackle while proceeding
to try an offence and not allow a person who deserves
to be tried to go scot-free by being not arraigned in
the trial in spite of the possibility of his complicity
which can be gathered from the documents presented
by the prosecution.

19. The court is the sole repository of justice and a
duty is cast upon it to uphold the rule of law and,
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therefore, it will be inappropriate to deny the
existence of such powers with the courts in our
criminal justice system where it is not uncommon that
the real accused, at times, get away by manipulating
the investigating and/or the prosecuting agency. The
desire to avoid trial is so strong that an accused
makes efforts at times to get himself absolved even at
the stage of investigation or inquiry even though he

may be connected with the commission of the offence.
L2

22. In our opinion, Section 319 CrPC is an enabling
provision empowering the court to take appropriate
steps for proceeding against any person not being an
accused for also having committed the offence under

trial.
Ed &3

47. Since after the filing of the charge-sheet, the court
reaches the stage of inquiry and as soon as the court
frames the charges, the trial commences, and
therefore, the power under Section 319(1) CrPC can be
exercised at any time after the charge-sheet is filed
and before the pronouncement of judgment, except
during the stage of Sections 207/208 CrPC, committal,

etc. which is only a pre-trial stage, intended to put
the process into motion. This stage cannot be said to

be a judicial step in the true sense for it only requires
an application of mind rather than a judicial

application of mind. At this pre-trial stage, the
Magistrate is required to perform acts in the nature of
administrative _work rather than judicial such as
ensuring compliance with Sections 207 and 208 CrPC,
and committing the matter if it is exclusively triable
by the Sessions Court. Therefore, it would be
legitimate for us to conclude that the Magistrate at the
stage of Sections 207 to 209 CrPC is forbidden, by
express provision of Section 319 CrPC, to apply his
mind to the merits of the case and determine as to

whether any accused needs to be added or subtracted
to face trial before the Court of Session.

®ok ok

53. It is thus aptly clear that until and unless the case
reaches the stage of inquiry or trial by the court, the
power under Section 319 CrPC cannot be exercised. ...

54. In our opinion, the stage of inquiry does not
contemplate any evidence in its strict legal sense, nor
could the legislature have contemplated this inasmuch
as the stage for evidence has not yet arrived. The only
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material that the court has before it is the material
collected by the prosecution and the court at this
stage prima facie can apply its mind to find out as to
whether a person, who can be an accused, has been
erroneously omitted from being arraigned or has been
deliberately excluded by the prosecuting agencies. This
is all the more necessary in order to ensure that the
investigating and the prosecuting agencies have acted
fairly in bringing before the court those persons who
deserve to be tried and to prevent any person from
being deliberately shielded when they ought to have
been tried. This is necessary to usher faith in the
judicial system whereby the court should be
empowered to exercise such powers even at the stage
of inquiry and it is for this reason that the legislature
has consciously used separate terms, namely, inquiry
or trial in Section 319 CrPC.

55. Accordingly, we hold that the court can exercise
the power under Section 319 CrPC only after the trial
proceeds and commences with the recording of the
evidence and also in exceptional circumstances as
explained hereinabove.

56. ... What is essential for the purpose of the section
is that there should appear some evidence against a
person not proceeded against and the stage of the
proceedings is irrelevant. Where the complainant is
circumspect in proceeding against several persons, but
the court is of the opinion that there appears to be
some evidence pointing to the complicity of some
other persons as well, Section 319 CrPC acts as an
empowering provision enabling the court/Magistrate to
initiate proceedings against such other persons. The
purpose of Section 319 CrPC is to do complete justice
and to ensure that persons who ought to have been
tried as well are also tried. Therefore, there does not
appear to be any difficulty in invoking powers of
Section 319 CrPC at the stage of trial in a complaint
case when the evidence of the complainant as well as
his witnesses are being recorded.””

6.4. While answerin uestion (iii), namely, whether
the word “evidence” used in Section 319(1) CrPC has

been used in a comprehensive sense and includes the
evidence collected during investigation or the word

“evidence”’ is limited to the evidence recorded during
trial, this Court, in the aforesaid decision has observed

and held as under : (Hardeep Singh case [Hardeep
Singh v. State of Punjab, (2014) 3 SCC 92 : (2014) 2
SCC (Cri) 86] , SCC pp. 126-27 & 131-32, paras 58-59,
78 & 82-85)
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“58. To answer the questions and to resolve the
impediment that is being faced by the trial courts in
exercising of powers under Section 319 CrPC, the issue
has to be investigated by examining the circumstances
which give rise to a situation for the court to invoke
such powers. The circumstances that lead to such
inference being drawn up by the court for summoning
a person arise out of the availability of the facts and
material that come up before the court and are made
the basis for summoning such a person as an
accomplice to the offence alleged to have been
committed. The material should disclose the complicity
of the person in the commission of the offence which
has to be the material that appears from the evidence
during the course of any inquiry into or trial of
offence. The words as used in Section 319 CrPC
indicate that the material has to be “where ... it
appears from the evidence” before the court.

59. Before we answer this issue, let us examine the
meaning of the word “evidence”. According to Section
3 of the Evidence Act, *“evidence” means and
Includes:

‘(1) all statements which the court permits or requires
to be made before it by witnesses, in relation to
matters of fact under inquiry; such statements are
called oral evidence;

(2) _all documents including electronic records
produced for the inspection of the court; such
documents are called documentary evidence.’

ok ok

78. It is, therefore, clear that the word “evidence”’ in

Section 319 CrPC means only such evidence as is
made before the court, in relation to statements, and
as produced before the court, in relation to
documents. It is only such evidence that can be taken
into account by the Magistrate or the court to decide
whether the power under Section 319 CrPC is to be
exercised and not on the basis of material collected

during the investigation.

ook ok

82. This pre-trial stage is a stage where no
adjudication on the evidence of the offences involved
takes place and therefore, after the material along
with the charge-sheet has been brought before the
court, the same can be inquired into in order to
effectively proceed with framing of charges. After the
charges are framed, the prosecution is asked to lead
evidence and till that is done, there is no evidence
available in the strict legal sense of Section 3 of the
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Evidence Act. The actual trial of the offence by
bringing the accused before the court has still not
begun. What is available is the material that has been
submitted before the court along with the charge-
sheet. In such situation, the court only has the
preparatory material that has been placed before the
court for its consideration in order to proceed with the
trial by framing of charges.

83. It is, therefore, not any material that can be
utilised, rather it is that material after cognizance is
taken by a court, that is available to it while making
an inquiry into or trying an offence, that the court
can utilise or take into consideration for supporting
reasons to summon any person on the basis of
evidence adduced before the court, who may be on
the basis of such material, treated to be an accomplice
in the commission of the offence. The inference that
can be drawn is that material which is not exactly
evidence recorded before the court, but is a material
collected by the court, can be utilised to corroborate
evidence already recorded for the purpose of
summoning any other person, other than the accused.

84. The word ““evidence” therefore has to be
understood in its wider sense both at the stage of trial
and, as discussed earlier, even at the stage of inquiry,
as used under Section 319 CrPC. The court, therefore,
should be understood to have the power to proceed
against any person after summoning him on the basis
of any such material as brought forth before it. The
duty and obligation of the court becomes more
onerous to invoke such powers cautiously on such
material after evidence has been led during trial.

85. In view of the discussion made and the conclusion
drawn hereinabove, the answer to the aforesaid

question posed is that apart from evidence recorded
during trial, any material that has been received by
the court after cognizance is taken and before the trial
commences, can be utilised only for corroboration and
to support the evidence recorded by the court to
invoke the power under Section 319 CrPC. The
“evidence”’ is thus, Ilimited to the evidence recorded

during trial.”

(emphasis in original)

6.5. While answering Question (i), namely, whether

the word “evidence” used in Section 319(1) CrPC
means as arising in examination-in-chief or also
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together with cross-examination, in the aforesaid
decision, this Court has observed and held as under :

(Hardeep Singh [Hardeep Singh v. State of Punjab
(2014) 3 SCC 92 : (2014) 2 SCC (Cri) 86 SCC

132-34, paras 86-92)

“«86. The second question referred to herein is in
relation to the word “evidence” as used under Section
319 CrPC, which leaves no room for doubt that the
evidence as understood under Section 3 of the
Evidence Act is the statement of the witnesses that are
recorded during trial and the documentary evidence in
accordance with the Evidence Act, which also includes
the document and material evidence in the Evidence
Act. Such evidence begins with the statement of the
prosecution witnesses, therefore, is evidence which
includes the statement during examination-in-chief.
In Rakesh [Rakesh v. State of Haryana, (2001) 6 SCC
248 : 2001 SCC (Cri) 1090] , it was held that : (SCC
p. 252, para 10)

€10. ... It is true that finally at the time of trial the
accused is to be given an opportunity to cross-examine
the witness to test its truthfulness. But that stage
would not arise while exercising the court's power
under Section 319 CrPC. Once the deposition is
recorded, no doubt there being no cross-examination,
it would be a prima facie material which would
enable the Sessions Court to decide whether powers
under Section 319 should be exercised or not.”

87. In Ranjit Singh [Ranjit Singh v. State of Punjab,
(1998) 7 SCC 149 : 1998 SCC (Cri) 1554] , this Court
held that : (SCC p. 156, para 20)

€20. ... it is not necessary for the court to wait until
the entire evidence is collected for exercising the said
powers.”

88. In Mohd. Shafi [Mohd. Shafi v. Mohd. Rafig,
(2007) 14 SCC 544 : (2009) 1 SCC (Cri) 889] , it was
held that the prerequisite for exercise of power under
Section 319 CrPC is the satisfaction of the court to
proceed against a person who is not an accused but
against whom evidence occurs, for which the court
can even wait till the cross-examination is over and
that there would be no illegality in doing so. A
similar view has been taken by a two-Judge Bench
in Harbhajan Singh v. State of Punjab [Harbhajan
Singh v. State of Punjab, (2009) 13 SCC 608 : (2010)
17 SCC (Cri) 1135] . This Court in Hardeep
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Singh [Hardeep Singh v. State of Punjab, (2009) 16
SCC 785 : (2010) 2 SCC (Cri) 355] seems to have
misread the judgment in Mohd.  Shafi [Mohd.
Shafi v. Mohd. Rafig, (2007) 14 SCC 544 :@ (2009) 1
SCC (Cri) 889] , as it construed that the said judgment
laid down that for the exercise of power under Section
319 CrPC, the court has to necessarily wait till the
witness is  cross-examined and on  complete
appreciation of evidence, come to the conclusion
whether there is a need to proceed under Section 319
CrPC.

89._We have given our thoughtful consideration to the
diverse views expressed in the aforementioned cases.
Once examination-in-chief is conducted, the statement
becomes part of the record. It is evidence as per law
and in the true sense, for at best, it may be
rebuttable. An evidence being rebutted or controverted
becomes a matter of consideration, relevance and

belief, which is the stage of judgment by the court.
Yet it is evidence and it is material on the basis
whereof the court can come to a prima facie opinion

as to complicity of some other person who may be
connected with the offence.

90. As held in Mohd. Shafi [Mohd. Shafi v. Mohd.
Rafig, (2007) 14 SCC 544 : (2009) 1 SCC (Cri) 889]
and Harbhajan Singh [Harbhajan Singh v. State of
Punjab, (2009) 13 SCC 608 : (2010) 1 SCC (Cri)
1135] , all that is required for the exercise of the
power under Section 319 CrPC is that, it
must appear to the court that some other person also
who is not facing the trial, may also have been
involved in the offence. The prerequisite for the
exercise of this power is similar to the prima facie
view which the Magistrate must come to in order to
take cognizance of the offence. Therefore, no
straitjacket formula can and should be laid with
respect to conditions precedent for arriving at such an
opinion and, if the Magistrate/court is convinced even
on the basis of evidence appearing in examination-in-
chief, it can exercise the power under Section 319
CrPC and can proceed against such other person(s). It
is essential to note that the section also uses the
words  “such  person could be  tried””  instead
of should be tried. Hence, what is required is not to
have a mini-trial at this stage by having examination
and cross-examination and thereafter rendering a
decision on the overt act of such person sought to be
added. In fact, it is this mini-trial that would affect
the right of the person sought to be arraigned as an
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accused rather than not having any cross-examination
at all, for in light of sub-section (4) of Section 319
CrPC, the person would be entitled to a fresh trial
where he would have all the rights including the right
to cross-examine prosecution witnesses and examine
defence witnesses and advance his arguments upon the
same. Therefore, even on the basis of examination-in-
chief, the court or the Magistrate can proceed against
a person as long as the court is satistied that the
evidence appearing against such person is such that it
prima facie necessitates bringing such person to face
trial. In fact, examination-in-chief untested by cross-
examination, undoubtedly in itself, is an evidence.

91. Further, in our opinion, there does not seem to be
any logic behind waiting till the cross-examination of
the witness is over. It is to be kept in mind that at
the time of exercise of power under Section 319 CrPC,
the person sought to be arraigned as an accused, is in
no way participating in the trial. Even if the cross-
examination is to be taken into consideration, the
person sought to be arraigned as an accused cannot
cross-examine the witness(es) prior to passing of an
order under Section 319 CrPC, as such a procedure is
not contemplated by CrPC. Secondly, invariably the
State would not oppose or object to naming of more
persons as an accused as it would only help the
prosecution in completing the chain of evidence,
unless the witness(es) is obliterating the role of
persons already facing trial. More so, Section 299
CrPC enables the court to record evidence in absence
of the accused in the circumstances mentioned therein.

92. Thus, in view of the above, we hold that power
under Section 319 CrPC can be exercised at the stage

of completion of examination-in-chief and the court
does not need to wait till the said evidence is tested

on cross-examination for it is the satisfaction of the

court which can be gathered from the reasons
recorded by the court, in respect of complicity of

some other person(s), not facing the trial in the
offence.”

(emphasis in original)

6.6. While answerin uestion (iv), namely, what is

the degree of satisfaction required for invoking the
power under Section 319 CrPC, this Court after
considering various earlier decisions on the point, has
observed and held as under : (Hardeep Singh [Hardeep

Singh v. State of Punjab, (2014) 3 SCC 92 : (2014) 2
SCC (Cri) 86] , SCC p. 138, paras 105-06)
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105. Power under Section 319 CrPC is a discretionary
and an extraordinary power. It is to be exercised
sparingly and only in those cases where the
circumstances of the case so warrant. It is not to be
exercised because the Magistrate or the Sessions Judge
is of the opinion that some other person may also be
guilty of committing that offence. Only where strong
and cogent evidence occurs against a person from the
evidence led before the court that such power should
be exercised and not in a casual and cavalier manner.

106.__Thus, we hold that though only a prima facie
case is to be established from the evidence led before
the court, not necessarily tested on the anvil of cross-
examination, it requires much stronger evidence than
mere probability of his complicity. The test that has to
be applied is one which is more than prima facie case
as exercised at the time of framing of charge, but
short of satisfaction to an extent that the evidence, if
goes unrebutted, would lead to conviction. In the
absence of such satisfaction, the court should refrain
from exercising power under Section 319 CrPC. In
Section 319 CrPC the purpose of providing if ‘it
appears from the evidence that any person not being
the accused has committed any offence’ is clear from
the words “for which such person could be tried
together with the accused””. The words used are not
“for which such person could be convicted”. There is,
therefore, no scope for the court acting under Section
319 CrPC to form any opinion as to the guilt of the
accused.”’

(emphasis in original)

6.7. While answering Question (v), namely, in what
situations can the power under Section 319 CrPC be
exercised : named in the FIR, but not charge-sheeted
or has been discharged, this Court has observed and
held as under : (Hardeep Singh case [Hardeep

Singh v. State of Punjab, (2014) 3 SCC 92 : (2014) 2
SCC (Cri) 86] , SCC pp. 139 & 141, paras 112 & 116)

“«112. However, there is a great difference with regard
to a person who has been discharged. A person who
has been discharged stands on a different footing than
a person who was never subjected to investigation or
if subjected to, but not charge-sheeted. Such a person
has stood the stage of inquiry before the court and
upon judicial examination of the material collected
during investigation, the court had come to the
conclusion that there is not even a prima facie case to
proceed against such person. Generally, the stage of
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evidence in trial is merely proving the material
collected during investigation and therefore, there is
not much change as regards the material existing
against the person so discharged. Therefore, there
must exist compelling circumstances to exercise such
power. The court should keep in mind that the
witness when giving evidence against the person so
discharged, is not doing so merely to seek revenge or
is naming him at the behest of someone or for such
other extraneous considerations. The court has to be
circumspect in treating such evidence and try to
separate the chaff from the grain. If after such careful
examination of the evidence, the court is of the
opinion that there does exist evidence to proceed
against the person so discharged, it may take steps but
only in accordance with Section 398 CrPC without
resorting to the provision of Section 319 CrPC directly.

L

116._Thus, it is evident that power under Section 319
CrPC can be exercised against a person not subjected
to investigation, or a person placed in Column 2 of
the charge-sheet and against whom cognizance had
not been taken, or a person who has been discharged.
However, concerning a person who has been
discharged, no proceedings can be commenced against
him directly under Section 319 CrPC without taking

recourse to provisions of Section 300(5) read with
Section 398 CrPC.”’

6.8._Considering the law laid down by this Court
In Hardeep Singh [Hardeep Singh v. State of Punjab

(2014) 3 SCC 92 : (2014) 2 SCC (Cri) 86] and the

observations and findings referred to and reproduced
hereinabove, it emerges that (i) the Court can exercise

the power under Section 319 CrPC even on the basis
of the statement made in the examination-in-chief of

the witness concerned and the Court need not wait till
the cross-examination of such a witness and the Court

need not wait for the evidence against the accused
proposed to be summoned to be tested by cross-
examination; and (ii) a person not named in the FIR
or a person though named in the FIR but has not
been charge-sheeted or a person who has been
discharged can be summoned under Section 319 CrPC,
provided from the evidence (may be on the basis of

the evidence collected in the form of statement made
In the examination-in-chief of the witness concerned)

it _appears that such person can be tried along with
the accused already facing trial.
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6.9. In S. Mohammed Ispahani v. Yogendra
Chandak [S. Mohammed Ispahani v. Yogendra
Chandak, (2017) 16 SCC 226 : (2018) 2 SCC (Cri) 138]
, SCC para 35, this Court has observed and held as
under : (SCC p. 243)

«35. It needs to be highlighted that when a person is
named in the FIR by the complainant, but police, after
investigation, finds no role of that particular person
and files the charge-sheet without implicating him, the
Court is not powerless, and at the stage of
summoning, if the trial court finds that a particular
person should be summoned as accused, even though
not named in the charge-sheet, it can do so. At that
stage, chance is given to the complainant also to file a
protest petition urging upon the trial court to summon
other persons as well who were named in the FIR but
not implicated in the charge-sheet. Once that stage
has gone, the Court is still not powerless by virtue of
Section 319 CrPC. However, this section gets triggered
when during the trial some evidence surfaces against
the proposed accused.”

6.10. Thus, even in a case where the stage of giving
opportunity to the complainant to file a protest
petition urging upon the trial court to summon other
persons as well who were named in the FIR but not
implicated in the charge-sheet has gone, in that case
also, the Court is still not powerless by virtue of
Section 319 CrPC and even those persons named in
the FIR but not implicated in the charge-sheet can be
summoned to face the trial provided during the trial
some evidence surfaces against the proposed accused.

7. Applying the law laid down by this Court in the
aforesaid decisions to the facts of the case on hand,
we are of the opinion that, in the facts and
circumstances of the case, neither the learned trial
court nor the High Court have committed any error in
summoning the appellants herein to face the trial
along with other co-accused. As observed hereinabove,
the appellants herein were also named in the FIR.
However, they were not shown as accused in the

challan/charge-sheet. As observed hereinabove, nothing
is _on record whether at any point of time the
complainant was given an opportunity to submit the
protest application against non-filing of the charge-
sheet against the appellants. In the deposition before
the Court, PW 1 and PW 2 have specifically stated
against the appellants herein and the specific role is

attributed to the appellant-accused herein. Thus, the
statement of PW 1 and PW 2 before the Court can be
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said to be “evidence” during the trial and, therefore,

on the basis of the same and as held by this Court
In Hardeep Singh [Hardeep Singh v. State of Punjab

(2014) 3 SCC 92 : (2014) 2 SCC (Cri) 86] , the persons
against whom no charge-sheet is filed can be
summoned to face the trial. Therefore, we are of the
opinion that no error has been committed by the
courts below to summon the appellants herein to face

the trial in exercise of power under Section 319
CrPcC.”?

In the case of Manjeet Singh Vs. State of Haryana & Ors.,
reported in (2021) 18 SCC 321, after considering the various
pronouncements on issues related to exercising the powers
under Section 319 Cr.P.C. including the judgments passed in
the case of Hardeep Singh (supra) and Brijendra Singh (supra),
concluded as under:

"156. The ratio of the aforesaid decisions on the scope
and ambit of the powers of the court under Section
319CrPC can be summarised as under:

15.1. That while exercising the powers under Section
319CrPC and to summon the persons not charge-
sheeted, the entire effort is not to allow the real
perpetrator of an offence to get away unpunished.

15.2. For the empowerment of the courts to ensure
that the criminal administration of justice works

properly.

15.3. The law has been properly codified and modified
by the legislature under CrPC indicating as to how the
courts should proceed to ultimately find out the truth
so that the innocent does not get punished but at the
same time, the guilty are brought to book under the
law.

15.4. To discharge duty of the court to find out the
real truth and to ensure that the guilty does not go
unpunished.

15.5. Where the investigating agency for any reason
does not array one of the real culprits as an accused,
the court is not powerless in calling the said accused
to face trial.
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15.6. Section 319CrPC allows the court to proceed
against any person who is not an accused in a case
before it.

15.7. The court is the sole repository of justice and a
duty is cast upon it to uphold the rule of law and,
therefore, it will be inappropriate to deny the
existence of such powers with the courts in our
criminal justice system where it is not uncommon that
the real accused, at times, get away by manipulating
the investigating and/or the prosecuting agency.

15.8. Section 319CrPC is an enabling provision
empowering the court to take appropriate steps for
proceeding against any person not being an accused
for also having committed the offence under trial.

15.9. The power under Section 319(1)CrPC can be
exercised at any stage after the charge-sheet is filed
and before the pronouncement of judgment, except
during the stage of Sections 207/208CrPC, committal,
etc. which is only a pre-trial stage intended to put the
process_into_motion.

15.10. The court can exercise the power under Section
319CrPC only after the trial proceeds and commences
with the recording of the evidence.

15.11. The word “evidence”” in Section 319CrPC

means only such evidence as is made before the court,

in relation to statements, and as produced before the
court, in relation to documents.

15.12. It is only such evidence that can be taken into
account by the Magistrate or the court to decide
whether the power under Section 319CrPC is to be
exercised and not on the basis of material collected

during the investigation.

15.13._If the Magistrate/court is convinced even on the
basis of evidence appearing in examination-in-chief, it
can exercise the power under Section 319CrPC and can
proceed against such other person(s).

15.14. That if the Magistrate/court is convinced even
on the basis of evidence appearing in examination-in-
chief, powers under Section 319CrPC can be exercised.

15.15. That power under Section 319CrPC can be

exercised even at the stage of completion of
examination-in-chief and the court need not to wait

till the said evidence is tested on cross-examination.

15.16. Even in a case where the stage of giving
opportunity to the complainant to file a protest
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petition urging upon the trial court to summon other
persons as well who were named in FIR but not
implicated in the charge-sheet has gone, in that case
also, the court is still not powerless by virtue of
Section 319CrPC and even those persons named in FIR
but not implicated in the charge-sheet can be
summoned to face the trial, provided during the trial
some evidence surfaces against the proposed accused
(may be in the form of examination-in-chief of the
prosecution witnesses).

15.17. While exercising the powers under Section
319CrPC the court is not required and/or justified in
appreciating the deposition/evidence of the prosecution
witnesses on merits which is required to be done
during the trial.

16. Applying the law laid down in the aforesaid
decisions to the facts of the case on hand we are of
the opinion that the learned trial court as well as the
High Court have materially erred in dismissing the
application under Section 319CrPC and refusing to
summon the private respondents herein to face the
trial in exercising the powers under Section 319CrPC.
It is required to be noted that in FIR No. 477 all the
private respondents herein who are sought to be
arraigned as additional accused were specifically
named with specific role attributed to them. It is
specifically mentioned that while they were returning
back, Mahindra XUV bearing no. HR 40A 4352 was
standing on the road which belongs to Sartaj Singh
and Sukhpal. Tejpal, Parab Saran Singh, Preet Samrat
and Sartaj were standing. Parab Sharan was having
lathi in his hand, Tejpal was having a gandasi,
Sukhpal was having a danda, Sartaj was having a
revolver and Preet Singh was sitting in the jeep. It is
specifically mentioned in the FIR that all the aforesaid
persons with common intention parked the Mahindra
XUV HR 40A 4352 in a manner which blocks the
entire road and they were armed with the weapons.

17. Despite the above specific allegations, when the
charge-sheet/final report came to be filed only two
persons came to be charge-sheeted and the private
respondents herein, though named in the FIR, were
put/kept in Column 2. It is the case on behalf of the
private respondents herein that four different DSPs
inquired into the matter and thereafter when no
evidence was found against them the private
respondents herein were put in Column 2 and
therefore the same is to be given much weightage
rather than considering/believing the examination-in-



30

chief of the appellant herein. Heavy reliance is placed
on Brijendra  Singh [Brijendra  Singh v. State  of
Rajasthan, (2017) 7 SCC 706 : (2017) 4 SCC (Cri) 144]

18. However none of DSPs and/or their reports, if
any, are part of the charge-sheet. None of the DSPs
are shown as witnesses. None of the DSPs are
investigating officer. Even on considering the final
report/charge-sheet as a whole there does not appear
to be any consideration on the specific allegations qua
the accused, the private respondents herein, who are
kept in Column 2. Entire discussion in the charge-
sheet/final report is against Sartaj Singh only.

19. So far as the private respondents are concerned
only thing which is stated is:*“During the investigation
of the present case, Shri Baljinder Singh, HPS, DSP
Assandh and Shri Kushalpal, HPS, DSP Indri found
accused Tejpal Singh, Sukhpal Singh, sons of Gurdev
Singh, Parab Sharan Singh and Preet Samrat Singh
sons of Mohan Sarup Singh caste Jat Sikh, residents of
Bandrala innocent and accordingly Sections 148, 149
and 341IPC were deleted in the case and they were
kept in Column 2, whereas challan against accused
Sartaj has been presented in the Court.””

20. Now thereafter when in the examination-in-chief

the appellant herein — victim — injured eyewitness
has specifically named the private respondents herein
with specific role attributed to them, the learned trial
court as well as the High Court ought to have
summoned the private respondents herein to face the
trial. At this stage it is required to be noted that so
far as the appellant herein is concerned he is an
injured eyewitness. As observed by this Court in_State

of M.P. v. Mansingh [State of M.P. v. Mansingh,
(2003) 10 SCC 414 : (2007) 2 SCC (Cri) 390] (para

9); Abdul Sayeed v. State of M.P. [Abdul
Sayeed v. State of M.P., (2010) 10 SCC 259 : (2010) 3
SCC (Cri) 1262] ; State of U.P. v. Naresh [State of
U.P. v. Naresh, (2011) 4 SCC 324 : (2011) 2 SCC (Cri)

216] , the evidence of an injured eyvewitness has
greater evidential value and unless compelling reasons
exist, their statements are not to be discarded lightly.

As observed hereinabove while exercising the powers
under Section 319CrPC the court has not to wait till

the cross-examination and on the basis of the
examination-in-chief of a witness if a case is made

out, a person can be summoned to face the trial under
Section 319CrPC.
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21. Now so far as the reasoning given by the High
Court while dismissing the revision application and
confirming the order passed by the learned trial court
dismissing the application under Section 319CrPC is
concerned, the High Court itself has observed that PW
1 Manjeet Singh is the injured witness and therefore
his presence cannot be doubted as he has received
firearm injuries along with the deceased. However,
thereafter the High Court has observed that the
statement of Manjeet Singh indicates over implication
and that no injury has been attributed to either of the
respondents except that they were armed with
weapons and the injuries concerned are attributed only
to Sartaj Singh, even for the sake of arguments if
someone was present with Sartaj Singh it cannot be
said that they had any common intention or there was
meeting of mind or knew that Sartaj would be firing.
The aforesaid reasonings are not sustainable at all.

22, At the stage of exercising the powers under
Section 319CrPC, the court is not required to
appreciate _and/or enter on the merits of the
allegations of the case. The High Court has lost sight
of the fact that the allegations against all the accused
persons right from the very beginning were for the
offences under Sections 302, 307, 341, 148 & 149IPC.
The High Court has failed to appreciate the fact that
for attracting the offence under Section 149IPC only
forming part of unlawful assembly is sufficient and the
Individual role and/or overt act Is _immaterial.
Therefore, the reasoning given by the High Court that
no injury has been _attributed to either of the
respondents except that they were armed with
weapons and therefore, they cannot be added as
accused is unsustainable. The learned trial court and
the High Court have failed to exercise the jurisdiction

and/or powers while exercising the powers under
Section 319CrPC.

23. Now so far as the submission on behalf of the
private respondents that though a common judgment
and order was passed by the High Court in Satkar
Singh v. State of Haryana [ CRR No. 3238 of 2018
reported as Manjeet Singh v. State of Haryana, 2020
SCC Online P&H 2782 sub nom Satkar Singh v. State
of Haryana] at that stage the appellant herein did not
prefer appeal against the impugned judgment and
order passed by the High Court in Manjeet
Singh v. State of Haryana [Manjeet Singh v. State of
Haryana, 2020 SCC OnLine P&H 2782 [Ed. : This also
disposed of CRR No. 3238 of 2018 by a common
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judgment and order]] and therefore this Court may not
exercise the powers under Article 136 of the
Constitution is concerned the aforesaid has no
substance. Once it is found that the learned trial court
as well as the High Court ought to have summoned
the private respondents herein as additional accused,
belated filing of the appeal or not filing the appeal at
a relevant time when this Court considered the very
judgment and order in Satkar Singh v. State of
Haryana [ CRR No. 3238 of 2018 reported as Manjeet
Singh v. State of Haryana, 2020 SCC OnlLine P&H
2782 sub nom Satkar Singh v. State of Haryanal
cannot be a ground not to direct to summon the
private respondents herein when this Court has found
that a prima facie case is made out against the private
respondents herein and they are to be summoned to
face the trial.

24. Now so far as the submission on behalf of the
private respondents that though in the charge-sheet
the private respondents herein were put in Column 2
at that stage the complainant side did not file any
protest application is concerned, the same has been
specifically dealt with by this Court
in Rajesh [Rajesh v. State of Haryana, (2019) 6 SCC
368 : (2019) 2 SCC (Cri) 801] . This Court in the

aforesaid decision has specitically observed that even
in a case where the stage of giving opportunity to the
complainant to file a protest petition urging upon the
trial court to summon other persons as well as who
were named in the FIR but not implicated in the
charge-sheet has gone, in that case also, the court is
still not powerless by virtue of Section 319CrPC.

25. Similarly, the submission on behalf of the private
respondents herein that after the impugned judgment
and order passed by the High Court there is much
progress in the trial and therefore at this stage power
under Section 319CrPC may not be exercised is
concerned, the aforesaid has no substance and cannot

be accepted. As per the settled proposition of law and
as observed by this Court in Hardeep Singh [Hardeep
Singh v. State of Punjab, (2014) 3 SCC 92 : (2014) 2
SCC (Cri) 86] , the powers under Section 319CrPC can
be exercised at any stage before the final conclusion
of the trial. Even otherwise it is required to be noted
that at the time when the application under Section
319CrPC was given only one witness was examined
and examination-in-chief of PW 1 was recorded and
while the cross-examination of PW 1 was going on,
application under Section 319CrPC was given which
came to be rejected by the learned trial court. The
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order passed by the learned trial court is held to be
unsustainable. If the learned trial court would have

summoned the private respondents herein at that stage
such a situation would not have arisen. Be that as it
may, as observed herein powers under Section
319CrPC can be exercised at any stage from
commencing of the trial and recording of
evidence/deposition and before the conclusion of the
trial at any stage.

26. In view of the above and for the reasons stated
above, the impugned judgment and order [Manjeet
Singh v. State of Haryana, 2020 SCC OnLine P&H
2782 [Ed., : This also disposed of CRR No. 3238 of
2018 by a common judgment and order]] passed by
the High Court and that of the learned trial court
dismissing the application under Section 319CrPC
submitted on behalf of the complainant to summon
the private respondents herein as additional accused
are unsustainable and deserve to be quashed and set
aside and are accordingly quashed and set aside.
Consequently the application submitted on behalf of
the complainant to summon the private respondents
herein is hereby allowed and the learned trial court is
directed to summon the private respondents herein to
face the trial arising out of FIR No. 477 dated 27-7-
2016 in Sessions Case No. 362 of 2016 for the offences
punishable under Sections 302, 307, 341, 148 &
149IPC."

The Constitution Bench of the Hon'ble Apex Court in the
case of Sukhpal Singh Khaira Vs. State of Punjab, reported in
(2023) 1 SCC 289, decided on 05.12.2022, answered the
questions on the subject in issue in following paras which read

as under:

«38, For all the reasons stated above, we answer the
questions referred as hereunder:

39.(I) Whether the trial court has the power Under
Section 319 of Code of Criminal Procedure for
summoning additional Accused when the trial with
respect to other co-Accused has ended and the
judgment of conviction rendered on the same date
before pronouncing the summoning order?

The power Under Section 319 of Code of Criminal
Procedure is to be invoked and exercised before the
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pronouncement of the order of sentence where there is
a judgment of conviction of the Accused. In the case
of acquittal, the power should be exercised before the
order of acquittal is pronounced. Hence, the
summoning order has to precede the conclusion of
trial by imposition of sentence in the case of
conviction. If the order is passed on the same day, it
will have to be examined on the facts and
circumstances of each case and if such summoning
order is passed either after the order of acquittal or
imposing sentence in the case of conviction, the same
will not be sustainable.

40.(ID Whether the trial court has the power Under
Section 319 of the Code of Criminal Procedure for
summoning additional Accused when the trial in
respect of certain other absconding Accused (whose
presence is subsequently secured) is ongoing/pending,
having been bifurcated from the main trial?

The trial court has the power to summon additional
Accused when the trial is proceeded in respect of the
absconding Accused after securing his presence, subject
to the evidence recorded in the split up (bifurcated)
trial pointing to the involvement of the Accused
sought to be summoned. But the evidence recorded in
the main concluded trial cannot be the basis of the
summoning order if such power has not been exercised
in the main trial till its conclusion.

41.(II1) What are the guidelines that the competent
court must follow while exercising power Under
Section 319 Code of Criminal Procedure?"

41.1. If the competent court finds evidence or if
application Under Section 319 of Code of Criminal
Procedure is filed regarding involvement of any other
person in committing the offence based on evidence
recorded at any stage in the trial before passing of the
order on acquittal or sentence, it shall pause the trial
at that stage.

41.2. The Court shall thereupon first decide the
need or otherwise to summon the additional Accused
and pass orders thereon.

41.3. If the decision of the court is to exercise
the power Under Section 319 of Code of Criminal
Procedure and summon the Accused, such summoning
order shall be passed before proceeding further with
the trial in the main case.

41.4. If the summoning order of additional
Accused is passed, depending on the stage at which it
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is passed, the Court shall also apply its mind to the
fact as to whether such summoned Accused is to be
tried along with the other Accused or separately.

41.5. If the decision is for joint trial, the fresh
trial shall be commenced only after securing the
presence of the summoned Accused.

41.6. If the decision is that the summoned
Accused can be tried separately, on such order being
made, there will be no impediment for the Court to
continue and conclude the trial against the Accused
who were being proceeded with.

41.7. If the proceeding paused as in (i) above is
in a case where the Accused who were tried are to be
acquitted and the decision is that the summoned
Accused can be tried afresh separately, there will be
no impediment to pass the judgment of acquittal in
the main case.

41.8. If the power is not invoked or exercised in
the main trial till its conclusion and if there is a split-
up (bifurcated) case, the power Under Section 319 of
Code of Criminal Procedure can be invoked or
exercised only if there is evidence to that effect,
pointing to the involvement of the additional Accused
to be summoned in the split up (bifurcated) trial.

41.9. If, after arguments are heard and the case
is reserved for judgment the occasion arises for the
Court to invoke and exercise the power Under Section
319 of Code of Criminal Procedure, the appropriate
course for the court is to set it down for re-hearing.

41.10. On setting it down for re-hearing, the
above laid down procedure to decide about
summoning; holding of joint trial or otherwise shall be
decided and proceeded with accordingly.

41.11. Even in such a case, at that stage, if the
decision is to summon additional Accused and hold a
joint trial the trial shall be conducted afresh and de
novo proceedings be held.

41.12. If, in that circumstance, the decision is
to hold a separate trial in case of the summoned
Accused as indicated earlier;

(a) The main case may be decided by
pronouncing the conviction and sentence and then
proceed afresh against summoned Accused.

(b) In the case of acquittal the order shall be
passed to that effect in the main case and then
proceed afresh against summoned Accused.”?
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After the aforesaid judgment, the issue was again
considered by the Hon’ble Supreme Court in the case of
Yashodhan Singh and Others Vs. State of U. P. and Others,
reported in (2023) LiveLaw (SC) 576 : 2023 INSC 652.

It would be apt to indicate that before this Court at
Allahabad, Yashodhan Singh and Others preferred a Criminal
Revision No. 4235 of 2022 (Yashodhan Singh and 6 Others Vs.
State of U. P. and Others) challenging the order passed by the
trial court in exercise of power under Section 319 Cr.P.C. The
order was challenged, in nutshell, on the ground that the trial
court did not considered the evidence collected by the I.O.
during investigation based upon which the I.O0. exonerated
them. In this case also, the reliance was placed on the
judgment passed by the Hon’ble Apex Court in the case of
Brijendra Singh (supra). This Court dismissed the petition vide
order dated 03.01.2023.

The order dated 03.01.2023 was assailed by Yashodhan
Singh and Others before the Hon’ble Apex Court. Before the
Hon’ble Apex Court also, the reliance was placed on the

judgment of Brijendra Singh (supra).

The Hon’ble Apex Court considered the various
pronouncements including the judgment passed in the case of
Hardeep Singh (supra), Brijendra Singh (supra), Sukhpal Singh
Khair (supra) and Jogendra and Others Vs. State of Bihar and
Anr., reported in (2015) 9 SCC 244, wherein the Hon’ble Apex
Court observed that opportunity to the proposed accused is

required, and thereafter dismissed appeal filed by Yashodhan
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Singh and Others. The relevant paras as referred are

reproduced hereinunder:

«22, The relevant paragraphs in Hardeep
Singh [Hardeep Singh v. State of Punjab, (2014) 3 SCC
92 : (2014) 2 SCC (Cri) 86] can be crystallised as
under:

22.1. The Constitution Bench of this Court was
concerned with three aspects : firstly, the stage at
which powers under Section 319CrPC can be invoked;
secondly, the materials on the basis whereof the
invoking of powers under Section 319CrPC can be
justified; and thirdly, the manner in which powers
under Section 319CrPC have to be exercised. While
answering the five questions referred to the
Constitution Bench in para 117, it was concluded as
under : (Hardeep Singh case [Hardeep Singh v. State
of Punjab, (2014) 3 SCC 92 : (2014) 2 SCC (Cri) 86] ,
SCC pp. 141-42)

“117. We accordingly sum up our conclusions as
follows:

Questions (i) and (iii)

— What is the stage at which power under Section

319CrPC can be exercised?

AND

— Whether the word “evidence”’ used in Section

319(1)CrPC has been used in a comprehensive sense
and _includes  the evidence  collected  during
investigation or the word “evidence”’ is limited to the
evidence recorded during trial?

Answer

117.1. In Dharam Pal case [Dharam Pal v. State of
Haryana, (2014) 3 SCC 306 : (2014) 2 SCC (Cri) 159 :
AIR 2013 SC 3018] , the Constitution Bench has
already held that after committal, cognizance of an
offence can be taken against a person not named as
an accused but against whom materials are available
from the papers filed by the police after completion of
the investigation. Such cognizance can be taken under
Section 193CrPC and the Sessions Judge need not wait
till “evidence”? under Section 319CrPC becomes
available for summoning an additional accused.

117.2. Section 319CrPC, significantly, uses two
expressions that have to be taken note of ie. (1)
inquiry (2) trial. As a trial commences after framing of
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charge, an inquiry can only be understood to be a
pre-trial inquiry. Inquiries under Sections 200, 201,
202CrPC, and under Section 398CrPC are species of
the inquiry contemplated by Section 319CrPC.
Materials coming before the court in course of such
inquiries can be used for corroboration of the evidence
recorded in the court after the trial commences, for

the exercise of power under Section 319CrPC, and also
to add an accused whose name has been shown in

Column 2 of the charge-sheet.

117.3.__In view of the above position the word

“evidence”’ in Section 319CrPC has to be broadly
understood and not literally i.e. as evidence brought
during a trial.

Question (ii)—Whether the word ““evidence” used in

Section 319(1)CrPC could only mean evidence tested
by cross-examination or the court can exercise the

power under the said provision even on the basis of
the statement made in the examination-in-chief of the

witness concerned?

Answer

117.4. Considering the fact that under Section 319CrPC
a person against whom material is disclosed is only
summoned to face the trial and in such an event
under Section 319(4)CrPC the proceeding against such
person is to commence from the stage of taking of
cognizance, the court need not wait for the evidence
against the accused proposed to be summoned to be
tested by cross-examination.

Question (iv)—What is the nature of the satisfaction
required to invoke the power under Section 319CrPC
to arraign an accused? Whether the power under
Section 319(1)CrPC can be exercised only if the court
is satisfied that the accused summoned will in all
likelihood be convicted?

Answer

117.5. Though under Section 319(4)(b)CrPC the
accused subsequently impleaded is to be treated as if
he had been an accused when the court initially took
cognizance of the offence, the degree of satisfaction
that will be required for summoning a person under
Section 319CrPC would be the same as for framing a
charge [Ed. : The conclusion of law as stated in para
106, p. 138 c-d, may be compared:*“Thus, we hold

that though only a prima facie case is to be
established from the evidence led before the court, not

necessarily tested on the anvil of cross-examination, it
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requires much stronger evidence than mere probability
of his complicity. The test that has to be applied is
one which is more than prima facie case as exercised
at the time of framing of charge, but short of

satisfaction to an extent that the evidence, if goes
unrebutted, would lead to conviction”’. See

also especially in para 100 at p. 136 f(-g.] . The
difference in the degree of satisfaction for summoning
the original accused and a subsequent accused is on
account of the fact that the trial may have already
commenced against the original accused and it is in
the course of such trial that materials are disclosed
against the newly summoned accused. Fresh
summoning of an accused will result in delay of the
trial therefore the degree of satisfaction for summoning
the accused (original and subsequent) has to be
different.

Question (v)—Does the power under Section 319CrPC
extend to persons not named in the FIR or named in
the FIR but not charge-sheeted or who have been
discharged?

Answer

117.6. A person not named in the FIR or a person
though named in the FIR but has not been charge-
sheeted or a person who has been discharged can be
summoned under Section 319CrPC provided from the
evidence it appears that such person can be tried
along with the accused already facing trial. However,
insofar as an accused who has been discharged is
concerned the requirement of Sections 300 and

398CrPC has to be complied with before he can be
summoned afresh.”’

22.2. While answering the questions aforesaid, this
Court observed in Hardeep Singh [Hardeep
Singh v. State of Punjab, (2014) 3 SCC 92 : (2014) 2
SCC (Cri) 86] that if the investigating agency for any
reason does not array one of the real culprits as an
accused, the court is not powerless in calling the said
accused to face trial. The entire effort, therefore, is
not to allow the real perpetrator of an offence to get
away unpunished. It is with the said object in mind
that a constructive and purposive interpretation should
be adopted that advances the cause of justice and does
not dilute the intention of the statute conferring
powers on the court to carry out the avowed object
and purpose to try the person to the satisfaction of
the court as an accomplice in the commission of the
offence that is the subject-matter of trial. It was
pertinently observed by this Court that the desire to



40

avoid trial is so strong that an accused makes efforts
at times to get himself absolved even at the stage of
investigation or inquiry even though he may be
connected with the commission of the offence.

22.3. While distinguishing a trial from an enquiry, it
was _observed by this Court that trial follows an
inquiry and the purpose of the trial is to fasten the
responsibility upon a person on the basis of facts
presented and evidence led. Emphasising on the word
“course” used in Section 319CrPC, it was observed
that the said power can be invoked under the said
provision against any person from the initial stage of
inquiry by the court up to the stage of conclusion of
the trial. Since after the filing of the charge-sheet, the
court reaches the stage of inquiry and as soon as the
court frames the charges, the trial commences. Thus,
the power under Section 319(1)CrPC can be exercised
at any time after the charge-sheet is filed before the

pronouncement of judgment, except during the stage
of Sections 207/208CrPC, committal, etc.

22.4. Elaborating the nuances of Section 319CrPC, it
was further observed in Hardeep Singh [Hardeep
Singh v. State of Punjab, (2014) 3 SCC 92 : (2014) 2
SCC (Cri) 86] that what is essential for the purpose of
Section 319CrPC is that there should appear some
evidence against a person not proceeded against; the
stage of the proceedings is irrelevant. Section 319CrPC
is an empowering provision particularly where the
complainant is circumspect in proceeding against
several persons, but the court is of the opinion that
there appears to be some evidence pointing to the
complicity of some other persons as well

22.5. It was further observed that circumstances which
lead to the inference being drawn up by the court for
summoning a person under Section 319 arise out of
the availability of the facts and material that come up
before the court. The material should disclose

complicity of the person in the commission of the
offence which has to be the material that appears

from the evidence during the course of any inquiry
Into or trial of offence.

22.6. It was also observed by this Court in Hardeep
Singh [Hardeep Singh v. State of Punjab, (2014) 3 SCC
92 : (2014) 2 SCC (Cri) 86] that apart from evidence

in the strict legal sense recorded during trial, any
material that has been received by the court after
cognizance is taken and before the trial commences,
can be utilised only for corroboration and to support
the evidence recorded by the court to invoke the
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power under Section 319CrPC. Holding that the
expression ““evidence” must be given a broad
meaning, it was observed that material which is not
exactly evidence recorded before the court, but is a
material collected by the court, can be utilised to
corroborate evidence already recorded for the purpose

of summoning any other person, other than the
accused. Such material would be supportive in nature

to facilitate the exposition of any other accomplice
whose complicity in the offence may have been
suppressed or had escaped the notice of the court.

Therefore, any material brought before the court even
prior to the trial can be read within the meaning of
the expression “evidence” for the purpose of Section
319CrPC.  While considering the evidence that
emanates during the trial, it was observed Dby this
Court that evidence recorded by way of examination-
in-chief and which is untested by cross-examination is
nevertheless evidence which can be considered by the
court for the exercise of power under Section 319CrPC
so long as, it would appear to the court that some

other person who is not facing the trial, may also
have been involved in the offence.

22.7. Further, Section 319CrPC also uses the words

“such person could be tried””, which means not to
have a mini-trial at the stage of Section 319CrPC by
having examination and  cross-examination and
thereafter coming to a prima facie conclusion on the

overt act of such person sought to be added. Such a
mini-trial will affect the right of the person sought to

be arraigned as an accused rather than not having any
cross-examination at all. As under Section 319(4)CrPC,
such a person has the right to cross-examine the
prosecution witnesses and examine the defence
witnesses and advance his arguments. It was further

observed that the power under Section 319CrPC can

be exercised even after completion of examination-in-
chief and the court does not have to wait till the said

evidence is tested on cross-examination, for it is the

satisfaction of the court which can be gathered from
the reasons recorded by the court, in respect of

complicity of some other persons, not facing the trial
In the offence.

22.8._The test that has to be applied is one which is
more than prima facie case as exercised at the time of
framing of charge, but short of satisfaction to an
extent that the evidence, if goes unrebutted, would
lead to conviction. Therefore, such satisfaction is sine

qua non for exercise of power under Section 319CrPC.
Ultimately, the exercise of power is for the trial of
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such persons summoned together with the accused
already on trial and not for conviction with the

accused. Therefore, at that stage, the court need not

form any definite opinion as to the guilt of the
accused.

22.9. This Court further observed that the difference
in the degree of satisfaction for summoning the
original accused and a subsequent accused is on
account of the fact that the trial may have already
commenced against the original accused and it is in
the course of such trial that materials are disclosed
against the newly summoned accused. Hence, the

degree of satisfaction for summoning the original
accused and the accused summoned subsequently
during the course of trial is different.

22.10. It was further observed by this Court that_a

person, whose name does not appear even in the FIR
or in the charge-sheet or whose name appears in the
FIR and not in the main part of the charge-sheet but
In Column 2 and has not been summoned as an
accused in exercise of the powers under Section

193CrPC can still be summoned by the court, provided
the court is satisfied that the conditions provided in

the said statutory provisions stand fulfilled. However

a person who has already been discharged stands on a
different footing than a person who was never
subjected to investigation or if subjected to, but not
charge-sheeted. Such a person has stood the stage of
inquiry before the court and upon judicial examination
of the material collected during investigation, the
court had come to the conclusion that there is not
even a prima facie case to proceed against such
person. Therefore, the court must keep in mind that
the witness when giving evidence against the person
so_discharged, is not doing so merely to seek revenge

or is naming him at the behest of someone or for such
other extraneous considerations.

22.11. This Court further observed that it has to be
circumspect in treating such evidence and try to
separate the chaff from the grain. If after such careful
examination of the evidence, the court is of the
opinion that there does exist evidence to proceed
against the person so discharged, it may take steps but
only in accordance with Section 398CrPC without
resorting to the provision of Section 319CrPC directly.
Section 398CrPC is in the nature of a revisional power
which can be exercised only by the High Court or the
Sessions Judge, as the case may be. However, a
person discharged can also be arraigned again as an
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accused but only after an inquiry as contemplated by
Sections 300(5) and 398CrPC. If during or after such
inquiry, there appears to be an evidence against such
person, power under Section 319CrPC can be
exercised.

23. From the aforesaid observations of the Constitution
Bench of this Court in Hardeep Singh [Hardeep
Singh v. State of Punjab, (2014) 3 SCC 92 : (2014) 2

SCC (Cri) 86], it is noted that an inquiry is
contemplated as against a person who has been
discharged prior to the commencement of the trial in
terms of Section 227CrPC as extracted above but on
an inquiry, if it appears that there is evidence against
such a discharged person, then power under Section

319CrPC can be exercised against such a discharged
person. This clearly would mean that when a person

who is not discharged but is to be summoned as per
Section 319CrPC on the basis of satisfaction derived by
the court on the evidence on record, no inquiry or
hearing is contemplated._This would clearly indicate

that principle of natural justice and an opportunity of
hearing a person summoned under 319 CrPC are not
at _all contemplated. Such a right of inquiry would
accrue only to a person who is already discharged in
the very same proceeding prior to the commencement
of the trial. This is different from holding that a
person who has been summoned as per Section
319CrPC has a right of being heard in accordance
with the principles of natural justice before being

added as an accused to be tried along with other
accused.

24. Further, when a person is summoned as an
accused under Section 319CrPC which is based on the
satisfaction recorded by the trial court on the evidence
that has emerged during the course of trial so as to
try the person summoned as an accused along with
the other accused, the summoned accused cannot seek

discharge. It is necessary to state that discharge as
contemplated under Section 227CrPC is at a stage
prior to the commencement of the trial and
immediately after framing of charge but when power
Is exercised under Section 319CrPC to summon a
person to be added as an accused in the trial to be
tried along with other accused, such a person cannot
seek discharge as the court would have exercised the
power under Section 319CrPC based on a satisfaction
derived from the evidence that has emerged during
the evidence recorded in the course of trial and such

satisfaction is of a higher degree than the satisfaction
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which is derived by the court at the time of framing
of charge.

25. The learned Senior Counsel Shri S. Nagamuthu
strenuously contended that a person summoned in
exercise of power under Section 319CrPC must be

given__an opportunity of being heard before being
added as an accused to the trial to be tried along with
the other accused and that such person must have an
opportunity of filing an application seeking discharge.

The same are clearly not envisaged in view of the
judgment in Hardeep Singh [Hardeep Singh v. State of

Punjab, (2014) 3 SCC 92 : (2014) 2 SCC (Cri) 86] and
hence the said contentions are rejected.

26. Moreover, there is no finality attached to Section
319CrPC. It only indicates commencement of trial qua
the added accused. The rationale is that a person need
not be heard before being added on or arrayed as an
accused. Reference to and reliance placed upon
opportunity of hearing to a complainant in the form of
protest petition when a closure report is filed is
wholly misplaced because there is finality in a closure
report; therefore the complainant is given an
opportunity.

27. In Sukhpal Singh Khaira [Sukhpal Singh
Khaira v. State of Punjab, (2023) 1 SCC 289 : (2023) 1
SCC (Cri) 454] , a Constitution Bench of this Court of
which one of us was a member (Nagarathna, J.),
adumbrated on the meaning of the expression
“conclusion of trial”> in the context of Section 319
read with other allied sections of CrPC and after
referring to several decisions of this Court
including Hardeep Singh [Hardeep Singh v. State of
Punjab, (2014) 3 SCC 92 : (2014) 2 SCC (Cri) 86]
answered the question referred to as under :@ (Sukhpal
Singh Khaira case [Sukhpal Singh Khaira v. State of
Punjab, (2023) 1 SCC 289 : (2023) 1 SCC (Cri) 454] ,
SCC pp. 311-13, paras 39-41)."

In the instant case, the trial Court relied upon the
statements of injured witnesses i.e. PW-1 and PW-2 namely
Annu and Nasreen, respectively, who in their statements
levelled specific allegations against the applicant and other co-

accused.
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It would be apt to indicate that it is well settled that the
evidence of an injured eyewitness has greater evidential value
and unless compelling reasons exist, their statements are not to
be discarded lightly and while exercising the powers under
Section 319 CrPC the Court has not to wait till the cross-
examination and on the basis of the examination-in-chief of a
witness if a case is made out, a person can be summoned to

face the trial under Section 319 CrPC.

Accordingly, in view of above in relying upon the
statements of injured witnesses for the purposes of exercising
the jurisdiction under Section 319 Cr.P.C. and summoning the
present applicant to face the trial before examining other
witnesses, to the view of this Court, the trial Court has not

committed irregularity and illegality.

For the reasons aforesaid, the application is dismissed.

Order Date :- 14.8.2024
Vinay/-

High Court of Judicature at Allahabad,

Lucknow Bench
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