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Hon'ble Saurabh I.avania,lJ.

1. Heard Shri Rajendra Kumar Dwivedi, learned counsel for the
applicant assisted by Shri Sagun Chandra Rastogi, Advocate as well as

learned A.G.A. for the state and perused the records.

2. The present application U/s 482 Cr.P.C. has been filed for the

following main relief:-

"to quash the impugned order dated 05.07.2024 passed by learned

Special Judge POCSO Act, Hardoi and further be pleased to direct

the learned trial Court to summon the

victim/complainant/informant/petitioner before this Hon'ble Court for

her further examination on the questions which have been detailed in

the application moved before the learned Trial Court has also

submitted before this Hon'ble Court, in the interest of justice."
3. By means of the present application under Section 482 Cr.P.C., the
victim/applicant has approached this Court challenging the order dated
05.07.2024, passed by Special Judge, POCSO Act, Hardoi (in short
'trial court'), in Special Session Trial No. 425 of 2023 (State Vs.
Rakesh Gupta) on an application preferred by the victim/applicant

under Section 311 Cr.P.C. praying therein to recall the P.W.1.

4. Brief facts of the case are to effect that an FIR No. 0044 of 2023
was lodged on 28.01.2023 under Sections 354, 506 IPC, Section 3(2)
(va) SC/ST Act and Sections 7/8 POCSO Act, Police Station - Atrauli,
District - Hardoi. Thereafter, based upon the statement(s) including
the statement made by the victim during the investigation as also the
evidence collected by the Investigating Officer, the charge-sheet was

filed under Sections 354, 506, 376 IPC, Sections 3(2)(v), 3(2)(va)



SC/ST Act, Sections 7/6/8/5j(ii) POCSO Act.

5. The matter was committed to the Court of Sessions where the case
was registered as Special Session Trial No. 425 of 2023 (State Vs.
Rakesh Gupta).

6. The trial Court therein framed the charges against the accused and
upon denial, the opposite party no. 2/accused put to trial. The victim
(PW-1) was duly examined on 31.07.2023, thereafter was cross-
examined on 17.08.2023, as appears from the record. After conclusion
of cross-examination of the victim, an application under Section 311
Cr.P.C. for recall of the victim for further examination was preferred

by the father of the victim on 17.08.2023.

7. The trial Court, upon due consideration of the facts of the case vide
order dated 05.01.2024, rejected the application for recall of victim for
further examination. The order dated 05.01.2024 is extracted herein-

under:

"OATAT IO ST &RT 311 SoTowo UR 3TeT 8 ueT gl |
UTMTIH 3 &RT 311 SoYovo Belel (S Hifsararest & firar 8)
SRT SRS ¥ ARG IRIAR 39 3MT BT IR {har 1 8 &
drdr 1 9&7 uRie A1® 31.07.2023 A1 g8 of, S+ 36 MRS
RTheT GRT SelTepR {5 T g BR | IS 9 @ T A 9R SleiH ofH
&1 e fopar ol ifar 7 ool qreg wtenm 7 AfoRge AeieT & e
YT ST ST oY Iaqrm o, fORgH oY BT gRT Told B foam ST
AT T TAT US F 9T BT ST BT g 7| Rfedr 6t wfer odten
fSATw 17.08.2023 Y qErEaUs & Sifeiawhl HRIGT gRT 6 T3, foRTH
HHEAT GRT FHET AT 5 b A e &5 ol Wh A AR WY B
JAHR T& fhar| difser 3 ufcasten & g off ey {6 g 99 &
HIROT AH2T P HAMT FTEd A 3R Tl o TR of o RUIE fogdrs|
ROIE year 78 JAE 151 ~Irfed § Wifear gr1 gy wiern | 5 .
B & AUt gy uten O T oM H Seue fRISTHTY Bl ¥IE gxA
& folu IS get gRT difedr &t ga: oxier fovam ST emaedes 9
I B

Sh WA & fIog SIfeet Smuft § SIfiR[H &l 3R & &al T
T ST GRT 311 Go¥odo fepe & MUREN tg fafg ug qef
& fcrpet &1 YIS T 93T 1P 17.08.2023 1 9 &A1 17.09.2023
P! & T@r g1 N gRT ot ufer oden 7 g wan o1 wHA A
foram 2 ST et GRT ST BT URieor TReT uie | FRIAT I G
21 39 PR A foxdt IR &b FifSar & s & uRIeTor dHt SaeTdsdr Fal
g1 ffSar & ... A ARRINTD & T~ 7 Sifrd {5 T &




RSAT W 9T F1HR TR § G789 NP A A 3ifhd Hel Ib
Stefer NS Tai arfest & welel difedar o fuar & anft efier 6 marEt
BT 9 & I8 31U TaTal < P v Tad= &1 37 TTeHTu Sicrd &7
311 SoYodo R o ST I &
AT S g1 &1 H g BT Jaeiia |
T & AT | T & b Al A difsaranfet b g udtan
f&did 31.07.2023 B 3ifdsd &1 Wit deuearq fAiw 17.08.2023 B
G Ufey uRten 3ifepd &t Wit gt wHTaett § fHie 02.09.2023 6 fafr
foret <t it | I IS 71 Q1 i <18 Ul 53T 7 &1 g WA oz
TIT 3R UGt § A id 18.09.2023 & f[ifd fFad Y Y| S T ot
T H A G IS A1aft SURRIT 31T 7 & IS eI & IR foha
T 3R FEEet ® oA ffe g & =i 99 9 Bl gt
SRS W SRATRA BRIBR JeH MTHTIH Tl ohaT 71T | gt bl
e I8 1o oI i FORE Ui g8 S99 o aob wdllel/a1fRiSH & aig
HH ToR T8 IMRATI s YR fAfS 02.09.2023 BT Fft Befi/RIRRIS
T PIs HHT ToR a1 3T & fOh IHDT 3rTelt faifdr fedies 04.10.2023
BT B/ BT T8 IdT TIoial & fb DfSar 7 o+ fovg & T8
STaTe 3T 8, fORT R Al | I8 Bt Sl 81 it | LI 2 I a2
Ig 2 b g B IRRISH 6t 3R W Y ol 31fRIh JreRil &
AT & AT Urgde 3ifdiahn off &, IAD a1 3t S9b gRT foikE aret foF
TR A e T8 fhar 1= 9 & 99 i RIS dre=a grRT
T frrae {35 T 1 ATl 5 S8 31 e U9 YBHl &, fohrg S et
S B A fodY 3 g1 oft O e T fobar i 3t 19 e forfer s
T 99 Beflel SRT AT AHSTRR (IMFERATE) A YIS URdd B
1 T, S AR B AR B
$39h 3T I U ST €1_T 311 SoU™Ho U fohal T
& 31} 311 SoYoTo H I AT Yo &1 Seikg fohT SIHT 39T 8, St
A Tl o O 2 s O 1 P A2 s < O s W o M s
1T S=id GRT 311 SoYo%o H U fomdt U9 &1 Ieig A&l febar
TIT &, $AP T B WIS ¥ddbR 8 BT Bls Y2 & Tal Iod|
S IR €RT 311 SoYoHo U AT Urden & 3iiR fAfrs uraemi
T YN A 1 IR AR IR a1 SRR iR 7 € fosft it ot o_1 e
& AU 51 SR 31k IRgd 9t B O UoR | urelHr v o 8, a8
TH DI R IR & folu o T B, fSaht A fawdt 1 781 af 5
Fhct |
D eI TEdd ATt A U119 Betel g1 a1 TR—IT, S 7 ol arel 8
3tk 7 difsar @ik 7 & foke TaEe | S9er A1 7, Wi R 7 95
RfSar &1 fOdr &1 AT 89 & T S ureHie 3fafid aRT 311
SoYovo URd He Bl AMfEBR T8l &, Fifcs S84 dl HeAT U=t
3IRY! A S & |
31cT: SWRRh FFYUT 9T 9 Y 8 5 Bl gRT IRgd Wi
3MTFCRATE &, 3T S UeH! T 389 T2l &, W YD oM &, I8 foRe o
3t et Y qRT R & folT fT T B, O R BT 7 R fhd o
I Bl

A

IURIh UTHTIH SFiid &RT 311 SoYoo fARET fohar SIrar 21 UaATaet!
IR 18y f&Aieh 20.01.2024 &Y U 81| T8 dotd 811"




8. After passing the order dated 05.01.2024, quoted above, an
application dated 29.02.2024 under Section 311 Cr.P.C. was moved by
the prosecution with a prayer to permit the victim to appear as witness

again for further examination/clarification on the following questions:

"1. 98 fb w9 e 7 957 oten o ARRIE IS FRT TAT B
(TATDHR) T T ST A UfT JT GRS & of 1T 17 & 918 1 18
Tfcr e 7 SR GRT DI Teid i T R S a1 Her 5 § 59
fARYETITS T TR UTH ey o e o

2. 9% 1% S9 ge wlten 5 difsar 7 @ fhar 6 de J J87 gasan
i R JRER & Wl | ol T S & uRIe & 17 137 18 uforadem #
S fopa f5 9 JfT AheT Y et o, H e argdt oft| g
IeT dTel WA H AR Aher Y e g8 off | B 7 W A B Terd
BT & foraT| T FRIETTY o7 FIeiaRoT UTH aRe & el |

3. IE b JrAlet T G Grtel AR & HE IR ke BT HAM o fofg I7h
wauﬁwvﬁssﬁs%wﬁqﬁéwﬁﬁaﬁwﬁw@ww%
e

4. 7% 1 Rifsar 3 ufcrodan o weF fvar § gfesm Abe & T B
TTECH § A 2T AT TTEl § 1 A H Mol § 3FR g 79 el
T Y I TR AA IR o FAEIIROT o Freee] 7

5. I8 fo difear o fReamy Fqefieor g g g SF & fad
TR U= & | T Wi O S99 STTER WR AR 35T ST g & 136 wrefer
o GIfSar & fOar gRT foam T & S 71 At gl § iR 7 8 gogaigelf qen
S U1 T SeRg & T 1T B S U9 detdl fad ST arel TaTE | YBT
ST 81"

9. The trial Court, vide order dated 05.07.2024, rejected the
application dated 29.02.2024 preferred under Section 311 Cr.P.C. The
order dated 05.07.2024 reads as under:

O UeT 8% | STRIh I1heT THT I 3R A I 3ffEawhl GRT BIfORT
AT T TR fohaT 1T, ST TftepR faa 1| orf¥rer &t iR
eIy e SrfRISTs IURRIT | THRIE IR gHaTs/FRAROT Ui
3R GRT 311 SoYoHo FId &l

P $T AR A UM R URT 311 SoHoHo UifsdT
dlogeclo 1 BN G: YRIET o folY derd axR ST Bg U T T,
fSIRTeh g SFamauer df 3R A RS mafxy wRgd &1 =it

SIS Y 3R A A IR fobam 7T o Fifsar =1 ot iReer wdtar &
SIFRH B T PHAL P GRT I TR W H iR of oI T i
3IRIh BT P GRT IAD AT TARDR P AT IR[H ThT g
PHCIY P GRT S O I ARA &I gADH! o7 T HUYF fhar 8, =g
Jarquel gRT 61 1A wfratan & fifsar 1 78 wem o5 2 i 98 sfigs
RTheT A T ATecit off T IA SARIh D I JeTRIT AT| TSI
TR AHT T IFD! IId g3 off | APRIH 7 ISP A1 IS TeAd B AT
TR el T Tl I8 b & AT BT AT 8, IAA ATST BRAT




grEcht g1 WfEar = oot qeg wien de ufodan § e & Ay J
foRremaTst e foa 8, o Tadfiawur & forg difsar & g: odan
HRIAT AT 37T &
SaTaue & fagT rfead 3 WA &1 faRie fhar qer e &
UM URd fhar T 81 med weRE A 05.01.2024 @
T GRT IR & SR TR =7 S gaor g1 ffedr 1 st
TR URYET A SIS et T e fha B, uReg qarauer & gR1 Y TS
gfoasien § difsar 7 S woF fa &, I8 foRamaRdt 8, S oy
AU B AT <RI 8, AR Swal RIEm™™ o |fted
AT TTEAT 8, A SADT IFART S ST &, AT URTIRIE BT a2 e
B STRATT| Fifear = 3ot ufasien & I =37 e 8! fhar 81 g1 &
a7 dhadt ORI wue R €, S ufoodan a1 Sgea off 2
SRS = YIS AR & AfEd @ qUT A8 i HH bl O
R & oty IR 35 2, It ¥faR fohd ST v =18 &
T IIYE DI GAT AT TG FaATDH b3 |
THATdel & i A IUE § fdb fi&HTd 31.07.2023 @1 difsd/dtogsdo
1+ 1 T qRter 3ifcha Rt i off, o difedr 7 g whe &
SR IS A1 W H TARDR I AT I A AR DY el <
B T TR 8| o1 17.08.2023 T SaTayel o GRT i Tt wicrastar
5 TS =1 e 5T & 6 ge & 7 97 SIRR[w e o getar
T T I8 RTheT 3 T ATecd off, Acher 7 IAD AT DIg GATBR AT
TAAd B A8 5T o, a8 WheT A fAdTg a1 aT e 1 &
qTEch &, aifes I8 Ml oft gRea wben de uirien g & dey
5 5 T foRtemRe el & Fadteor & fog Nfedr o gH: uten &
folq Tt Rt =g ARG Bl 3R | T8 WA IR fohaT T 8
YRR Pl 3R I ud H oft I fRIemIRat & Foeieneur & foig difedn
P G: TRIETT 2 TAd I o el TS WReg foham 7T o1, it g9
T & g HoriH Mf8hRI GRT &A1 05.01.2024 BT VRN &
MR TR R 5ar S gat 8, SIS & GRT : S9! 3R |
focia TmeiHT TR fobaT /T 8, ST GINufig A1 8 & IR e 5
NIRRT

CIEN

SRS T 3R A U UTFTUA 3F<Tid €T 311 SoHodo
TR ST 81 Tt aRed 91 18 TRRINI & 23.07.2024 &Y Ud
Bl

10. In the aforesaid background of the case, present application has

been filed.

11. Challenging the order dated 05.07.2024, learned counsel for the
applicant says that as per settled principle of law the application ought
to have been allowed by the trial Court and the order impugned is
against the principle settled in this regard as also the observations

made by the Hon'ble Apex Court in regard to expression 'Fair Trial'.



As such, interference of this Court is required in the matter.

12. Learned AGA opposed the present application which relates to
recall of witness in exercise of power conferred under Section 311
Cr.P.C.. He stated that as per settled principle of law, for filling
lacunas a witness cannot be recalled or permitted to be recalled.

Prayer is to affirm the impugned order and dismiss the application.

13. Considered the submissions advanced by the learned counsel for

the parties and perused the record.

14. Considered the aforesaid facts and the observations made by the
trial Court in the order dated 11.07.2024 and the principles related to
recall of witness under Section 311 Cr.P.C. settled by the Hon'ble
Apex Court in the case(s) of Mohd. Khalid Versus State of West
Bengal (2002) 7 SCC 334; Natasha Singh vs. CBI, (2013) 5 SCC
741 : (2013) 4 SCC (Cri) 828 : 2013 SCC OnLine SC 444; Mannan
S.K. and Ors. V State of West Bengal and Anr., AIR 2014. SC
2950. State of Haryana vs. Ram Mehar and others (2016) 8 SCC
762; Swapan Kumar Chatterjee vs. Central Bureau of
Investigation, (2019) 14 SCC 328; Varsha Garg vs. State of
Madhya Pradesh and Others 2022 SCC OnLine SC 986 and as also
by this Court in Application under Section 482 Cr.P.C. No. 274 of
2022 (Ram Nayak Singh vs. State of U.P. & Another).

15. It is well settled by catena of decisions by the Hon'ble Apex Court
that the power under Section 311 Cr.P.C. must be exercised with the
care, caution and circumspection and only for strong and valid
reasons. The recall of a witness already examined should not be a
matter of course and discretion given to the court in this regard has to
be exercised judicially to prevent failure of justice. The object of the
provision as a whole is to do justice not only from the point of view of
the accused and the prosecution but also from the point of view of an

orderly society.



16. The Court is fully conscious of the position that after all the trial is
basically for the prisoners/accused and the Court should afford an
opportunity to them in the fairest manner possible. At the same time,
the Court should bear in mind that fair trial entails the interest of the
accused, the victim and the society and, therefore, the grant of fair and
proper opportunities to the persons concerned, must be ensured being
a constitutional goal, as well as a human right. Recalling of witnesses
has to be applied on the basis of judicially established and accepted

principles.

17. In the facts of the case it would be apt to refer the observations
made in the judgment(s) passed in the case of Mohd. Khalid (Supra)
and Ram Mehar (Supra).

18. In the case of Mohd. Khalid (Supra), the Hon'ble Apex Court

observed as under:-

"Before parting with the case, we may point out that the Designated
Court deferred the cross-examination of the witnesses for a long time.
That is a feature which is being noticed in many cases. Unnecessary
adjournments give a scope for a grievance that the accused persons
get a time to get over the witnesses. Whatever be the truth in this
allegation, the fact remains that such adjournments lack the spirit of
Section 309 of the Code. When a witness is available and his
examination-in- chief is over, unless compelling reasons arc there, the
Trial Court should not adjourn the matter on the mere asking. These
aspects were highlighted by this Court in State of U.P. v. Shambhu
Nath Singh and others (2001) 4 SCC 667 and N.G. Dastane v.
Shrikant Shivde (2001) 6 SCC 135. In the case of State of U.P. v.
Shambhu Nath Singh and others (2001) 4 SCC 667, this Court
deprecated the practice of Courts adjourning cases without
examination of witnesses when they are in attendance with the
following observations:-

"9. We make it abundantly clear that if a witness is present in Court
he must be examined on that day. The Court must know that most of
the witnesses could attend the Court only at heavy cost to them, after
keeping aside their own avocation. Certainly they incur suffering and
loss of income. The meagre amount of bhatta (allowance) which a
witness may be paid by the Court is generally a poor solace for the
financial loss incurred by him. It is a said plight in the Trial Courts
that witnesses who are called through summons or other processes



stand at a doorstep from morning till evening only to be told at the
end of the day that the case is adjourned to another day. This
primitive practice must be reformed by every one provided the
presiding officer concerned has a commitment towards duty. No
sadistic pleasure, in seeing how other persons summoned by him as
witnesses are standard on account of the dimension of his judicial
powers, can be a persuading factor for granting such adjournments
lavishly, that too in a casual manner."

19. In the case of Ram Mehar (Supra). the Hon'ble Apex Court

observed as under:-

"23. In Bablu Kumar and others v. State of Bihar and another, (2015)
8 SCC 787 the Court referred to the authorities in Sidhartha Vashisht
alias Manu Sharma v. State (NCT of Delhi), (2010) 6 SCC, Rattiram
and others v. State of Madhya Pradesh (2012) 4 SCC 516, J.
Jayalalithaa and others v. State of Karnataka and others (2014) 2
SCC 401, State of Karnataka v. K. Yarappa Reddy (1999) 8 SCC 715
and other decisions and came to hold that keeping in view the concept
of fair trial, the obligation of the prosecution, the interest of the
community and the duty of the court, it can irrefragably be stated that
the court cannot be a silent spectator or a mute observer when it
presides over a trial. It is the duty of the court to see that neither the
prosecution nor the accused play truancy with the criminal trial or
corrode the sanctity of the proceeding. They cannot expropriate or
hijack the community interest by conducting themselves in such a
manner as a consequence of which the trial becomes a farcical one. It
has been further stated that the law does not countenance a "mock
trial". It is a serious concern of society. Every member of the
collective has an inherent interest in such a trial. No one can be
allowed to create a dent in the same. The court is duty-bound to see
that neither the prosecution nor the defence takes unnecessary
adjournments and take the trial under their control. We may note with
profit though the context was different, yet the message is writ large.
The message is - all kinds of individual notions of fair trial have no

mrn

room .

"38. At this juncture, we think it apt to state that the exercise of power
under Section 311 Cr.P.C. can be sought to be invoked either by the
prosecution or by the accused persons or by the Court itself. The High
Court has been moved by the ground that the accused persons are in
the custody and the concept of speedy trial is not nullified and no
prejudice is caused, and, therefore, the principle of magnanimity
should apply. Suffice it to say, a criminal trial does not singularly
centres around the accused. In it there is involvement of the
prosecution, the victim and the victim represents the collective. The
cry of the collective may not be uttered in decibels which is physically
audible in the court premises, but the Court has to remain sensitive to



Digitally signed by :-
MOHIT SINGH

such silent cries and the agonies, for the society seeks justice.
Therefore, a balance has to be struck. We have already explained the
use of the words "magnanimous approach" and how it should be
understood. Regard being had to the concept of balance, and
weighing the factual score on the scale of balance, we are of the
convinced opinion that the High Court has fallen into absolute error
in axing the order passed by the learned trial Judge. If we allow
ourselves to say, when the concept of fair trial is limitlessly stretched,
having no boundaries, the orders like the present one may fall in the
arena of sanctuary of errors. Hence, we reiterate the necessity of
doctrine of balance".
20. As per the judgments, indicated above, including the judgment
passed in the case of Mannan S.K. (supra), the Hon'ble Apex Court
held that the Court should not permit the prosecution to fill up the

lacuna in evidence.

21. Upon due consideration of aforesaid facts as also the spirit of
Section 33(5) of POCSO Act of 2012, according to which victim
should not be called repeatedly to testify in court, this Court does not
find any illegality in the impugned order dated 05.07.2024. It is for

the following reason(s):-

(i) It is a case related to POCSO Act, 2012 and Section 33(5) of the
same indicates that the victim should not be called repeatedly to

testify in the Court.

(ii) From a conjoint reading of the statement of the victim and the
question indicated in para 7 of this judgment, it is apparent that in
cross-examination the victim did not support the case as set up by the
prosecution and accordingly, to the view of this Court, in view of this
matter, the application under Section 311 Cr.P.C. was moved by the
prosecution with intention to fill up the lacuna after tutoring the

victim, which is not permissible.

22. For the aforesaid, the instant application under Section 482 Cr.P.C.

is hereby rejected. Cost made easy.

Order Date :- 9.8.2024/Mohit Singh/-

High Court of Judicature at Allahabad,

Lucknow Bench



