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1. Heard Mr. Vivekanand Misra, learned counsel for petitioner
and learned State Counsel for opposite parties 1 to 3. Although
notices had earlier been issued to opposite party no.5 on
21.07.2023 but the unserved envelope has been received back
although no-one has put in appearance on behalf of said
opposite party. However, since the order impugned has been
passed by a Committee headed by District Inspector of Schools,

notices to opposite parties 4 and 5 stand dispensed with.

2. Petition has been filed challenging order/Minutes of Meeting
dated 07.02.2022 whereby petitioner's claim for compassionate
appointment in lieu of services rendered by petitioner's father
late Gopal Krishna Gupta has been rejected primarily on ground
that the deceased employee was not confirmed or substantively
appointed and in fact continued uptil the date of his demise as

an adhoc Teacher in the Intermediate College concerned.

3. It has been submitted that petitioner's late father had been
appointed in the School in question on 28.01.1995 on a
substantive vacancy on ad hoc basis whereafter he passed away
on 11.09.2018 while in service whereafter an application dated
01.02.2019 was filed by petitioner for compassionate
appointment which has been rejected by means of impugned

order.

4. Tt has been submitted that a perusal of impugned order will



make it evident that it has been admitted by opposite parties
that a vacancy on the post of Teacher had occurred
substantively on 30.06.1993 in the institution in question in
which petitioner's father was appointed on ad hoc basis on
02.07.1993 whereafter approval was also accorded on
22.01.1995 and approval for salary payment was also accorded
on 19.01.1994. It is submitted that the order also admits that
issue with regard to regularization in service of the deceased
employee is pending consideration before the Joint Director of

Education, 4th Division, Prayagraj.

5. Learned counsel for petitioner has placed reliance on a
judgment rendered by a coordinate Bench of this Court in
Neeraj Kumar Singh v. State of U.P. and another [Writ
Petition N0.27553 (S/S) 2018], which was allowed by means of
order dated 19.07.2019 holding that rejection of consideration
for compassionate appointment cannot be permitted on ground
that the deceased was a temporary employee for a period of 33
years. It has been held that it is the responsibility of the
employer to ensure that such temporarily appointed employees
should either be confirmed and made permanent or their

services should be dispensed with within a reasonable time.

6. He has also placed reliance on a Division Bench judgment
rendered by this Court in State of U.P. & others v. Kuldeep
Thakur, Special Appeal Defective N0.89 of 2017 as well as
judgment rendered by a coordinate Bench of this court in Smt.
Preeti Sharma versus State of U.P. and others Writ-A No.
11612 of 2017 to buttress his submissions.

7. Learned counsel appearing on behalf of opposite parties has
refuted the submissions advanced by learned counsel for
petitioner with submission that the aspect of compassionate

appointment is covered in terms of Regulation 103 of the



Regulations framed under the Intermediate Education Act, 1921
and has to be strictly adhered to. It is further submitted that
admittedly petitioner's deceased father continued on ad hoc
basis without any regularization and therefore cannot be
deemed to be a substantively appointed Teacher inhering any

right of compassionate appointment to petitioner.

8. Upon consideration of submissions advanced by learned
counsel for the parties and perusal of material on record, it is
evident from a perusal of impugned order itself that admittedly
petitioner's late father had been appointed on ad hoc basis on
02.07.1993 on a substantive vacancy occurring on 30.06.1993.
The order also indicates that the aspect of his regularization was

under active consideration as on the date of his demise.

9. In view of aforesaid admitted facts, it is evident that
petitioner's late father was entitled to be considered for
regularization in terms of Section 33G(1)(b) of U.P. Secondary
Education Services Selection Board Act, 1982 under which
provision his name was under active consideration for
regularization. It is also evident from the record that
petitioner's late father had rendered more than 25 years of
service as a Teacher in the institution concerned on ad hoc

basis.

10. In Neeraj Kumar Singh (supra), it has been clearly held
that it is the responsibility of the employer to ensure that
temporarily appointed employees should either be confirmed
and made permanent or their services should be dispensed with
within a reasonable time but the stand of depriving the family
members for compassionate appointment on aforesaid ground
of his being a temporary employee for a period of 33 years is

harsh and unreasonable.

11. In State of U.P. & others v. Kuldeep Thakur(supra), the



following has been held:-

"The consideration of the right of being regularized by operation of law while in
force had already accrued in favour of the father of the respondent petitioner, and
his death in between further gave rise to the expected consequential claim of
compassionate appointment of the petitioner, provided his father's services were
declared regular. The consideration of such right, whether had accrued, does not
get eclipsed nor could it be abandoned. If the consideration results in the
services of the petitioner's father becoming regular, then the Full Bench judgment
in the case of Pawan Kumar Yadav (supra) would not be an impediment for the
respondent petitioner to be considered for compassionate appointment. The
appellant State and it's authorities therefore cannot escape this exercise and
defeat the right of consideration by their inaction or the absence of timely and
prompt action. Such exercise of consideration will not evaporate because of
untimely death which is a fortuitous circumstance so as to result in any
advantage to the State."”

12. Upon applicability of aforesaid judgments in the present
facts and circumstances of the case, it is quite evident that
although petitioner's late father was appointed on ad hoc basis
in a substantive vacancy but the aforesaid appointment was
thereafter accorded approval by the concerned authority and he
continued on the basis of such approval uptil the date of his
demise. It is also evident that the case of the deceased was
under active consideration for regularization under statutory

terms.

13. It is quite evident that the entitlement for compassionate
appointment to the petitioners accrues from Regulation 103 of

the regulations which is as follows:-

"103. 9 fafrmaett 7 &) 78 fawdt a1a & 2 gu off Se faedt A=an v,
ARTIT VITH 2l &7 TeTUe T fAE0eR S ant O & et dv ey 6, S
fafed wfohar & SIgaR e favam T &1, Ja et & 7 81 9, af 9D
P B U A DI, ST 18 a9 7 HH 311G T 7 &1, TR FA1cTep bl Suft
T 3ee & US WU A AT A RIevRR Ut W, IS 98 e & for fafed
adfara Siférep TfierT sredr, afS @IS 8i, W 81 3R FRgfh o foky argen
Sugh 8!, 1gh T ST Aepel &:

ROEIRRUT- 39 fATRM & TS et B FRY " BT ARG Ja AR
&1 fqear/fagR, g7, srfaanfed a1 faeer gt 1 gmm|

feaaofl- 718 fif oiR e 104 31 107 T I 90 FHIRAT & Fag H
AT ERY SIeTeh! 9o 1 SIardt, 1981 T IT IAD YLAT s &1

14. A perusal of aforesaid regulation clearly indicates that there

is no distinction carved out with regard to any teacher who

passes away during service while working either substantively



or temporarily. The only aspect required to be considered is that
the teacher or non-teaching staff should have been appointed in
accordance with the procedure prescribed and has passed away
during service. It is relevant to indicate that Regulation 103 of
the regulations commences with a non obstante clause and

would therefore have primacy over any other regulation.

15. The aforesaid aspect has already been considered by
Coordinate Bench of this Court in the case of Smt. Preeti
Sharma (supra) in which also the deceased teacher had been
appointed on a short-term basis in accordance with paragraph 2
of the U.P. Secondary Education Services Commission
(Removal of Difficulties) (II) Order 1981 which subsequently
became substantive in nature. In the said case also the deceased
was appointed and subsequently passed away without
regularization and claim for compassionate appointment was
rejected only on the ground that since he had not been
regularized in service, no claim for compassionate appointment

would accrue.

16. After examining provisions of Regulation 103 to 107 of the
Regulations framed under the Intermediate Education Act,

1921, the Court observed as follows:-

"13. To the understanding of this Court, what Regulation 103 envisages is the
appointment of the deceased teacher or Class III employee made in accordance with
Rules prescribed; it does not speak about the appointment being substantive, or, more
particularly, permanent. A temporary employee can also be appointed and, in fact, ought
to be appointed in accordance with the Rules prescribed against a substantive post. The
position would be different, if the post against which the employee is appointed, in
accordance with Rules prescribed, is not substantive, but a temporary vacancy, where the
some regular incumbent holds lien. If that were the case, a temporary or stop-gap
appointment of an incumbent on a post that is temporary in nature, may not be within the
scope of Regulation 103, affording the dependent of a teacher or employee appointed
against a temporary vacancy, to claim compassionate appointment. Therefore, on the
plain terms of the Statute, it is evident that where an employee is appointed according to
the Rules prescribed against a vacancy that is substantive, and dies in harness, his
dependents would be entitled to apply under Regulation 103. It would be reading
something more into the Statute to infer that the employee or teacher also ought to be
substantively appointed or on a permanent tenure. If that were the intention of the
Statute, words to that effect would have been employed, and not ones that fall short of
requiring the deceased employee to be permanently or substantively appointed.

22. Here, there is no quarrel that there was a regular vacancy to begin with, albeit short-
term, against which the petitioner's late husband was appointed in accordance with the
Rules. He was appointed, to be emphasized, in accordance with Paragraph 2 of the



Removal of Difficulties (Second) Order. That he was so appointed, is a fact, which the
DIOS has acknowledged in his order dated 13.05.1996, granting financial approval to
the appointment. He was then permitted by the State Government, upon the vacancy
turning permanent, to continue till a regularly selected candidate by the
Commission/Board joined. The petitioner's husband died in harness, while continuing on
those terms. It cannot, therefore, be said that the appointment of the petitioner's husband
was one not made in accordance with the Rules prescribed, as envisaged under
Regulation 103 of Chapter III of the Regulations framed under the Act of 1921. 1t is, by
no means, an appointment dehors the Rules. Also, it is an appointment against a
substantive vacancy, though not one that conferred a permanent tenure upon petitioner's
deceased husband. It is also not the respondent's case that the appointment of the
petitioner's deceased husband was one not made in accordance with the Rules
prescribed. That is not the case urged either in the impugned order or the stand taken
before this Court in the counter affidavit. All that the respondents say, to deny
appointment to the petitioner, is that her husband was not appointed in a substantive
capacity to the post that is admittedly substantive. They do not say that he was not
appointed in accordance with the Rules prescribed.

23. In the opinion of this Court, therefore, the petitioner's case makes her eligible for a
consideration of her candidature for compassionate appointment under Regulations 103
- 107 of Chapter III of the Regulations framed under the Act of 1921. This being the
position under the law, equity also requires the petitioner's case to be considered. This is
so because the petitioner's husband served the College continuously from 1995 to 2012,
until he died. In case he had continued in service, possibly, he would have been
considered for substantive appointment and granted one in terms of Section 16G of the
Act of 1982, which came into force w.e.f. 22.03.2016. His untimely death cut short that
possibility. No doubt, this does not create a legal right in favour of the petitioner to
receive a consideration of her candidature on that ground, but that legal right is
established under the terms of Regulation 103, as already said."

17. Upon applicability of the aforesaid judgment in the present
facts and circumstances of the case, it is quite evident that the
same is squarely applicable in the present issue as well since in
the present case also the deceased employee had passed away
prior to being regularized in service. In the present case also the
impugned order does not state anywhere that appointment of
deceased teacher was illegal in any manner. On the contrary it
has clearly narrated the fact that the deceased was employed in
a substantive vacancy by the Committee of Management and

was in receipt of salary till the date of his demise.

18. A perusal of Regulation 103 does not indicate any
requirement of the appointment being substantive or permanent
in nature. Clearly it would be a different matter in case the
persons so appointed even though in accordance with rules is
not on a substantive but a temporary vacancy where some
regular incumbent holds lien. Such an exception is not
applicable in the present facts and circumstances where the

vacancy and the post themselves were substantive in nature



without any lien reposing in any other person.

19. In view of discussion made hereinabove, it is quite evident
that appointment of the deceased was in terms indicated under
Regulation 103 of the regulations and therefore petitioners
would have a right to be considered for compassionate

appointment in lieu thereof.

20. Aforesaid aspect is also discernible from a perusal of
impugned order itself which clearly indicates the fact that
regularization of the deceased was under active consideration as

on the date of his demise.

21. This Court is of the considered opinion that once the
opposite parties themselves admit that the deceased was entitled
for being considered for regularization in terms of statutory
provisions, the mere fact of fortuitous circumstance of his
demise prior thereto cannot be a hindrance in the claim of

petitioner for compassionate appointment.

22. The aforesaid case-laws are clearly applicable in the
present facts and circumstances due to which impugned
order/Minutes of Meeting dated 07.02.2022 is unsustainable
and is hereby quashed by issuance of a writ in nature of
Certiorari. A further writ in the nature of mandamus is issued
commanding opposite party no.3 i.e. District Inspector of
Schools, Pratapgarh or any other competent authority to
reconsider petitioners' case for compassionate appointment
keeping in view that they are entitled for the same in terms of
Regulation 103 of the regulations framed under the
Intermediate Education Act, 1921. Such consideration shall take
place with final decision being accorded within a period of
eight weeks from the date a certified copy of this order is

produced before the concerned authority.

23. Resultantly, the petition succeeds and is allowed. There



shall be no order as to costs.

Order Date :- 11.3.2024
kvg/-
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