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Neutral Citation No. - 2024:AHC-LK0O:50964
Court No. -8

Case :- WRIT - C No. - 6218 0of 2024

Petitioner :- Pradeep Kumar Mishra

Respondent :- State Of U.P. Thru. Prin. Secy. Revenue Deptt., Lucknow
And Others

Counsel for Petitioner :- Alok Kumar Tripathi
Counsel for Respondent :- C.S.C.,Rajnish Ojha

Hon'ble Jaspreet Singh, J.
I. Heard learned counsel for the petitioner, learned Standing Counsel

for the State respondents and Shri Rajnish Ojha for the private respondent.
2. The petitioner has approached this Court seeking quashing of the
order dated 04.07.2024 passed by the Sub Divisional Magistrate, Lalgan;,
District Pratapgarh whereby an interim order has been passed in a case
which was dismissed in default and despite an application for restoration
being available on record without issuing notice and without allowing the
restoration application, the interim order has been granted.

3. It has been submitted that the proceedings under Section 176 of the
U.P. Z.A. & L.R. Act, 1950 was initiated which was engaging the attention
of the respondent no.2. The said suit came to be dismissed on 21.02.2011
and it 1s alleged that on the same date the private respondent filed an
application for recall. It has been stated in the petition that the recall
application came to be allowed on 29.03.2011 and thereafter the matter was
listed for several dates but the suit was not decided.

4. It is also pointed out that once again the suit came to be dismissed on
11.11.2021 and it has been further submitted that though the suit was
dismissed, the respondent no.3 executed a sale deed on 20.12.2021 and in

this manner the land in question was being transferred by the respondent



S
no.3 without any right and the fact remains that the order impugned dated
04.07.2024 has been passed by the authority behind the back of the
petitioner in a suit which stood dismissed and that too without recalling the
dismissal order hence, the order is bad in the eyes of law.

5. This Court by means of order dated 25.07.2024 had passed the
following order which reads as under:-

"Heard learned counsel for the petitioner and learned
Standing counsel for the State respondent and also
perused the original record placed before this Court

There are certain major discrepancies in the record and
considering the nature and seriousness, this Court calls
upon the S.D.M Lalganj, Pratapgarh to appear before the
Court tomorrow ie. 26.07.2024 at 2.15 p.m to explain
under what circumstances the proceedings were taken
forward in the manner it reflects from the record.

A specific query has been placed before the learned
Standing counsel which would be addressed by the S.D.M
that once the proceedings were dismissed on 21.11.2021,
and as sought to be explained by the learned Standing
counsel and the counsel for the private respondent, how
the proceedings remained undated for more than 2 years
as if that the application for restoration was moved on the
very same day i.e. 11.11.2021, then how the file remained
without any date from 11.11.2021 till 06.05.2024.

It shall also be clearly explained that under what
circumstances, the said application was entertained
without giving it a separate number and who has written
on the order sheet noticing the death of a party as it
indicates that one of the parties had died who had
conveyed the information, how the same was acquired and
once it was written on the order sheet, then whether any
notices were issued to the heirs of the dead person. Under
what circumstances the interim order was passed without
noticing this fact including the order dated 27.06.2024
which being on the order sheet in handwriting which
implies that it must have been written by the Presiding
Officer.

The record has been retained by this Court and shall be
kept in a sealed cover to be placed before the Court at the
time when the case is taken up."

6. In furtherance of the said order Shri Shailendra Kumar Verma the

present Sub Divisional Magistrate, Lalganj, District Pratapgarh is present in
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person and he has stated that he had joined the court and taken charge only
on 09.07.2024. It has further been submitted by him that the issue which is
engaging the attention of the court relates to the period prior to his joining.
7. Shri Pravin Kumar Dwivedi is also present in Court and he has
stated that he was holding the court of Sub Divisional Magistrate, Lalganj,
District Pratapgarh from 02.03.2024 to 08.07.2024.

8. In light of the order passed by the Court on 25.07.2024, it has been
informed by Shri Dwivedi that the proceedings for the suit preferred under
Section 176 of the U.P. Z. A. & L. R. Act, 1950 (Rupa Singh Vs. Pushpa
Devi and others) was dismissed for want of prosecution on 11.11.2021 and
by the very same order the file was directed to be consigned to record.

9. Shri Rajnish Ojha, learned counsel, who appeared for the private
respondents, was put with a pinpointed query as to what was the date of
moving an application seeking recall of the order dated 11.11.2021 by
which the proceedings had been dismissed in default, to which he stated
that the application was made on the very same day i.e. 11.11.2021.

10.  This is contradicted by Shri Dwivedi the officer present before the
Court today, who has stated that the said application was filed on
21.07.2022.

11.  Be that as it may, both the statements appear to be unrealiable as
none of the statements can be corroborated logically from the record. The
record indicates a different picture all together which affects the sanctity of
judicial functioning and the manner in which the proceedings have been
held raises several issues and it has caused anguish to this Court.

12.  Having examined the record, it appears that an application had been

moved by Mrs. Rupa Singh and if the statement of the counsel for the
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private respondent no.6 is taken into account, then that application came to
be filed on 11.11.2021. What is more important and noticable is that on the
said application there is an order which has been signed by the then
Presiding Officer and as stated by Shri Dwivedi that order was to keep the
said application on the file and it is dated 21.07.2022.

13.  What is noticeable is the fact that in case if the application was made
on 11.11.2021 then where was the occasion to pass the order of keeping the
application on file on 21.07.2022 and moreover if that was done then what
was the cause that this order was passed after about eight months i.e. from
11.11.2021 and that too without there being any date fixed coupled with the
fact that for this entire period i.e. 11.11.2021 till 21.07.2022. Mrs. Rupa
Singh did not come forward to press the application and there is no
explanation regarding movement of the file either in court or from and to
the record room to the court.

14. It has also not been indicated nor could be explained by the officers
present in Court that for these eight months where was this application
lying and gathering dust.

15.  The record further indicates that in case if such application was taken
note of by the court concerned on 21.07.2022 then something which is
glaring is the fact that the application for recall had been moved after eight
months and naturally the said application could not have been taken note of
without being accompanied with an application under Section 5 of the
Limitation Act 1963. Moreover, in absence of such application nor any
affidavit filed by the private respondent in support of her restoration
application it could not be proceeded and hence, this statement also appears

to be doubtful.
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16.  This issue noticed above also invokes a larger issue regarding
maintenance of judicial records by the revenue Authorities who hold courts
and are entrusted with duty to keep and maintain judicial records in a
manner which inspires confidence and not that it is left open for being
misused or to compromise the integrity and sanctity of the proceedings. The
manner in which the order sheets have been drawn also reveals an ugly
truth pointing towards the unfairness of proceedings being carried out in
exercise of judicial functioning. This issue has been noticed by this Court
in the case of Avadhesh Kumar and others Vs. District Magistrate, Lko
and others; 2022 SCC Online All 636 and Mohammad Altaf Mansoor @
Chaudhary Mohammad Altaf Vs. Sub Divisional Magistrate Barabanki
and 8 others, Neutral Citation No.2024: AHC-LKO: 10233 as well as
Rashish Kumar Vs. the Addl. Commissioner Judicial IInd, Lucknow
Division, Lko and 9 others decided on 03.12.2024 and despite the malaise
being brought to the notice of the State Authorities, there appears to be no
improvement and this matter yet again is before the Court.

17.  The record further indicates that there has been no order on the order
sheet regarding taking the said application for recall on record or fixing any
date thereon as shall be evident from the extracts of the order sheets which
have been scanned from the original record and is being reproduced
hereinafter for ease of reference and are self explanatory indicating the
manner in which the judicial proceedings have been done and it would
reveal that the order sheets have not been signed by the Presiding Officer

throught except on few solitary dates.
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18.  From the perusal of the application and the order sheets scanned

it would reveal that the order sheet does not reflect any fixing of date post
11.11.2021 and rather there is a recording of some endorsement in the midst
of the order sheet dated 06.05.2024 indicating that some party had expired.
19.  What is surprising to note that without there being any date fixed in
the matter, how this file came to be in the hands of any party in terms
whereof this endorsement could have been made on the order sheet. Prima
facie, it gives rise to a serious doubt regarding tampering of order sheets
which is an integral part of judicial record.

20.  The record further indicates that post 11.11.2021, the only order that
appears on the order sheet is 30.05.2024 wherein some date has been fixed
for 13.06.2024 and needless to say that order too has not been signed by
any authority including the Presiding Officer. Thereafter there is a date of
13.06.2024 which indicates that the Presiding Officer is on leave and the
matter has been directed to be placed on 27.06.2024. On 27.06.2024, a hand
written order of the Presiding Officer himself, i.e. Shri Dwivedi, is on
record wherein it reflects that the plaintiff is present, defendant is absent,
notice be issued to the remaining opposite parties fixing 08.07.2024.
Thereafter on 01.07.2024, the Presiding Officer has passed another hand
written order which runs into three pages and it indicates that upon an
application moved on 29.06.2024, the date has been preponed to
01.07.2024 and on 01.07.2024 it states that both the parties are present and
thereafter the matter was listed on 08.07.2024.

21.  Again while fixing the matter for 08.07.2024, the matter is again
taken up by the Presiding Officer on 04.07.2024, again the said order is in

the hand writing of Shri Dwivedi and an interim order directing the parties
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to maintain status quo has been passed and the matter was thereafter fixed
for 08.07.2024. What is so significant about 08.07.2024 is the fact that the
said Presiding Officer was transferred on the very same day.

22. It is in these circumstances where the petitioner has come up before
the Court assailing these orders on the ground that they are against the
judicial norms where principles of natural justice have been thrown to the
wind and behind the back of the parties and even without restoring the
matter the interim order has been passed and in this context the Court had
called for the record.

23. Having tentatively examined the record on 25.07.2024, the Court
found it necessary to call upon the officer so that their version could also be
heard before passing any order which may affect not only the judicial order
which are under challenge but may require some directions to be issued for
administrative reasons and to maintain judicial discipline, decorum and to
ensure that the rule of law prevails.

24. A specific query was put to Shri Dwivedi that during his tenure when
he held the Court for Sub Divisional Magistrate from 02.03.2024 till
08.07.2024 how many cases on an average were listed before him to which
he stated that there were roughly 85 to 100 cases listed on daily basis. A
specific query was thereafter put to him that in how many cases he has
passed orders in his hand written, to which he says that it is only the final
orders which are typed, rest orders on daily basis are in hand writing.
Further it was inquired as to whether in all the orders in the files listed on a
day, except final orders, routine orders are written and signed by him to
which he could not give any reply as the order sheets are not in his hand

writing nor all orders sheets were signed by the Presiding Officer. He was
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then asked as to in how many cases he passed orders exceeding two pages
in his own hand writing to which he says that this perhaps was the only one
or may be in another case or two.

25. A specific query was also put to him that in how may cases which
were listed before him on daily basis for the period while he was holding
the court wherein he had granted interim orders to which he says that they
were very few. However, he adds that the facts of this case were such that
there was an emergent situation, as certain photographs were placed by the
parties which persuaded him to pass the order. He was then put as to how
he could pass the order once, as per his own statement, the application for
restoration was moved on 21.07.2022 and not accompanied by an
application seeking condonation of delay and that too, without restoring the
matter and condoning the delay. He had no answer to the aforesaid query.
26.  Once the alleged application for recall had been moved without an
application under Section 5 of the Limitation Act then how the court could
proceed further without ensuring that the service of the notices were
complete on the contesting parties. The officer also could not explain that
how in the midst of the order sheet there was an endorsement dated
06.05.2024 that one of the party has died and what measure was taken by
him to ascertain which party had expired and whether without calling for an
application for substitution to bring on record the legal representative of the
deceased party then how he could take the proceedings forward.

27.  There is nothing on record to indicate that once the said fact position
was evident from the order sheet itself then how such dates were fixed and
what was that material before the Court concerned to have formed a

subjective satisfaction that the parties to the suit were served. He also could
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not explain the fact that once he had passed the order on 27.06.2024 fixing
08.07.2024 and directing the applicant/plaintiff to take steps. Then without
ascertaining that the steps were taken by the party concerned and without
there being any endorsement to the aforesaid fact that steps were taken and
served yet the matter was proceeded with by the Presiding Officer against
his own orders.

28.  Needless to say even the counsel for the private respondent could not
explain how the proceedings were taken forward and if he had moved the
application for recall in November, 2021 then till July 2022 why he did not
press his application which remained without any date. Moreover, even
from 21.07.2022 till May 2024 nothing happened and no date was fixed and
the plaintift did not follow up the application and suddenly in May 2024 the
plaintiff got active and all of a sudden short dates were fixed and dates were
preponed. The counsel for the private respondent also could not explain that
how repeated application were moved and without taking steps yet parties
appeared and interim orders are passed.

29.  Without delving any further since the extract of the order sheets have
already been noticed above, this Court is satisfied that the orders passed by
the Sub Divisional Magistrate dated 01.07.2024 and 04.07.2024 are
patently without jurisdiction having been passed without following the
norms and settled legal principles and they arein violation of principles of
natural justice hence, are clearly not sustainable in law. The said orders are
liable to be quashed and set aside. Accordingly the writ petition is allowed
and the impugned orders dated 01.07.2024 and 04.07.2024 are quashed and
set aside.

30. Looking into the manner in which the proceedings have been taken,
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this Court finds that it is necessary that certain directions be issued so that
the judicial sanctity is maintained.

31.  The District Magistrate concerned shall transfer this matter to his
own court and shall proceed with the matter and shall ensure that all the
parties are duly served and thereafter the matter is heard and decide first on
the application for recall/delay condonation and if such application is
allowed then the Court shall consider the matter on merits and decide it as
expeditiously as possible after affording full opportunity of being heard.

32.  This Court further directs that an inquiry be set up to ascertain and
investigate the facts in light of the concerns raised by the court as noted
above in this judgment including the role of the private respondent no.6
(plaintiff before the revenue court) and in case if it is found that there is
tampering of the judicial records, dereliction in duty, negligence in
maintaining the record of files then appropriate action be taken against the
erring party .

33. A copy of this order shall be placed before the Principal Secretary
Revenue, who shall himself look into this aspect and hold an inquiry and
submit its report to this Court on 6th September, 2024, on which date, this
case shall be listed for compliance of this order.

34. A copy of this order shall be served to the Principal Secretary
Revenue, State of U.P. for compliance through the Senior Registrar of this
Court forthwith. The original record retained by this Court has been
returned and handed over to Shri Badrish Tripathi, the Additional Chief
Standing Counsel in the Court.

Order Date :- 26" July, 2024
ank/-

Digitally signed by :-

ALI NEWAZ KHAN

High Court of Judicature at Allahabad,
Lucknow Bench



