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The present applicant has been filed for the following main relief:-

"Wherefore, it is most respectfully prayed that this Hon'ble Court may graciously
be pleased to quash the impugned Judgment and order dated 15.06.2024, passed
by the Session Judge, Gonda, in Criminal Revision No.298/2023 and order dated
18.07.2023 passed by learned Civil Judge(Jr.Div.)/Judicial Magistrate/F.T.C.-
IInd, Gonda in Case No.1174/2023 upon the application Under Section 156(3)
Cr.P.C. parties "Madhumati Versus Poonam Devi and others" and pleased to
direct for registration of First Information Report and fair and proper
investigation in the matter."

Relevant brief facts of this care are to the effect that vide order impugned dated
18.07.2023, the Civil Judge (J.D.)/E.T.C. (Second)/Judicial Magistrate, Gonda
(hereinafter referred to as the "trial court") rejected the application preferred by
the applicant under Section 156(3) Cr.P.C. registered as Misc. Case No. 1174 of
2023 (Madhumati vs. Poonam Devi and others). The order dated 18.07.2023 on
reproduction reads as under:-
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In Priyanka Srivastava & Anr vs State Of U.P.& Ors on 19 March, 2015,
CRIMINAL APPEAL NO 781 OF 2012, Hon'ble Supreme Court held that:

....19 In Anil Kumar v. M.K. Aiyappa[3], the two-judge Bench had to say this:
"The scope of Section 156(3) CrPC came up for consideration before this Court
in several cases. This Court in Maksud Saiyed [(2008) 5 SCC 668] examined the
requirement of the application of mind by the Magistrate before exercising
jurisdiction under Section 156(3) and held that where jurisdiction is exercised on
a complaint filed in terms of Section 156(3) or Section 200 CrPC, the Magistrate
is required to apply his mind.

....After going through the complaint, documents and hearing the complainant,
what weighed with the Magistrate to order investigation under Section 156(3)
CrPC, should be reflected in the order, though a detailed expression of his views
is neither required nor warranted.
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AIR 1607, 1972 SCR(3) 937, 1972 SSC(3) 414 5 AFFIT IvaaH ~IRITAT GRT T8
g gfuried far a1 f& "if a bare perusal of complaint show that the
essential ingredients of offence alleged are absent or that the dispute is a only in
civil nature that there are such patent absurdities in evidence produced that it
would be a waste of time to proceed further, then these will constitute sufficient
ground to dismiss the complaint under Section 203 Crpc."
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The order dated 18.07.2023 was challenged by the applicant by means of a
Criminal Revision No. 298/2023 (Madhumati vs. State of U.P. and others),
which was dismissed by the Sessions Judge, Gonda (hereinafter referred to as
the "revisional court") vide order dated 15.06.2024, under challenge. The
relevant portion of the order dated 15.06.2024 on reproduction reads as under:-

"05- Grounds taken by the revisionist are as follows:-

It is submitted that while passing the impugned order, the learned trial court did
not pass the impugned order in light of the observations made in case law Maksud
Saiyed 2008 5 SCC 668, which was mentioned by it in the impugned order.
Learned trial court did not apply his legal mind and wrongly interpreted that the
whole matter covers in civil nature. The impugned order is not tenable. Hence,
liable to be quashed.

06- After the issuance of notice, opposite party no.-2, 3 & 4 appeared before the
court and filed objection paper no.-13 kha & 16 kha respectively mentioning
therein that applicant/revisionist moved alleged application u/s 156(3) Cr.P.C.
with the intention to harass them. After taking consideration of Rs. 2,50,000/-,
husband of applicant/revisionist executed the alleged sale deed in favour of
Poonam Devi. The alleged case is of civil nature and therefore revision against
the same is not maintainable. A regular suit regarding cancellation of alleged sale
deed is also pending before the court of Civil Judge, Gonda. Several other
submissions have been made which are touched upon at length through objection
paper no. 13 kha & 16kha. On the above grounds, it is urged to dismiss the
instant revision.

07- Learned DGC (Crl.) for State/O.P. no.-1 also opposed the instant criminal
revision and arqued that there in no illegality in the impugned order. Learned
Court below has passed the impugned order within its jurisdiction after going to
the evidence and material available on record. Accordingly, urged for rejection of
the instant revision.

08- 1, have heard the learned counsel appearing for opposite parties and perused
the record.

09- On perusal of record, it reveals that that an application U/s 156(3) of Cr.P.C.
was moved by the applicant/revisionist before the learned Sub-ordinate Court
stating that opposite parties in connivance to each other got executed a sale deed
of land measuring area 0.0490 hect. of gata no. 332 in favour of opposite party
no.-1 by way of forgery and cheating. The act done by opposite parties comes in
the category of heinous offence.

10- On that very application learned sub-ordinate court called for report from the
police station concerned and after perusal of the report and averments made in
the application, the court observed that the averment made in the application are
purely civil in nature for which applicant can seek the remedy before the proper



forum. It is also observed that applicant/revisionist has given civil matter the
color of criminal case in light of the observations made by the Hon'ble Apex
Court in the case of Mitesh Kumar Vs State of Karnatka, Cr. Appeal No.-1285 of
2021 and Devendra Nath Bhattacharya & Ors Vs State of West Bengal & Anr,
1972 AIR 1607. Consequently, rejected the application moved by
applicant/revisionist u/s 156(3) Cr.P.C.

11- This Court has also gone through the contents enumerated in the application
and found that the colour of criminal case is given to a civil dispute.

12- In case of Usha Chakraborty & Anr. Vs. State of West Bengal & Anr. 2023
AIR 688 SC, the Hon'ble Apex Court held that- "if the contents of allegation
attract the civil dispute only then no criminal case could be continued." The
similar view is expressed by the Hon'ble Apex Court in the case of Commissioner
of Police & Ors. Vs. Devender Anand & Ors. 2019 (4) CCSC 1955 (SC).

13- On the premise of law mentioned above, the facts mentioned in the
application under Section 156(3) Cr.P.C. moved by the applicant/revisionist are
scrutinized and from careful marshelling of the facts, it clearly transpires that the
dispute only attracts a civil dispute.

14- The Hon'ble Apex Court in State of Gujarat Vs. Afroz Mohammed
Hasanfatta 2019 (107) ACC 295 (SC) observed in Pare 49 that - "while hearing
revision under Section 397 Cr.P.C., the Court does not sit as an Appellate Court
and will not reappreciate the evidence unless the judgment of the Lower Court
suffers from perversity. Based on the materials produced, when the Magistrate
satisfied that there are sufficient grounds for proceeding. It would not be justified
in examining the merits and demerits of the case and substitute its own view.
When the satisfaction of the Magistrate was based on the materials placed before
him, the satisfaction cannot be said to be erroneous or perverse and the
satisfaction ought not to have been interfered with."

15- On the premise of law mentioned above, this Court has scrutinized the
impugned order and found no legal or jurisdictional error in the impugned order.
In connection with the impugned order any perversity is neither cited in the
revision nor it emerges itself from the circumstances of the case. It is further
noteworthy here that the re-appreciation of evidence is not required in the
jurisdiction of revision. Thus, the revision is liable to be dismissed and the
impugned order dated 18.07.2023 is liable to be affirmed.

Order
Criminal Revision 298/2023 is hereby rejected.

Order passed by learned Civil Judge (Jr. Div.)/Judicial Magistrate/ FTC-II,
Gonda dated 18.07.2023 is hereby affirmed.

Consign as per law."

Learned counsel for the applicant stated that in passing the impugned orders
dated 18.07.2023 and 15.06.2024, the trial court as also the revisional court
committed manifest error of law and fact both because from a bare reading of
the application under Section 156(3) Cr.P.C., the offence is made out against the
opposite party Nos. 2 & 3, as such, indulgence of this Court is required in the
matter.



Learned AGA, on the other hand, stated that the present application has no force
and the same is not liable to be entertained by this Court for the reason that the
trial court as also the revisional court considered the entire aspects of the case
while passing the impugned orders including the facts pertaining to sale deed
which according to the applicant was got executed and registered by playing
fraud by the opposite party No. 3 in favour of the opposite party No. 2 and also
the pending civil proceedings before the trial court and proposition settled in this
regard. The prayer is to reject the instant application.

Considered the aforesaid and perused the record.

Undisputedly, as appears from the record, in Gata No. 332 area 2.9500 hectare
situated at Khargupur Imiliya, Gonda, Kedarnath is the co-sharer of 1/6 share
and accordingly, prior to deeds in issue, he was the owner of 0.4910 hectare of
Gata No. 332.

The husband of the applicant namely Kedarnath executed a sale deed of 0.048
hectare of Gata No. 332 in favour of opposite party No. 2/Poonam Devi w/o
Dinesh Kumar s/o Khub Chandra on 16.09.2022 registered at Serial No. 15048
from Page No. 173 to 188 of Zild Sankhya 12990.

A gift deed executed and registered by the husband of the applicant namely
Kedarnath on 16.09.2022, a copy of which is on record as Annexure No. 9 to
this application, shows that the same was registered at Serial No. 15049 from
Page No. 173 to 188 of Zild Sankhya 12990. This gift deed is in favour of the
applicant, as per which, the applicant became owner in possession of remaining
0.4430 hectare of Gata No. 332. This gift deed indicates that 0.048 hectare of
Gata No. 332 has already been sold.

Both the aforesaid documents/deeds indicate that the witnesses who are common
are Dinesh Kumar s/o Khub Chandra and Ram Gopal s/o Rajaram.

From the aforesaid documents/deeds, it is further evident that the applicant was
present at the time of execution and registration of sale deed favourable to the
opposite party No. 2 and accordingly, this Court is of the view that the story
setup in the application under Section 156(3) Cr.P.C. is concocted.

After the aforesaid transfer, the applicant filed a civil suit bearing No. 2913 of
2022 before the Civil Judge (Junior Division), Gonda on 22.10.2022 for
cancellation of sale deed.

It further appears from the record that after filing of suit, which was filed in the
month of August, 2022, the applicant preferred the application under Section
156(3) Cr.P.C. dated 23.03.2023.

Upon due consideration of the aforesaid facts, this Court is of prima facie view
that the trial court and also the revisional court have not committed any illegality
or irregularity by passing the orders impugned dated 18.07.2023 and
15.06.2024.



To the view of this Court, the application under Section 156(3) Cr.P.C. was filed
by the applicant only to create pressure upon the opposite party Nos. 2 & 3 so as
to get some undue benefits and it is settled principle of law that the frivolous
cases of such nature should not be entertained.

In view of aforesaid, the present application is dismissed. Cost made easy.

Order Date :- 19.7.2024
Arun/-
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ARUN KUMAR GANGWAR

High Court of Judicature at Allahabad,
Lucknow Bench



