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A.F.R.
Neutral Citation No. - 2024:AHC-LK0:45169

Court No. -13

Case :- APPLICATION U/S 482 No. - 5716 of 2024

Applicant :- Bare Lal Pandey

Opposite Party :- State Of U.P. Thru. Its Addl. Chief Secy.
Home Deptt. Lko. And Others

Counsel for Applicant :- Surya Prakash Singh

Counsel for Opposite Party :- G.A.

Hon'ble Saurabh Lavania.J.

1. Heard learned counsel for the applicant and learned A.G.A. for the

State as well as perused the records.

2. By means of the present application, the applicant has assailed the order
dated 28.02.2023 passed by Chief Judicial Magistrate, Pratapgarh (in
short "trial Court") in Criminal Misc. Case No. 349 of 2023 (Bade Lal
Pandey Vs. Arpan alias Anil Pandey and Another) whereby the trial Court
entertained the application preferred by the applicant under Section 156(3)
Cr.P.C. as a complaint case. The order impugned, on reproduction, reads

as under:

A IR Jeened U g5 W WM UF i ERT 156 (3)
GoToHo TTeff T et UTvST SR 3 AT BT IR 3T T & foh wiref
Ueh Y TG STEHRT & oIl HaTgd 8M TR 31U+ Uge I Hfdet!
ofTT ATHHYR H ST Ul & T1e 38 38T &1 el & | 78, W o
qUSy P BR H FAGHTO gRT Treff g IFH uHT P IuR SAerdT BHAl
PR, TS JHH H BRI TUT BR TS o 3N Pt AT 7 72 1| wreff &
ER A HtoHloSodto oM arrarst it Reprs BIcht 8, o g1 &1 fgafor
I Ih TSTFBRI ASHT BTl &8 ah Wil & &= H ofl HoHtodtodlo §

fepre g5 &1

T T T P TR TR & Tl H Pl FfUIRT A R Tt 78] Bl
AT AT 3Tefetieh= febaT |

g1 & g9Ed a2 ureff it Sert 5 81 Rdaa RR 9F 9 Bls T1
T2 IIRGR Y. 81 Dl Pls TEHTEHT Udiid el st &1 J1H1 97 H gfofq
d U HEH 99 IRl SAEEE Rl dfdurfed ok fafer
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IRIATEH] 9 T SoYo 2007(59) THIE 739 g 351 s 5T 2008
(61) TodioTto 181 & 3MTelles B Uil gRT URdd U= &INT 1.56(3) SoYoFo
IRATE & 0 H <o fhdl M IR 2l

AR

7T U IRATE & B0 H Sof [BAT S| UFTEet Rt Ugd e gt
TETE U 99T 3T URT 200 SooHo T 03.04.2023 DI U &I

3. The applicant has also assailed the order dated 06.03.2024 passed by
Additional Sessions Judge/Fast Tract Court, Pratapgarh (in short
"revisional Court") passed in Criminal Revision No. 180 of 2023 (Bade
Lal Pandey Vs. Arpan alias Anil Pandey and Another) whereby the
revisional Court dismissed the criminal revision filed by the applicant
impeaching the order dated 28.02.2023. The relevant portion of the order,

on reproduction, reads as under:

"3, WAEE TEGd gl FRApGl & g sifEEshr dur fagm
YoZloSitodo DISERT Jfereah! & i HI GAT IR FHEGel BT Refier
fepa|

4. R TR GRT UIRT e AT 28.02.203 &1 w=ToId Uit
fPRRepd GRT THTaet TR STRIet &1 TR & o sfaeiie o fafaa sia
& 1% oTeR =Ty =1 Ui 1 geT & wHea a2y weff & TFeR A B
fORT SRR ST & BIS T q2T YT BH Pl HUEHT 81 &l 3R
T = AT U afvia qei g A 99 Tl gy afauTied
oIS fafer geart s+ 53 3.9, 2007 (59) TH ' 739 T 3I9H
ST 2008 (61) TH H 181 & Melid 1 wreff gRT IR WEFT U €RT
156 (3) T U.9. DY IRATE & B H Sof fHd ST BT 39T aTRd fawar i B
feRRd! GRT PRI 5 der B 1 & fer <IRTerd uTivg aed
fafer faog 81 3R =Ry SR UIRS e fadifehd 28.02.2023 wHTaet
W SUEY el & AR UIRd fhar T &1 SN 6 A Seae
YT GRT Krishna Kumar Tiwari vs. State of U.P, 2009 (5) ALU 1
(AII-LB.) q auTRd 5T & {5 Where an application u/s. 156(3) CrPC
was rejected on the ground that the alleged offence was not of heinous
nature and the allegations levelled in the application were not of such a
nature which could not be levelled falsely, it has been held that rejection
of the application u/s. 156(3) CrPC was not erroneous. Magistrate will
not work u/s. 156(3) CrPC like a postman but he has to examine
whether from reading of application/complaint filed u/s. 156(3) CrPC
prima facie commission of offence is disclosed or not. If the dispute is
purely of civil nature, refusal to order registration of FIR is proper. 3<:
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SRIch fafer eaeernall ol gftvd @ g srellee =Irery gRT 9IRd
afreer AR 28.02.2023, fS9FH g&qay fhd SIM &1 g fAfdd smaR
T8 g FRRTT PR fond ST v B
A=

ARt 6T 3R | TRgd MUSD MR 180/23 S AT A0Sy §1F
aﬁwsﬁsaﬁaﬁwﬁaﬁ% fagM =RITe 9eg =iie A
TATITE GRT UTRA 3Mee feHifhd 28.02.2023 Y f5ar Srar g1 R &Y
T JTeTd HRIATE! 8g FRMIHR I SUdR 81 TF 3R =IRITeRI
&1 gl 3 Al &t Uit & Trer aTas ol S 1

4. Brief facts of the case are to the effect that the applicant preferred an
application under Section 156(3) Cr.P.C. levelling allegations of
conspiracy against the private opposite party nos. 2 to 6. According to this
application, in nutshell, the opposite parties in the premises of the
applicant hatched a conspiracy (i) to attack the applicant and his wife, (i1)
to implicate the applicant and his family in false criminal cases and (iii) to
commit loot in the house of the applicant and this incident was recorded
in the Closed Circuit Television (in short "CCTV") situated at the
premises of the applicant. The relevant portion of the application, on

reproduction, reads as under:

"(3) I8 & Uega WeF-UT g U 9 fAd 25.04.2022 B AW
SR 7:15 ¥ 89T o HeT UT0SY b BR H ATRIHTOT GRT H1eff g I
Ut & HUR THeidT BT B, 3iR IS JheH H H™ deil BR e o
3T &Y AT S & Heie 7 B

(4) T8 13 ool & AfERIHTOT /BTHgh 2 1 eR wreff & BRI 1 g & e
oreff & eR & HoHoctodto s ammaTst ot YTS BIcft & T g1 & 3a:
fouefimor 6 I TSFBR! Aol B & dd Wit b R F
HoHlodtodio H WplE 8 ©- ITST A 3T7ars] ATt eiHfl & fbeg ATy T
31 & & 3R MaTDHT g W Yfeld Jd & SRM dadidh! 9 gRI
STTEITST T FGT PR FIE JAT AT HeelT &1

5. It appears that the trial Court, taking note of the facts indicated above
which includes the availability of the evidence i.e. CCTV footage with the
applicant, observed that investigation in the matter is not required.

Accordingly, treated the application under Section 156(3) Cr.P.C. filed by
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the applicant as a complaint case vide order dated 28.02.2023, quoted

above.

6. The order dated 28.02.2023 was challenged by the applicant by
preferring revision under Section 397 Cr.P.C., which was registered as
Criminal Revision No. 180 of 2023. In the memo of revision, in nutshell,
it has been stated that in the present matter, the investigation is required as
such, the trial Court erred in entertaining the application under Section
156(3) Cr.P.C. as a complaint case. The revisional Court dismissed the

revision vide order dated 06.03.2024, quoted above.

7. Learned counsel for the applicant, while impeaching the orders in issue,
stated that the case of the appicant is squarely covered by the judgment
passed by the Hon'ble Apex Court in the case of XYZ Vs. State of M.P.
and Ors. reported in 2023 (1) JIC 538 (SC) and Lalita Kumari Vs.
State of U.P. reported in (2014) 2 SCC 1. In continuation, he stated that
the evidence i.e. CCTV footage can only be retrieved/collected/recovered
by the Investigating Officer during the investigation. As such, the orders
are liable to be interfered and direction be issued to police to lodge an

FIR.

8. Learned counsel for the applicant also submitted that an application
was preferred before the trial Court in terms of order dated 26.02.2024
and along with same, the CCTV footage as also the certificate which is
required under Section 65B of Indian Evidence Act, 1872 (in short "Act of
1872") were filed and this application was not considered by the
revisional Court while passing the order dated 06.03.2024. Para 38 of the

instant application referred in this regard reads as under:

"38. That the Ld. Additional Sessions Judge/Fast Track Court,
Pratapgarh, on 26.02.2024, directed the Petitioner to file the CCTV
footage available with him and the Petitioner along with a
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Miscellaneous Application Dated: 04.03.2024 narrating the part of the
conversation of Opposite Party No. 2 to 6 filed the CCTV footage in a
Pen Drive duly supported by a Certificate under Section 65B of the
Indian Evidence Act, 1872. A certified true copy of the Miscellaneous
Application narrating the conversation of Opposite Party No. 2 to 6 is

being filed and marked as Annexure No. 6 to this affidavit. A certified

true copy of the Certificate under Section 65B of the Indian Evidence

Act, 1872 is being filed and marked as Annexure No. 7 to this affidavit."
9. At this stage, on being asked as to whether the order dated 26.02.2024
1s on record and as to whether in absence of the same, the facts related to

the same mentioned in para 38 of the application can be considered.

10. In response, learned counsel for the applicant stated that the copy of

the order dated 26.02.2024 has not been brought on record.

11. In view of the aforesaid, after taking note of the settled principle that
pleadings are not evidence and that a party who wants to prove anything
as made out in his/her pleading has to give evidence to prove his/her
assertions, this Court finds that the reliance on averment made in regard to

passing of order dated 26.02.2024 cannot be made.

12. Learned A.G.A. opposed the application. He stated that the order(s)
passed by the trial Court as also by the revisional Court are just and
proper in the facts and circumstances of the case and accordingly, no

interference in the matter is required.

13. Learned counsel for the applicant in support of his contentions placed
reliance on the following paras of the judgment passed in the case of XYZ

(supra):

"15. First, we find it appropriate to reiterate the duty of police to
register an FIR whenever a cognizable offence is made out in a
complaint. A Constitution Bench of this Court in Lalita Kumari v
Government of Uttar Pradesh5 has laid out the position of law as
summarized in the following extract of the decision:
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"119. Therefore, in view of various counterclaims regarding registration
or non-registration, what is necessary is only that the information given
to the police must disclose the commission of a cognizable offence. In
such a situation, registration of an FIR is mandatory. However, if no
cognizable offence is made out in the information given, then the FIR
need not be registered immediately and perhaps the police can conduct
a sort of preliminary verification or inquiry for the limited purpose of
ascertaining as to whether a cognizable offence has been committed.
But, if the information given clearly mentions the commission of a
cognizable offence, there is no other option but to register an FIR
forthwith. Other considerations are not relevant at the stage of
registration of FIR, such as, whether the information is falsely given,
whether the information is genuine, whether the information is credible,
etc. These are the issues that have to be verified during the investigation
of the FIR. At the stage of registration of FIR, what is to be seen is
merely whether the information given ex facie discloses the commission
of a cognizable offence. If, after investigation, the information given is
found to be false, there is always an option to prosecute the complainant
for filing a false FIR."

16. We cannot help but note that the police's inaction in this case is most
unfortunate. It is every police officer's bounden duty to carry out his or
her functions in a public-spirited manner. The police must be cognizant
of the fact that they are usually the first point of contact for a victim of a
crime or a complainant. They must abide by the law and enable the
smooth registration of an FIR. Needless to say, they must treat all
members of the public in a fair and impartial manner. This is all the
more essential in cases of sexual harassment or violence, where victims
(who are usually women) face great societal stigma when they attempt
to file a complaint. It is no secret that women's families often do not
approve of initiating criminal proceedings in cases of sexual
harassment. Various quarters of society attempt to persuade the survivor
not to register a complaint or initiate other formal proceedings, and
they often succeed. Finally, visiting the police station and interacting
with police officers can be an intimidating experience for many. This
discomfort is often compounded if the reason for visiting the police
Station is to complain of a sexual offence.

XXXXX.

23. It is true that the use of the word "may" implies that the Magistrate

has discretion in directing the police to investigate or proceeding with

the case as a complaint case. But this discretion cannot be exercised

arbitrarily and must be guided by judicial reasoning. An important fact
to_take note of. which ought to have been, but has not been considered
by either the Trial Court or the High Court_is that the appellant had
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sought the production of DVRs containing the audio-video recording of
the CCTV footage of the then Vice-Chancellor's (i.e., the second
respondent) chamber. As a matter of fact, the Institute itself had
addressed communications to the second respondent directing the
production of the recordings, noting that these recordings had been
handed over on his oral direction by the then Registrar of the Institute

as he was the Vice-Chancellor. Due to the lack of response despite
multiple attempts, the Institute had even filed a complaint with PS Gole
Ka Mandir on 29 October 2021 for registering an FIR against the
second respondent for theft of the DVRs.

24. Therefore, in such cases, where not only does the Magistrate find the
commission of a cognizable offence alleged on a prima facie reading of
the complaint but also such facts are brought to the Magistrate's notice
which clearly indicate the need for police investigation, the discretion
granted in Section 156(3) can only be read as it being the Magistrate's
duty to order the police to investigate. In cases such as the present,
wherein, there is alleged to be documentary or other evidence in the

physical possession of the accused or other individuals which the police
would be best placed to investigate and retrieve using its powers under

the CrPC,_ the matter ought to be sent to the police for investigation."”

14. He also placed reliance on para 120 of the judgment passed in the case
of Lalita Kumari Vs. State of U.P., reported in (2014) 2 SCC 1, which

reads as under:

""120. In view of the aforesaid discussion, we hold.-

120.1. The registration of FIR is mandatory under Section 154 of the
Code, if the information discloses commission of a cognizable offence
and no preliminary inquiry is permissible in such a situation.

120.2. If the information received does not disclose a cognizable offence
but indicates the necessity for an inquiry, a preliminary inquiry may be
conducted only to ascertain whether cognizable offence is disclosed or
not.

120.3. If the inquiry discloses the commission of a cognizable offence,
the FIR must be registered. In cases where preliminary inquiry ends in
closing the complaint, a copy of the entry of such closure must be
supplied to the first informant forthwith and not later than one week. It
must disclose reasons in brief for closing the complaint and not
proceeding further.

120.4. The police officer cannot avoid his duty of registering offence if
cognizable offence is disclosed. Action must be taken against erring
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officers who do not register the FIR if information received by him
discloses a cognizable offence.

120.5. The scope of preliminary inquiry is not to verify the veracity or
otherwise of the information received but only to ascertain whether the
information reveals any cognizable offence.

120.6. As to what type and in which cases preliminary inquiry is to be
conducted will depend on the facts and circumstances of each case. The
category of cases in which preliminary inquiry may be made are as
under:

(a) Matrimonial disputes/family disputes
(b) Commercial offences

(c) Medical negligence cases

(d) Corruption cases

(e) Cases where there is abnormal delay/laches in initiating criminal
prosecution, for example, over 3 months' delay in reporting the matter
without satisfactorily explaining the reasons for delay.

The aforesaid are only illustrations and not exhaustive of all conditions
which may warrant preliminary inquiry.

120.7 . While ensuring and protecting the rights of the accused and the
complainant, a preliminary inquiry should be made time-bound and in
any case it should not exceed fifteen days generally and in exceptional
cases, by giving adequate reasons, six weeks' time is provided. The fact
of such delay and the causes of it must be reflected in the General Diary

entry.

120.8. Since the General Diary/Station Diary/Daily Diary is the record
of all information received in a police station, we direct that all
information relating to cognizable offences, whether resulting in
registration of FIR or leading to an inquiry, must be mandatorily and
meticulously reflected in the said diary and the decision to conduct a
preliminary inquiry must also be reflected, as mentioned above."

15. Learned A.G.A. for the State indicated para 20 and 22 of the judgment
passed in the case of Ramdev Food Products Private Limited Vs. State

of Gujarat, reported in (2015) 6 SCC 439:

"20. It has been held, for the same reasons, that direction by the
Magistrate for investigation under Section 156(3) cannot be given
mechanically. In Anil Kumar v. M K. Aiyappa [(2013) 10 SCC 705 :
(2014) 1 SCC (Cri) 35] , it was observed : (SCC p. 711, para 11)
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11. “The scope of Section 156(3) CrPC came up for consideration
before this Court in several cases. This Court in Maksud Saiyed
case [Maksud Saiyed v. State of Gujarat, (2008) 5 SCC 668 :
(2008) 2 SCC (Cri) 692] examined the requirement of the
application of mind by the Magistrate before exercising
jurisdiction under Section 156(3) and held that where jurisdiction
is exercised on a complaint filed in terms of Section 156(3) or
Section 200 CrPC, the Magistrate is required to apply his mind, in
such a case, the Special Judge/Magistrate cannot refer the matter
under Section 156(3) against a public servant without a valid
sanction order. The application of mind by the Magistrate should
be reflected in the order. The mere statement that he has gone
through the complaint, documents and heard the complainant, as
such, as reflected in the order, will not be sufficient. After going
through the complaint, documents and hearing the complainant,
what weighed with the Magistrate to order investigation under
Section 156(3) CrPC, should be reflected in the order, though a
detailed expression of his views is neither required nor warranted.
We have already extracted the order passed by the learned Special
Judge which, in our view, has stated no reasons for ordering
investigation.’

)

The above observations apply to category of cases mentioned in
para 120.6 in Lalita Kumari [Lalita Kumari v. State of U.P,
(2014) 2 SCC 1 : (2014) 1 SCC (Cri) 524] .

22. Thus, we answer the first question by holding that:

22.1. The direction under Section 156(3) is to be issued, only after
application of mind by the Magistrate. When the Magistrate does not
take cognizance and does not find it necessary to postpone the issuance
of process and finds a case made out to proceed forthwith, direction
under the said provision is issued. In other words, where on account of
credibility of information available, or weighing the interest of justice it
is considered appropriate to straightaway direct investigation, such a
direction is issued.

22.2. The cases where Magistrate takes cognizance and postpones
issuance of process are cases where the Magistrate has yet to determine
“existence of sufficient ground to proceed”._Category of cases falling
under para 120.6 in Lalita Kumari [Lalita Kumari v. State of U.P,
(2014) 2 SCC 1 : (2014) 1 SCC (Cri) 524] may fall under Section 202.

22.3. Subject to these broad guidelines available from the scheme of the
Code, exercise of discretion by the Magistrate is guided by interest of
Jjustice from case to case.

16. Learned A.G.A. also placed reliance on the judgmetn passed in the
case of Vishwanath Vs. State of U.P. and 4 Ors, reported in (2020) ILR
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2 All 889, wherein this Court while dealing with similar issue, after
considering the relevant previsions of Cr.P.C. and various

pronouncements, concluded as under:

55. Thus, in the whole scheme of the Code of Criminal Procedure as
clarified in the pronouncements of the Apex Court ranging from 1951 to
2019, it is evident that if a person has a grievance that his F.I.R. has not
been registered by the police, his first remedy is to approach the
Superintendent of Police under Section 154(3), Cr.P.C. or other police
officer referred to in Section 36, Cr.P.C. If his grievances still persist,
then he can approach a Magistrate under Section 156(3), Cr.P.C. He
has a further remedy of filing a criminal complaint under Section 200,
Cr.P.C. On receipt of the complaint, however, several courses are open
to the Magistrate:

(i) He may take cognizance of the offence at once and proceed to
record statements of the complaints and the witnesses present under

Section 200, and proceed under Chapter XV and Chapter XVI,
accordingly.

(ii) If, he thinks fit, he may postpone the issue of process and either
inquire into the case himself or direct an investigation to be made by the
police officer or such other process as he may thinks fit, for the purpose
of deciding whether or not there is sufficient ground for proceeding. He
may then issue process if in his opinion there is sufficient ground of
proceeding; or dismiss the complaint if there is no sufficient ground for
proceeding.

(iii) Yet another course open to the Magistrate is that instead of
taking cognizance of the offence and following the procedure laid down
under Section 200 or Section 202, he may order investigation to be
made by the police under Section 156(3).

(iv) On receiving the police report, the Magistrate may take
cognizance of the offence under Section 190(1)(b) and issue process
straightway to the accused. The Magistrate may exercise his power in
this behalf irrespective of the view expressed by the police in their report
whether an offence has been made out or not. This is because the
Magistrate is not bound by the opinion of the police officer as to
whether an offence has been made out or not.

56. Thus, the above discussion pertaining to the power of the Magistrate
under Section 156(3) in Chapter XII read with Section 190 in Chapter
XIV of the Code leaves no room for doubt that there is nothing in the
Code of Criminal Procedure, which curtails or puts any embargo on the
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power of the Magistrate to make an "inquiry" as defined under Section
2(g) of the Code or to order for "investigation" defined under Section
2(h) of the Code, in dealing with the application under Section 156(3),
Cr.PC. ie., in exercise of the power conferred upon it under Chapter
XII or Chapter XIV of the Code to satisfy itself about the veracity of the
allegations of commission of a criminal offence made therein.

57. In its discretionary power, it is open for the Magistrate to direct the
police to register a criminal case under Section 154, CrP.C. and
conduct investigation. At the same time, it is open for the Magistrate,
where the facts of the case and the ends of justice so demand, to take
cognizance of the matter by treating it as a complaint and proceed for
the "inquiry" under Sections 200 and 202, Cr.P.C.

58. It cannot be said nor it could be demonstrated that in each case,
without application of its independent mind, the Magistrate shall issue
simply direction "to register and investigate” i.e., to lodge a first
information report on an application filed under Section 156(3), Cr.P.C.
The power to conduct a preliminary inquiry into the report of
commission of criminal offence(s), conferred on the Magistrate within
the scheme of the Code of Criminal Procedure has not been curtailed by
any of the observations made by the Apex Court in the case of Lalita
Kumari, MANU/SC/1166/2013MANU/SC/1166/2013 : 2014(2) SCC 1.

59. However, it is pertinent to note that while exercising its discretionary
power under Section 156(3), Cr.P.C., the Magistrate like any other court
of discretionary jurisdiction is to act fairly and consciously and ensure
that the discretion conferred upon it is exercised within the limits of
judicial discretion. The entire emphasis is to act in an unbiased and just
manner, strictly in accordance with law, to find but the truth of the case
which shall come before it.

60. It is a Magistrate who is the competent authority to take cognizance
of an offence and it is his duty to decide whether on the basis of the
record and documents produced, an offence is made out or not and if
made out, what course of law should be adopted. Emphasis is laid to the
statement in Vinubhai (supra), wherein it is stated that "it is the judicial
conscience of the Magistrate which has to be satisfied with reference to
the record and the documents placed before him by the investigating
agency, in coming to an appropriate conclusion in consonance with the
principles of law." It would not be out of place to note para 'l7' of the
report in Vinubhai, at this stage:

"17. It is clear that a fair trial must kick off only after an investigation

is itself fair and just. The ultimate aim of all investigation and inquiry,
whether by the police or by the Magistrate, is to ensure that those who
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have actually committed a crime are correctly booked, and those who
have not/are not arraigned to stand trial That this is the minimal
procedural requirement that is the fundamental requirement of Article
21 of the Constitution of India cannot be doubted. It is the hovering
omnipresence of Article 21 over the Cr.P.C. that must needs inform the
interpretation of all the provisions of the Cr.P.C., so as to ensure that
Article 21 is followed both in letter and in spirit.”

(Emphasis added)

61. Applying the above legal principles, in the facts of the present case,
this Court finds that the application under Section 156(3), Cr.P.C. was
filed after a period of two months of the alleged incident and it was
noted by the court concerned that nothing could be traced in favour of
the prosecution by medical examination etc. In the circumstances before
it, the court deemed it fair, just and proper to search the evidence(s)
which is/are well known to the applicant and in his possession so as to
find out the truth of the allegations in the application.

62. Having perused the contents of the application and the order of the
court below, it cannot be said that the court concerned has committed
illegally in exercise of its discretionary jurisdiction under Section
156(3), Cr.P.C. or it has exceeded in its jurisdiction in any manner or
has exercised jurisdiction not vested in it in law. It cannot be said also
that any material injustice has been caused to the applicant on account
of the decision of the court below to treat the application under Section
156(3), Cr.P.C. as a complaint for the purpose of deciding whether or
not there is sufficient ground for proceeding, rather than directing the
police to register an FIR. and investigate under Section 154 of the
Code."

17. Considered the aforesaid submissions and perused the records.

18. Law related to dealing with an application under Section 156(3)
Cr.P.C. has already been settled in various pronouncements including the

following judgments:

(1) Sukhwasi Vs. State of U.P., reported in 2007 (59) ACC
739 (All);

(i1) Lalita Kumari Vs. State of U.P., reported in (2014) 2
SCC 1;

APPLICATION U/S 482 No. - 5716 of 2024



Page No. 13

(i11) Priyanka Srivastava Vs. State of U.P., reported in
(2015) 6 SCC 287;

(iv) Ramdev Food Products Private Limited (supra);

(v) Vishwanath Vs. State of U.P. and 4 Ors, reported in
(2020) ILR 2 All 889;

(vi) Kailash Vijayvargiya vs Rajlakshmi Chaudhuri,
reported in (2023) SCC OnLine SC 569

19. As per settled view, the Magistrate/Court of competent of jurisdiction,
after verifying the truth and veracity of the allegations made in the
application under Section 156(3) Cr.P.C., can (i) pass an order
contemplated by Section 156(3) Cr.P.C., (i1) direct examination of
complaint and witnesses and proceed further in the manner provided by
Section 202 Cr.P.C. and (ii1) can also direct the preliminary inquiry by
police in terms of law laid down in the judgment passed in the case of
Lalita Kumari (supra). The Magistrate/Court of competent of
jurisdiction is also empowered to reject the application under Section

156(3) Cr.P.C..

20. In other words, the Magistrate/Court of competent of jurisdiction
while dealing with an application under Section 156(3) Cr.P.C. is
empowered to pass an order for registration of FIR and investigate into he
matter or to treat such application as a 'complaint case' and he is fully

empowered to reject the application under Section 156(3) Cr.P.C.

21. Regarding expression 'investigation', it would be appropriate to refer
the paras 53 to 55 of the judgment passed in the case of Kailash

Vijayvargiya (supra), which reads as under:

"Relevant legal provisions of Chapter XII of the Criminal Procedure
Code, 1973.
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53. The Code vide Chapter XII, ranging from Section 154 to Section
176, deals with information to the Police and their power to investigate.
Section 154 deals with the information relating to the commission of a
cognizable offence and fiats the procedure to be adopted when prima
facie commission of a cognizable offence is made out. Section 156
authorises a police officer in-charge of a Police station to investigate
any cognizable offence without the order of a Magistrate. Sub-section
(3) of Section 156 provides for any Magistrate empowered under
Section 190 to order an investigation as mentioned in Section 156(1). In
cases where a cognizable offence is suspected to have been committed,
the officer in-charge of the Police station, after sending a report to the
Magistrate empowered to take cognizance of such offence, is entitled
under Section 157 to investigate the facts and circumstances of the case
and also to take steps for discovery and arrest of the offender. Clauses
(a) and (b) of the proviso to sub-section (1) to Section 157 give
discretion to the officer in-charge not to investigate a case, when
information of such offence is given against any person by name and the
case is not of serious nature, or when it appears to the officer in-charge
of the Police station that there is no sufficient ground for entering the
investigation. In each of the cases mentioned in clauses (a) and (b) to
the proviso to sub-section (1) to Section 157, the officer in-charge of the
Police station has to file a report giving reasons for not complying with
the requirements of sub-section (1) and in a case covered by clause (b)
to the proviso, also notify the informant that he will not investigate the
case or cause it to be investigated. Section 159 gives power to a
Magistrate, on receiving such report of the officer in-charge, to either
direct an investigation or if he thinks fit, proceed to hold a preliminary
inquiry himself or through a Magistrate subordinate to him, or
otherwise dispose of the case in the manner provided by the Code.

54. Sections 160 to 164 deal with the power of the Police to require
attendance of witnesses, examination of witnesses, use of such
statements in evidence, inducement for recording statement and
recording of statements. Section 165 deals with the power of a Police
officer to conduct search during investigation in the circumstances
mentioned therein.

55. The power under the Code to investigate generally consists of

following steps : (a) proceeding to the spot; (b) ascertainment of facts
and circumstances of the case; (c) discovery and arrest of the suspected

offender; (d) collection of evidence relating to commission of offence,

which may consist of examination of various persons, including the

person_accused, and reduction of the statement into writing if the officer
thinks fit; (e) the search of places of seizure of things considered

necessary _for _investigation _and to _be produced for trial; and (f)
formation of opinion as to whether on the material collected there is a
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case _to place the accused before the Magistrate for trial and if so,
taking the necessary steps by filing a chargesheet under Section 173."

22. Even in the judgment passed in the case of XYZ (supra) referred by
learned counsel for the applicant, the Hon'ble Apex Court in para 23 has

observed as under:

"It is true that the use of the word "mav" implies that the Magistrate has

discretion in_directing the police to investigate or proceeding with the
case_as _a _complaint case. But this discretion cannot be exercised

arbitrarily and must be guided by judicial reasoning."”

23. In view of aforesaid, this Court is of the view that if investigation in
the matter is not required then in that eventuality, the Magistrate/Court of
competent of jurisdiction can treat the application under Section 156(3)

Cr.P.C. as a 'complaint case'.
24. The undisputed facts of the case are to the effect that :

(1) The alleged incident took place in the premises of the

applicant;
(i1) The CCTV is situated in the premises of the applicant;

(i11) The CCTYV footage and the recording, as indicated in the
application under Section 156(3) Cr.P.C. as also in para 38 of
the instant application, quoted in para 8 of this judgment,

was/is available with the applicant;

(iv) The applicant himself produced the evidence i.e. CCTV
footage and the certificate, which is apparent from record
available before this Court, which includes the application

filed before the revisional Court.

25. In the aforesaid facts of the case, this Court is of the view that the

judgment passed by the Hon'ble Apex Court in the case of XYZ (supra)
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would not help the applicant. For the reason that the CCTV footage in the
case of XYZ (supra) was not in possession of the informant/complainant
and the same was required as such the Hon'ble Apex took note of the said

fact and thereafter observed that in the matter the investigation is required.

26. In the present case, the certificate, as required under Section 65B of
the Act of 1872, and evidence i.e. CCTV footage is available with the

applicant, as observed above.

27. Having considered the aforesaid, this Court finds that the trial Court as
also the revisional Court have not committed any illegality in passing the
orders under challenge and the trial Court has rightly treated the
application under Section 156(3) Cr.P.C. filed by the applicant as a
'complaint case'. Accordingly, no interference in the matter is required and

being so the instant applicant having no force is hereby rejected.

Order Date :- 3.7.2024
Mohit Singh/-
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