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Hon'ble Saurabh Lavania,J.

1. Heard learned counsel for the applicant, Sri Ajay Kumar Srivastava, learned
A.G.A. for the State and Sri Arun Sinha, Advocate, Sri Siddharth Sinha,
Advocate and Sri Ram Chandra Singh, Advocate, who have put in appearance
and filed vakalathama on behalf of opposite party No.2, which is taken on

record.

2. By means of the present application under Section 482 CrPC, the petitioner
has assailed the order dated 06.06.2024 and 18.05.2024 passed by the Additional
Chief Judicial Magistrate, Court No. 20, District- Sultanpur in Criminal Case
No. 7940 of 2024 (State Vs. Ashutosh Pathak and Others).

3. Vide order dated 18.05.2024, the application preferred by the defence under
Section 311 CrPC for summoning Kanak Lata Singh and Vinay Kumar Pathak
as witness was partly allowed and defence was directed to produce Vinay Kumar
Pathak on the date fixed in the case i.e. 30.05.2024. The order indicates that this
witness was treated as defence witness. The relevant portion of the order dated

18.05.2024 reads as under:

"IEEHIT 8 o RIS & gRT 92T & I 3 IRl T WA FRa ST & WA A
TR ot SR el AT T & S off Areft e % gRT uRgd R W € o 9 difan
& ATa-far €1 forelt oft woia et @t Are RS Y IR J U A vt T 81 vt

R IueTey TR F ufRefie & I8 kT gom 5 S aedk & fifsar 7 78 Fem fan & fs -

f3ie 23.04.2018 BT &7 F 03.04 9 JMYAY B SR [T PAR T =1 WA & uF B
3T o STYAIY S5 WRAM &1 37T M ST1af | wifelt st 77 & |1l SHi q/<ai Bl oo fadid



25.04.2018 &1 IP €R Y| TS 28.04.2018 BT &7 7 12.30 o¥ INYAY & AT FAILT BN
TR 3NYAY J Tt &Y AT g I qodl DY fho F 98 T BT WA I oM 3T ued 3

aTeT Gerara R el o T a1 anfett g arfeeft & sl aom | ol 'R | GRId frerer mm

AT GRT oo |1ey 7 off T FIR UIGd B B RS TS & IMad TAW T BT HH
[ERIKCIN

IRIET & 7 5 SIRRHI §RT 37 FIR U1ee 1 derd {5 S &6t A &t = & s

FCTRYA TR HINE ot & T IHD AT BT SeRg i GRT 19+ e vd ey 7 of fmam
g1 I & Pl A I8 URAfd i & 3 T $HR T @ arfett & 1 & Hed 9

R faare 6t guf STFeR! 8 Td S wA1elt @ d1ey Tecaqul Areft dr Sioft & sirid ot ', O

qeTd fhaT ST =T Td S7Taeaed Ueiid 81T & difch IRl aTe ol FeaRor Sfud Uk 4 &l
T | STET T Prieh oIl 1¥i8 I IR wTell Tord o ST b1 U9 & it Ieh el =Imarerd & A
F Agcayul ATeft At Suft & Rl TE el 21 o I el @ dore Ry W @ Rfgafia
IR el 2

TG € f& Jefd, TATael! [hTs 18 & iR IR FId € d SghTor bt 3R 3 HrefAr o

arcad faete o IR T T &, fahg SR aftTa v el d uRvRRuforal 1 it v
§Q STRISM & 3R F IRd W11 U3 3fciia &RT 311 SoNoWo IR datd fhdl M o

PHR ISP g Peich oIl 1¥8 HAT1AH B9 7 THR B A 2

K]

STFRITHTIOT T 3R 7 TR HTRIFT O ST GRT 311 GoHoHo IR Terdl Tl ST Facit reft

o PR UTSS T Pie I g 31 HU A R fpar S &1 el g $9R e

SR = doid 8|

STTGTHTOT T ST fohaT et & {6 @ a1fd o foifel fiidias 30.05.2024 &1 S el

PR UTSH P =TT F FHe T 2T H IR AT G a1 QT F oy l qam o
IR g fafeamad srey giRd foham STTEm | qomde) I s 918y i 30.05.2024
I U9 B

4. Vide order dated 06.06.2024, the trial court closed the opportunity to examine



Vinay Kumar Pathak. The operative of the same reads as under:

"R TATIER H AR ITd ITITeRT §RT IR dTe & aiva AR 2 aTeer uiRa faar
T 81 wAgelt & uReflem | fafed 8T & f5 vRga are # e 01.06.23 01.06.230 BT B
SIFRIH T I ST GRT-313 TS FET P R R FAGel H SoHoHoaifha far mm
ofT U&f MTGTHTOT & GRT T T H AHIS A& TR B ST 1 el fpam 7T ol S
SR A SRR §RT AHTS A1eT b WR TR TGl § gRT 311 SU.H F Tad a1 e
TR R 911 g 8, foeg 1S off TS e 3ifhe A8t searar S <&t 21 T il B & 5
STRRIHIO FH dTe BT HRIATE! BT AAfrad IEHT A6 & W 3P GRT A Iod IR $

3NN BT AT JATeIT awar T A foreft TR &1 \weaw =18t faar S ve 21 e
IRITERT & T feifPd-05.06.2024 F Faprer el I FR U1os 1 W $H=am o
SRR FHTH T ST 21 AR bl ST b et @ b I <1 oy fofel op aife

PIS AHETS A& B, AN IR AT YA aw, 32 it 3917 7 wATaett 98 =g FrRad ax &
SR | Tt IR 9 TS 18 f3HTd-21.06.24 BT UeT B

5. Brief facts of the case, which are relevant, are to the effect that an F.I.R. was
lodged as Case Crime No. 19/18, under Section 498-A, 323, 504, 506 I.P.C. and
Section 3/4 Dowry Prohibition Act, at Police Station- Mahila Thana Gauriganj,
District- Amethi implicating the applicant (husband of the informant) and three
other persons namely Smt. Neelam Pathak (mother-in-law), Sri Sheetala Pathak
(father-in-law) and Sri Shashank Pathak (brother-in-law). After investigation, the
charge sheet(s) i.e. charge sheet No. 32 of 2018 against the accused-applicant
and charge sheet No. 32-A of 2018 against Shashank Pathak and Neelam Pathak,
were submitted and the trial court took cognizance and summoned the accused.
Thereafter, the trial court framed charges against the accused under Section 498-
A, 323, 504, 506 I.P.C. and Section 3/4 Dowry Prohibition Act, which were read

over to the accused and upon denial, the accused were put to trial.

6. The charge sheet No. 32 of 2018 indicates 12 witnesses including Vinay
Kumar Pathak and charge sheet No. 32-A of 2018 indicates 16 witnesses
including Vinay Kumar Pathak and Kanak Lata Singh but the prosecution to

support its case produced three witnesses of the facts namely Shikha Pathak



(P.W.-1), Savita Pandey (P.W.-2) and Ashok Kumar Pandey (P.W.-3). The

statements of formal witnesses of the prosecution were also recorded.

7. After completion of evidence of prosecution, date was fixed for recording of
statement of accused in terms of Section 313 CrPC and the statement of the
accused-applicant was also recorded on 01.05.2023 as appears from the

impugned order dated 18.05.2024.

8. After recording of statement of accused-applicant in terms of Section 313
CrPC, the applicant preferred an application dated 19.09.2023 under Section 311
CrPC for summoning two persons as witness namely Vinay Kumar Pathak and

Kanak Lata Singh.

9. It would be apt to indicate that from a perusal of the statement(s) of above-
named witnesses recorded during investigation by the investigating officer,
which are part of record, it is apparent that Vinay Kumar Pathak is friend of the
accused-applicant and Kanak Lata Singh is neighbour of the accused-applicant

and as per her statement, she is also the sister-in-law of the accused-applicant.

10. The application aforesaid was allowed by the trial court in part on
18.05.2024, whereby permitted the defence to examine Vinay Kumar Pathak and
directed the accused to produce this witness on the next date fixed i.e.

30.05.2024, the operative portion of which has already been quoted above.
11. The case was fixed in terms of order dated 18.05.2024, on 30.05.2024.

12. On 30.05.2024, witness namely Vinay Kumar Pathak could not be examined
and in this regard neither reasons has been disclosed in the present application,
nor the order sheet has been annexed and to the view of this Court, this is

nothing but material concealment on behalf of the accused-applicant.

13. It appears from the impugned order dated 06.06.2024 that on 30.05.2024, the
case was adjourned to 05.06.2024 and on 05.06.2024 an application by the
defence was preferred for adjournment of the case, though the date was fixed for

examination of the witness who was before the trial court in terms of order dated



18.05.2024 passed by the trial court on the application preferred by the defence
under Section 311 CrPC.

14. The trial court taking note of the judgment and order of this Court dated
25.07.2022 passed in Application U/S 483 No. 291 of 2022 (Shikha Pathak Vs.
State of U.P. and Others), whereby in exercise of powers under Section 483
CrPC this Court had directed the trial court to conclude the trial expeditiously
without granting unnecessary or long adjournment to either of the parties,
allowed the application dated 05.06.2024 seeking adjournment on cost of Rs.
1000/- and fixed 06.06.2024 for recording of statement of Vinay Kumar Pathak,
who was to be examined in terms of order dated 18.05.2024 passed by the trial

court on an application preferred by the defence under Section 311 CrPC.

15. Again, on 06.06.2024, the defence preferred an application for adjournment
and the trial court after considering the entire facts of the case including the
judgment of this Court dated 25.07.2022 closed the opportunity of the defence to

examine the witnesses namely Vinay Kumar Pathak.

16. Counsel for the applicant while impeaching both the orders, indicated above,
stated that it was the duty of the prosecution to examine the witness who was
called upon/ summoned by the trial court on the application preferred under
Section 311 CrPC by the accused and as such the order dated 06.06.2024 is
liable to be interfered with and be set aside and the trial court be directed to
examine the witness first by the prosecution i.e. D.G.C. or A.D.G.C,, as the case
may be, and thereafter opportunity may be provided to the defence to cross
examination. In regard to order dated 18.05.2024, it is stated that trial in partly
allowing the application of the defence filed under Section 311 CrPC erred in
law according to which the defence should be provided adequate opportunity to

prove its case.

17. In support of his contention, counsel for the applicant placed reliance on a
judgment rendered by the High Court of Madhya Pradesh in S.R.S. Yadav Vs.
State of Madhya Pradesh reported in 1997 SCC OnLine MP 341: Cri LJ

3860. The relevant paras of the said judgment are extracted hereunder:



"2. The facts in brief in this case are as under: It is not disputed that the
prosecution in the list of witnesses has named two witnesses. These are: (1)
Chatur Singh son of Mannu Singh Kamria and (2) Gajraj Singh son of Mannu
Singh Kamria. These witnesses were not examined by the prosecution. The
accused moved an application and prayed that these two witnesses be treated
as "Court Witnesses'. This petition has been allowed. It is against the above
order, the present petition has been filed.

11. In the present case, as indicated above, two of the witnesses, namely: (1)
Chatur Singh son of Mannu Singh Kamria and (2) Gajraj Singh son of Mannu
Singh Kamria were cited as prosecution witnesses. They were not produced by
the prosecution. The accused gave an application for examining them as Court
witnesses. That prayer of the accused has been allowed by the Court below in
the interest of justice.

12. T am of the opinion, that both the parties would be at liberty to cross
examine the witnesses and the requisite safequards contemplated by law are
available to both the sides. The discretion exercised by the Court below in the
interest of justice cannot be said to be such which calls for any interference by
this Court. This petition is accordingly found to be without merit and is
dismissed."

18. It would be apt to indicate at this stage that in case relied upon by the
counsel for the applicant the prayer was made from the side of defence to treat
the prosecution witness as 'court witness', and taking note of the prayers sought
by the accused in the case of S.R.S. Yadav (supra), the High Court of Madhya
Pradesh dismissed the petition challenging the order, whereby the trial court
treated the witness as court witness as would appear from the above quoted

paras of the judgment passed in the case of S.R.S. Yadav (supra).

19. In the instant case, the applicant has not made such type of prayer as would
appear from the contents of the application under Section 311 CrPC preferred by

the defence on 19.09.2023, which are extracted hereunder:

"HEIGY
b

Afea faeT 2 5 SR R & wreff i = ma 81 S wHTae ST AT Aned
3g #ME S & T\e Fd 81 SWId PR 7 3RE fae foemmfeert gr1 e
28.09.2018 Bl HloSToR0-3787 ¥ FacH ATel & HY F TaT8 I AR Ued IF A TS
1o AT I YR dio 3T AT Jeflie Sus 3HdT g AT 04.11.2018 BT THRAS!
Fo-FiR 7 Pricheran g uett gTeR e Farit 7™ g do Afear o1 gAR Sl feifgR &
I 3o GRT 161 oo 3ifdd fapam T & 3R RIS el WRear-4 (AR) agoso &
f3AT® 06.01.2023 BT Ao TITAT & FHE J&T W& & I 7 U 702 W of 2ifda & &
feies 28.07.12 @1 w=I F0-378H A UM & Al fefia AR Msm 7 7 R urssd @
g 3ifdhd faar T 81 AT 04.11.2018 B TS Fo Fefta F Sferfed & fr wads weht
FADA {8 BT M 3o URT 161 STothio Iui fhdT T &1 AT AFRISH el T &
(Progecgpa) wfaa Hifsdy arfet Rrar ures & Ato ~amITery & FHe e uoiem s A off




BT TR W I AR U16d 6t diper! garft =it & SRk wHEe 7 S off e
1t (thare) Wo ~IRITE & AH&T URITArd gV & J8 UIfedT ool difsar & A fUa 8 3R SRk
STfrRT 3 ot +ff Taca el o IR et R Yot ET fova R B O Ry § =y &
1 fmg T ugem & foly SRtk Fa Wil Iy PAR UTed g dder {98 $I Jetd a
o ~ITITAT b FH& YRIArT BT fafeh T g =ARANTIT TAT =TI 3

3FT: #FH S 3 F19e & o IRk SRR A ey A1ell 77 $HR U1e® g diderdl [ig
Pl AT PR DT PUT DT SR

20. In view of the aforesaid, the judgment passed in the case of S.R.S. Yadav

(supra) would not apply in this case.

21. Sri Ajai Kumar Srivastava, learned A.G.A. for the State and Sri Siddhartha
Sinha, counsel for the opposite party No. 2 stated that the submissions of the
counsel for the applicant are completely baseless, bogus and fallacious for the
reason that the prosecution only produced three witnesses of the fact namely
Shikha Pathak, Savita Padey and Ashok Kumar Pandey and other witnesses
were formal witnesses and thereafter the trial court proceeded in the trial and the
date was fixed for recording the statement of accused in terms of Section 313
CrPC which were recorded on 01.05,2023 and after delay of about four months
on 19.09.2023, application was preferred by the defence under Section 311
CrPC for summoning of witnesses, which was partly allowed to the extent of
Vinay Kumar Pathak, and in these circumstances of the case, this witness should
be treated as defence witness and in this view of the matter, the defence was
under obligation to examine Vinay Kumar Pathak and thereafter this witness, if

required, could be examined by the prosecution.

22. In support of the contention that Vinay Kumar Pathak should be treated as
defence witness, the reliance has been placed on the judgment passed by Hon'ble
Apex Court in the case of Sunderlal Vs. State of U.P. and another reported in
2024 SC 112, which reads as under:-

"1. Leave granted.

2. The question which arises for consideration in this appeal is as to whether a

witness which has been shown in the prosecution list but not examined on
behalf of the prosecution, can be permitted to be examined as a defence
witness.

3. In our considered view, both the Courts are wrong in declining the request
of the appellant, as factually, the witness sought to be examined on the side of




the defence has not been examined by the prosecution. In other words, the

prosecution has consequentially chosen to discharge the said witness and,
therefore, he has not been put in the witness box to depose on behalf of the

prosecution.

4. In such view of the matter, there is no bar in the law for examining the said

witness as defence witness. After all, it is for the Trial Court to consider the

evidentiary value of the said witness while coming to its conclusion.

5. Accordingly, the impugned order passed by the High Court confirming the
order passed by the Trial Court stands set aside.

6. Consequently, the appeal stands allowed. The appellant is permitted to
examine the prosecution witness as defence witness. Needless to state that it is
well open to the prosecution to cross- examine the said witness.

7. Pending application(s), if any, shall stand disposed of."
23. Further submission is that the provisions of Section(s) 233 and/or Section
311 CrPC, in which witness can be summoned, cannot be made as a tool to
delay the trial. In the instant case, there is already an order of this Court dated
25.07.2022 for expeditious conclusion of trial and in this case, application was
preferred after a delay of about four months, after recording of statement under
Section 313 CrPC, which was allowed on 18.05.2024, and thereafter on two
occasions, the case was adjourned i.e. on 30.05.2024 and on 05.06.2024 and on
06.06.2024 again, adjournment was sought from the side of defence and these
facts indicates that the accused-applicant is using the provisions as envisaged
under CrPC, indicated above, just to delay the trial which is impermissible in

law and this practice has been deprecated in various pronouncements.

24. Side opposite further submitted that the defence preferred two applications
under Section 311 Cr.P.C. but the witness concerned was not examined and the
trial court after considering entire facts of the case observed that the intention of
the defence/accused is just to delay the trial and thereafter rejected the
application for adjournment as also closed the opportunity to examine the

witness namely Vinay Kumar Pathak.

25. Tt is also stated that the order of the trial court dated 18.05.2024 is just and
proper as the trial court after considering the relevant facts, particularly the
contents of the F.I.LR. lodged by the PW-1/ victim (wife) permitted the defence to

examine Vinay Kumar Pathak.



26. Lastly, it is submitted that in the facts and circumstances of the case, the

present application is liable to be dismissed.
27. Considering the aforesaid and perused the record.

28. So far as the impugned order dated 18.05.2024 is concerned, the Court is of
the view that the trial court has not committed any error. It is for the reason that
it appears that the trial court duly considered the material available on record
including the contents of F.I.R. lodged by PW-1/ Shikha Pathak according to
which Vinay Kumar Pathak was present at the time of incident and therefore the
trial court observed that Vinay Kumar Pathak is relevant witness and Kanak Lata

Singh is not the relevant witness.

29. In regard to impugned order dated 06.06,2024, this Court considered the

following facts:

(i) On 01.05.2023, the statements of accused were recorded in terms of Section
313 Cr.P.C. but final judgment could not be passed after hearing learned counsel
for the parties in reasonable time and in this regard, reasons have not been

disclosed in the present application.

(ii) On 19.09.2023, the defence preferred an application under Section 311
Cr.P.C., which was partly allowed and the defence was directed to produce
Vinay Kumar Pathak as witness in terms of prayers sought in the application,
quoted above, wherein it has not been stated or prayed that the witness Vinay

Kumar Pathak be treated as court witness.

(iii) On the date fixed in the matter i.e. on 30.05.2024, this witness was not

examined.

(iv) On 05.06.2024, this witness was again not examined and application for

adjournment was moved.

(v) Again, on 06.06.2024, when the impugned order was passed closing the

opportunity to examine the witness, an adjournment application was preferred.



(vi) The defence was under obligation to examine the witness.

(vii) Dilatory tactics adopted by the defence which includes preferring two

applications under Section 311 Cr.P.C.

(viii) From the aforesaid, this Court finds that the applicant is avoiding the
conclusion of trial and adopting dilatory tactics and using provisions of Cr.P.C.

as a tool to delay the trial.

30. This Court also took note of the pronouncement(s) of the Hon'ble Apex

Court on the subject.

31. In the case of State of Haryana v. Ram Mehar, (2016) 8 SCC 762, the

Hon'ble Supreme Court has observed as under: -

"23. In Bablu Kumar v. State of Bihar, (2015) 8 SCC 787 the Court referred to
the authorities in Sidhartha Vashisht alias Manu Sharma v. State (NCT of Delhi),
(2010) 6 SCC, Rattiram v. State of Madhya Pradesh, (2012) 4 SCC 516, J.
Jayalalithaa v. State of Karnataka, (2014) 2 SCC 401, State of Karnataka v. K.
Yarappa Reddy, (1999) 8 SCC 715 and other decisions and came to hold that
keeping in view the concept of fair trial, the obligation of the prosecution, the
interest of the community and the duty of the court, it can irrefragably be stated
that the court cannot be a silent spectator or a mute observer when it presides
over a trial. It is the duty of the court to see that neither the prosecution nor the
accused play truancy with the criminal trial or corrode the sanctity of the
proceeding. They cannot expropriate or hijack the community interest by
conducting themselves in such a manner as a consequence of which the trial
becomes a farcical one. It has been further stated that the law does not
countenance a "mock trial". It is a serious concern of society. Every member of
the collective has an inherent interest in such a trial. No one can be allowed to
create a dent in the same. The court is duty-bound to see that neither the
prosecution nor the defence takes unnecessary adjournments and take the trial
under their control. We may note with profit though the context was different, yet
the message is writ large. The message is all kinds of individual notions of fair

no

trial have no room".

"38. At this juncture, we think it apt to state that the exercise of power under
Section 311 Cr.P.C. can be sought to be invoked either by the prosecution or by
the accused persons or by the Court itself. The High Court has been moved by
the ground that the accused persons are in the custody and the concept of speedy
trial is not nullified and no prejudice is caused, and, therefore, the principle of
magnanimity should apply. Suffice it to say, a criminal trial does not singularly
centres around the accused. In it there is involvement of the prosecution, the
victim and the victim represents the collective. The cry of the collective may not
be uttered in decibels which is physically audible in the court premises, but the
Court has to remain sensitive to such silent cries and the agonies, for the society
seeks justice. Therefore, a balance has to be struck. We have already explained
the use of the words "magnanimous approach" and how it should be understood.
Regard being had to the concept of balance, and weighing the factual score on



the scale of balance, we are of the convinced opinion that the High Court has
fallen into absolute error in axing the order passed by the learned trial Judge. If
we allow ourselves to say, when the concept of fair trial is limitlessly stretched,
having no boundaries, the orders like the present one may fall in the arena of

mnrr

sanctuary of errors. Hence, we reiterate the necessity of doctrine of balance".

32. In the case of Mohd. Khalid v. State of West Bengal, (2002) 7 SCC 334

the Hon'ble Apex Court has observed as under: -

"Before parting with the case, we may point out that the Designated Court
deferred the cross-examination of the witnesses for a long time. That is a feature
which is being noticed in many cases. Unnecessary adjournments give a scope for
a grievance that the accused persons get a time to get over the witnesses.
Whatever be the truth in this allegation, the fact remains that such adjournments
lack the spirit of Section 309 of the Code. When a witness is available and his
examination-in-chief is over, unless compelling reasons arc there, the Trial Court
should not adjourn the matter on the mere asking. These aspects were highlighted
by this Court in State of U.P. v. Shambhu Nath Singh, (2001) 4 SCC 667 and N.G.
Dastane v. Shrikant Shivde, (2001) 6 SCC 135. In the case of State of U.P. v.
Shambhu Nath Singh, (2001) 4 SCC 667, this Court deprecated the practice of
Courts adjourning cases without examination of witnesses when they are in
attendance with the following observations: -

"9. We make it abundantly clear that if a witness is present in Court he must be
examined on that day. The Court must know that most of the witnesses could
attend the Court only at heavy cost to them, after keeping aside their own
avocation. Certainly- they incur suffering and loss of income. The meagre amount
of bhatta (allowance) which a witness may be paid by the Court is generally a
poor solace for the financial loss incurred by him. It is a said plight in the Trial
Courts that witnesses who are called through summons or other processes stand
at a doorstep from morning till evening only to be told at the end of the day that
the case is adjourned to another day. This primitive practice must be reformed by
every one provided the presiding officer concerned has a commitment towards
duty. No sadistic pleasure, in seeing how other persons summoned by him as
witnesses are standard on account of the dimension of his judicial powers, can be
a persuading factor for granting such adjournments lavishly, that too in
a casual manner."

33. Upon due consideration of the facts and reasons indicated above as also the
observations of the Hon'ble Apex Court in the judgments referred above, this
Court is of the view that no interference in the order dated 06.06.2024 is

required.

34. In view of the aforesaid, this Court finds no force in the present application.

It is accordingly dismissed. Cost made easy.

Order Date :- 3.7.2024
(Manoj K.)
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