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(2)

( Per Om Prakash Shukla, J.)
Heard Shri Dharmendra Kumar Mishra, learned Counsel
representing the petitioner and Shri Indrajeet Shukla, learned
Additional Chief Sanding Counsel representing the

State/respondents.

The challenge in the present writ petition filed under Article
226 of the Constitution of India, is to the judgment/order dated
02.07.2013 passed by the State Public Services Tribunal, Indira
Bhawan, Lucknow (hereinafter referred to as ‘the Tribunal’),
whereby Claim Petition No. 352 of 2004 filed by the petitioner
against the order of punishment/dismissal dated 28.02.2002 and
the appellate order dated 23.02.2004 has been dismissed. Apart
from it, the petitioner is also challenging the judgment/order
dated 01.10.2014 passed by the Tribunal, whereby Review
Petition No. 98 of 2013 filed by him seeking review of the

aforesaid judgment/order dated 02.07.2013, has been dismissed.
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The petitioner also seeks to assail the validity of the order of
punishment/dismissal passed by the Superintendent of Police,
Hardoi/opposite party no.4 in terms of which he stood
dismissed from service in exercise of powers conferred upon
the said authority inter alia on the ground that the conduct of
the petitioner was in violation of U.P. Public Servant Conduct
Rules, 1956 as he consummated a second marriage without the
permission of appropriate authority during the subsistence of
his first wife. The said order of punishment/dismissal also
stood confirmed in appeal by the opposite party no.3/Deputy

Inspector General of Police, Lucknow Range, Lucknow.

The facts as could be borne from the records are that in the year
1997-98, the petitioner was posted as Constable at Police
Station Tambaur, District Sitapur and at that time he was
residing as a tenant in the house of one Shri Basu Ram Verma

situated at Mohalla Thakuran Tola, district Sitapur.

It appears that one Smt. Rinki (daughter of Basu Ram Verma)
asserting herself to be the second wife of the petitioner made a
complaint to the Inspector General of Police, Lucknow Zone,
Lucknow, alleging solemnization of second marriage with her
by deception and out of wedlock, one girl was born. Apart
from it, Smt. Rinki had also alleged in the said complaint that

the petitioner had blackmailed her father and borrowed some
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money and when the first marriage of the petitioner came to her
knowledge, the petitioner ousted her from the house by
snatching all her belongings and in this regard, she lodged an
F.I.LR. against him (petitioner herein), which was registered as
Case Crime No. 126 of 1999, under Sections 363, 406, 420,
506, 366, 376 1.P.C., at Police Station Tambaur. It was also
alleged that on 06.07.1998, a settlement agreement was arrived
between the petitioner and her, by which the petitioner would
pay Rs.500/- per month to her and Rs.300/- per month to her
daughter Guddi and even this agreement had not been complied
with by the petitioner. The complainant Smt. Rinki had
enclosed copy of the F.I.LR. along with the said complaint dated

30.10.2001.

Taking cognizance on the complaint made by Smt. Rinki, a
preliminary inquiry was instituted against the petitioner and it
was entrusted to Circle Officer, Bilgram, Hardoi. The Inquiry
Officer had recorded the statement of the petitioner, wherein he
had denied the allegations and had alleged false implication on
account of some money advanced to the father of the
complainant, who was his landlord. Thereafter, statement of
the complainant Smt. Rinki was recorded by the Inquiry
Officer, wherein she had reiterated the allegations levelled
against the petitioner and claimed herself to be the second wife

of the petitioner. To substantiate her claim made in the
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complaint, the second wife/complainant had also produced
before the Inquiry Officer an affidavit dated 07.11.1999 and
some letters said to be written by the petitioner to her and her
father as well as combined three colour photo and one
combined black and white photo of her with the petitioner for
establishing the claim of solemnization of her marriage with the
petitioner. The Inquiry Officer, after appreciating the statement
of the petitioner and complainant Smt. Rinki and also going
through the documents produced by her as also the report of the
police of police station Tambaur, district Sitapur, had submitted
its report dated 24.12.2001, recommending initiation of
departmental action against the petitioner under Section 14 (1)
of the Police Officers of Subordinate Ranks (Punishment and
Appeal) Rules 1991 (hereinafter referred to as ‘Rules, 1991’) as
petitioner’s conduct was in violation of U.P. Government
Servants Conduct Rules, 1956 (hereinafter referred to as

‘Rules, 1956°).

Based on the aforesaid inquiry report dated 24.12.2001, the
Superintendent of Police, Hardoi had instituted inquiry for
further action against the petitioner under Rule 14 (1) of Rules,
1991 and entrusted the inquiry to the Circle Officer (City),
Hardoi vide order dated 14.01.2002. The Circle Officer (City),
Hardoi, on receipt of the record of the departmental inquiry

including the preliminary inquiry report dated 24.12.2001,
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opined certain discrepancies in the inquiry report dated
24.12.2001, wherein statement of the father of the complainant,
statement of first wife of the petitioner, statement of the
Investigating Officer who conducted the investigation of the
criminal case lodged by the complainant against the petitioner,
were not recorded by the inquiry officer and apart from it, the
inquiry officer had also prepared charge-sheet and list of
evidences. In this backdrop, the Circle Officer (City),
Hardoi/inquiry officer transmitted the inquiry to the disciplinary
authority for removing the said deficiencies vide letter dated
17.01.2002 and as a consequence of which, the disciplinary
authority had directed the Circle Officer, Bilgram, Hardoi to
enquire the matter afresh and remove the said discrepancies

vide order dated 19.04.2002.

Pursuant to the aforesaid order dated 19.04.2002, the Circle
Officer, Bilgram, Hardoi/Inquiry Officer had recorded the
statements of the complainant’s father, namely, Bhasu Ram
Verma; complainant’s mother, namely, Smt. Sheela; first wife of
the petitioner, namely, Smt. Uma Devi; S.I. Sukhuram Azad,
who had investigated Case Crime No. 98 of 1998 lodged by the
complainant against the petitioner; Shri Anand Shankar Singh,
Shri Rudra Narayan Bajpai, Shri Abdul Aziz, Shri Furkan Alj,
who were witnesses of the alleged agreement for maintenance

said to be executed by the petitioner; and Shri Yakub Ali and
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Shri Mohd. Shabbir, who were neighbour of the complainant’s
father.  Thereafter, the Preliminary Inquiry Officer, while
reiterating earlier recommendation to initiate departmental
inquiry against the petitioner on account of his misconduct, had
submitted its report dated 30.04.2002 along with the charge-
sheet and list of evidences to the Superintendent of Police,
Hardoi, who, in turn, transmitted it to the Circle Officer (City),
Hardoi with a direction to conduct the inquiry against the

petitioner vide order dated 02.05.2002.

In compliance of the order dated 02.05.2002, the Inquiry
Officer/Circle Officer (City), Hardoi commenced the final
inquiry proceedings against the petitioner. A charge-sheet dated
27.05.2002 was served upon the petitioner on the date itself i.e.
on 27.05.2002, wherein it was stated that when in the year
1997-98, he was posted at police station Tambaur district
Sitapur, he was residing as a tenant in the house of Bhasu Ram
Verma and he had solemnized Court marriage with Rinki, by
deception and although he was previously married. He was
found guilty of establishing marital relationship with the second
wife during subsistence of his first wife. Thus, it was alleged
against him that while working in a disciplined force like police
department, this act of his appeared to be contrary to the
departmental rules as well as Section 29 of the Uttar Pradesh

Government Servants Conducts Rules, 1956.
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(10) The petitioner had submitted his reply to the charge-sheet,
denying the allegations made in the charge-sheet. The Inquiry
Officer, thereafter, had recorded the statement of the petitioner,
who denied the allegations levelled against him and had alleged
false implication on account of some money advanced to father
of the complainant, who was his landlord. Thereafter, the
Inquiry Officer had recorded the statement of complainant,
complainant’s father Shri Bhasuram Verma, Shri Abdul Aziz,
who was the witnesses of the agreement; Shri Rohit Mishra,
Circle Officer, Bilgram, Hardoi, who had conducted the
preliminary inquiry against the petitioner and had submitted its
report dated 24.12.2001 and report dated 30.04.2002.
Apparently, none of the witnesses were cross-examined by the
petitioner. The Inquiry Officer, thereafter, submitted its report
dated 24.09.2002 to the Superintendent of Police, Hardoi,
recommending to dismiss the services of the petitioner as it was
found that his conduct was contrary to Rule 29 of the U.P.

Government Servants Conduct Rules, 1956.

(11) Based on the findings of the inquiry officer dated 24.09.2002, a
show cause notice dated 08.10.2002 was issued to the petitioner
along with the inquiry report dated 24.09.2002, requiring him to
show cause as to why he should not be dismissed from the
services of Constable. The petitioner, thereafter, had submitted

his reply dated 29.10.2002 to the aforesaid show cause notice.
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The Disciplinary Authority i.e. Superintendent of Police,
Hardoi, opined that the explanation of the petitioner dated
29.10.2002 was not satisfactory and further he was guilty of
misconduct in terms of the U.P. Government Servants Conduct
Rules, 1956, therefore, vide order dated 28.02.2002, the
petitioner was dismissed from service, which was assailed by
him in appeal, which too was dismissed vide order dated

23.02.2004.

(12) Feeling aggrieved by both the aforesaid orders, the petitioner
had approached the Tribunal. The Tribunal has gone into the
details of the relationship of the petitioner with the complainant
Rinki during the subsistence of first wife and after discussing
and scrutinizing the factum of second marriage with
complainant Rinki, the learned Tribunal has returned a finding
that the said Court marriage was not as per law because the
alleged marriage came to be performed by virtue of executing a
notary document, however, the learned Tribunal came to hold
that charge so levelled against the petitioner comes under the
purview of ‘misconduct’ as there is evidence of second
marriage with Rinki by deceiving her and also of establishing
martial relationship with Rinki, therefore, although the learned
Tribunal arrived at a conclusion that there was no bigamous
marriage by the petitioner, however it declined to interfere with

the order of punishment and dismissed the claim petition filed
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by the petitioner vide order dated 02.07.2013. Thereafter, the
petitioner preferred review petition, bearing no. 98 of 2013,
which too was dismissed vide order dated 01.10.2014. It is
these orders, which have been assailed in the instant writ

petition.

Challenging the impugned judgments/orders passed by the
learned Tribunal, learned Counsel for the petitioner has
submitted that the learned Tribunal has not appropriately
considered the issues involved in this matter inasmuch as that
the disciplinary authority, while passing the impugned order of
punishment 28.02.2002, has not considered the material
available on record in right perspective. According to the
learned Counsel, charge imposed against the petitioner was that
when he was residing in the house of complainant’s father
Bhasuram Verma as a tenant, he solemnized Court marriage
with his daughter, during the lifetime of his first wife, hence the
act of the petitioner was proposed to be a misconduct under the
provision of Rule 29 of the 1956 Rules. According to the
petitioner, this charge was levelled against him, merely on the
basis of complaint moved by daughter of his landlord before the
department alleging second marriage even disciplinary
authority did not find second marriage proved. Submission is
that there was no evidence on record against the petitioner to

substantiate performance of second marriage and commission
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of alleged offence of bigamy or misconduct, except a notary
affidavit filed by complainant Rinki before the department,
which the learned Tribunal itself, after detailed discussion,
found it to be not a valid document of second marriage as the
alleged marriage of the petitioner had not been done before the
Marriage Officer. Therefore, it has been submitted that once
the learned Tribunal has returned a finding that alleged second
marriage with Smt. Rinki could not be held to be valid as there
1s no proof of second marriage, therefore, charge of bigamy or
misconduct as alleged by the department/respondent is not
sustainable, therefore, the finding recorded by the learned
Tribunal regarding punishment of dismissal imposed against the

petitioner is also not sustainable.

(14) Learned Counsel for the petitioner has submitted that there is
absolutely no proportionality between the alleged misconduct
and the punishment inflicted to the petitioner in the impugned
order and as such the learned Tribunal had lost sight of this
fundamental provision of the 1956 Rules and had erroneously

dismissed the claim petition of the petitioner.

(15) Learned Counsel for the petitioner has further submitted that
though an F.I.R., bearing No. 98 of 1998, has been lodged
against the petitioner by the complainant Smt. Rinki, however,
subsequently, she moved an application along with affidavit

dated 08.09.1998 before the Superintendent of Police, Sitapur

Writ-A No. 2000185 of 2015 : Ram Gopal Dubey Vs. State of U.P. and others



Page No. 11 of 18

for withdrawal of the aforesaid case and further complainant
Rinki/alleged second wife, while changing her religion,
solemnized marriage with one Sattar alias Chhota Bhaiyya and
i1s presently residing with her husband and her name was
mentioned at serial No. 18 in Nagar Panchayat Nirvachal
Niyamavali, 2011. According to the learned counsel, these
glaring evidence had not been taken into consideration by the
learned Tribunal while dismissing the claim petition, therefore,
the impugned order passed by the learned Tribunal is

unsustainable both on facts and law.

(16) Per contra, learned State Counsel representing the State-
respondents has submitted that the punishment imposed upon
the petitioner by respondents was justified and not
disproportionate to the gravity of the petitioner's misconduct
keeping in view the imperative necessity to maintain discipline
in the police force as its personnel are entrusted with sensitive
tasks. According to the learned Counsel, the grounds being
agitated by the writ petitioner has already been considered by
the learned Tribunal. No new ground has been urged in the writ
petition and since the present matter essentially pertains to a
departmental enquiry, the same should not be interfered and no
case of judicial review under Article 226 of the Constitution has

been made out by the petitioner, so as to call for any kind of
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interference by this court. In any case, the writ petition lacks

merit and is liable to be dismissed.

(17) Having regard to the submissions made by the learned Counsel
for the parties and going through the record available before
this Court as well as the impugned judgments, we find that the

charge against the petitioner was as under :-

“Siq 98 99 1997-98 H AT THEIR UG
dragy 4 Fgad o 9 @1 aNEiR =rid
Higedl ShxA crel fardl s v W a0 &
AHTE H fod W T dAHY IE T AT aAl
AR XM 4 @1 dsdl 0 R 4 8a qda
Hargr A $iId ARS @) sefe a8 qd 49 fqarfza
oT| Ugell U=l & Sfifad v&d 8¢ g ool 9
darfes @y wfid o33 @ I 9 ard T
IR 1090 I MUTA §d &I I8 §d  Yferd
faarr o srgenfia @ A wEd gy rmifea
IrRYT 9 faurfa e & gfaga af A
TAT I0Y0 BRI HHARI =R Fradmachl 1956
P gRT 29 & Al @ fAawdia o o1 @ <

gdia 8id =2 17

(18) In the light of the aforesaid charge, when we peruse the
dismissal order, we find that the Disciplinary Authority has not
found the charge of second marriage proved. In fact, he has
clearly recorded a finding that no Court marriage took place,
however, he has opined that the delinquent got a notary
affidavit prepared and based thereon had extra marital
relationship with the complainant who was a simple rural girl
while being married to his wife and he had indulged in her
character assassination, therefore, this was an example of gross

indiscipline and there was no place for him in a discipline force
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such as the police force. Accordingly, he has dismissed the

petitioner.

(19) Now, even from the findings recorded by the Disciplinary
Authority, charge of second marriage and violation of Rule 29
of Rules, 1956 is not proved stricto sansu. There is only an
inference that he was having an extra marital affair which in
fact was not the charge against him. Therefore, the dismissal

order 1s based on a finding which is not the charge against him.

(20) At this juncture, it would be profitable to quote Rule 29 of the

1956 Rules, which reads as under:-

“29. Bigamous marriages.- (1) No Government
servant who has a wife living shall contract
another marriage without first obtaining the
permission of the Government, notwithstanding
that such subsequent marriage is permissible
under the personal law for the time being
applicable to him.

(2) No female Government servant shall marry
any person who has a wife living without first
obtaining the permission of the Government.

(3) Omitted by notification No. 22/2/1969-Karmik-
1 dated 20.10.1976”

(21) As is manifest from a reading of the aforesaid Rule, a
Government Servant who has a wife living is prohibited from
contracting another marriage without first obtaining the
permission of the Government notwithstanding that such
subsequent marriage is permissible under the personal law.

Rule 29 (2) then provides that no female government servant
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who has a husband living shall marry any person without first
obtaining the permission of the Government. As is manifest
therefrom, the prohibition and disqualification rests on

marriage.

(22) The stand of the petitioner before the learned Tribunal and also
right from the inception of the complaint before the department
was that he never got married with Rinki and the allegations
made against him in this regard were not correct. The Tribunal
took note of the aforesaid contention and had returned a finding
that though it has been alleged to be a ‘Court marriage’,
however, that marriage was not in fact a ‘Court marriage’ as the
alleged “court marriage” was said to be made by virtue of
executing/preparing a notary by the parties. Noting these facts,
the learned Tribunal came to the conclusion that since the said
second marriage between the petitioner and Rinki could not be
said to be a legal marriage in terms of Section 17 read with
Section 5 (1) of the Hindu Marriage Act because neither any
Saptpadi was performed nor the marriage was before the
competent Marriage Officer as per the Special Marriage Act,
the alleged second marriage was void and meaningless in the
eyes of law. The relevant finding in this regard recorded by the

learned Tribunal reads as under :-
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FAGIHR d1 AT o | URIR =T H i 3RS
P PBlg YA 8l T | I8 WieR fbar . g &
IS | AT T Pig NI 8l &1 T
off o I IR R & fda @1 25 fdare
I @1 aRT 17 Fufsd 5(1) & o=wia fafd®
fqare 81 FET ST AHar o1 Fife 9 AT wl
AHS! g8 © IR 7 FgAMER fqarg aifgert &
qAer faarg €1 fhar a1 & o gEN faars @r
B & AR AFIAT <A1 §99 a1 2 |7

A bare reading of the aforesaid findings recorded by the learned
Tribunal in the impugned judgment/order reveals that the
petitioner herein had not entered into a valid marriage with the
second lady while his first wife was still alive, however, yet the
learned Tribunal opined that it is an act unbecoming of a

Government servant.

The Tribunal has also noted that the factum of marriage rests
upon an alleged agreement/notary affidavit stated to have been
executed between the petitioner and complainant and as such,
the Tribunal has returned a finding that since both were Hindus
that would not constitute a valid marriage, thus, even the
Tribunal did not find the charge levelled against the petitioner
which was based on violation of Rule 29 of Rules 1956, as
proved. However, the learned Tribunal went on to hold that
since the conduct of the petitioner was not satisfactory as he
belongs to a discipline force, hence the punishment imposed
upon the petitioner i.e. dismissal was perfectly justified. In this

backdrop, the learned Tribunal dismissed the claim petition vide
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order dated 02.07.2013. The Review Petition has also been

dismissed by the Tribunal vide order dated 01.10.2014.

Thus, both the disciplinary authority and the Tribunal have not
found the charge of bigamy and violation of Rule 29 of the
Rules, 1956 having been proved but have found petitioner
guilty of extra marital affair unbecoming of a police officer,

which in fact was not specifically the charge against him.

The petitioner of course alleged false implication by the

landlord and his daughter in this regard.

The learned Tribunal has observed that legally the petitioner
cannot be faulted with violation of Rule 29 of the Rule of 1956,
however, in the same breath it found the petitioner guilty of
duping the complainant by tricking her to believe that she is the
legally wedded wife on the basis of notary marriage, so as to be
in marital relationship with him and it appears that this weighed
heavily upon the learned Tribunal in not considering the
quantum of penalty/punishment imposed by the departmental

authorities, which, in our opinion, should have been considered.

In this context, it is borne out from the record that the petitioner
has denied that he got married with complainant/second wife,
whereas complainant had complained that the petitioner got

married with her. The disciplinary authority did not find second
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marriage (Court marriage) proved, yet, he opined that based on
a notary affidavit the petitioner had an extra marital affair with
the complainant. The petitioner, of course, had an explanation
to offer in this regard which has not been accepted. The
complainant has subsequently submitted an affidavit
withdrawing her allegation and the complaint. She has already
married someone else. Petitioner had rendered about 24 years
of service, as claimed, till his dismissal from service and was
about 45 years age in 2015 when he joined the police. He is
living with his wife and children born from such wedlock but is
living in penury as informed by the Counsel. Considering
overall facts and circumstances, in our opinion, punishment of
dismissal from service was too harsh and excessive. Instead,
punishment of withholding of five increments permanently or

any other lesser punishment would have sufficed.

(29) We, accordingly, set-aside the punishment order and direct the
Disciplinary Authority to consider imposition of any other
punishment such as the one referred above, except dismissal or
removal from service, and pass necessary order in this regard
within two months. Any such punishment will take effect from
28.02.2002. We further provide that the petitioner shall not be
entitled to arrears of salary for the period he remained out of
service, but the said period shall be treated as continuous

service for re-fixation of pay consequent to his joining and for

Writ-A No. 2000185 of 2015 : Ram Gopal Dubey Vs. State of U.P. and others



Page No. 18 of 18

retiral dues. He shall also not be entitled to any consequential
promotions which may have fallen due during this period unless
he becomes entitled to be considered for it hereafter, though pay
revisions for purpose of pay fixation would be admissible, as
per Rules. The impugned judgment of Tribunal is also set-aside.

Claim Petition is disposed of in the aforesaid terms.

(30) With the aforesaid observation, the present writ petition is
partly allowed. However, in the facts of the present case, there

shall be no order as to cost.

(31) The original records pertaining to the Disciplinary Proceedings,
which had been retained, shall be returned to Shri Indrajeet
Shukla, learned Additional Chief Standing Counsel for being

handed over to the concerned authorities.

(Om Prakash Shukla, J.) ( Rajan Roy, J.)

Order Date : 30™ May, 2024
Ajit
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High Court of Judicature at Allahabad,
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