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Case :- CRIMINAL APPEAL No. - 1640 of 2024

Appellant :- Phool Chandra

Respondent :- State Of U.P. Thru. Prin. Secy. Home Deptt. Lko. And 

Another

Counsel for Appellant :- Umesh Pratap Singh,Adarsh Shukla

Counsel for Respondent :- G.A.

Hon'ble Saurabh Lavania,J.

1. Heard learned counsel for the appellant, learned AGA for

the State and perused the record.

2. By means of instant appeal preferred under Section 14-A(1)

of  Scheduled  Castes  and  Scheduled  Tribes  (Prevention  of

Atrocities) Act, 1989 (in short "SC/ST Act"), the appellant has

assailed the order dated 05.01.2024 passed by the Special Judge

SC/ST Act,  Sitapur (in short  "trial  court"),  whereby, the trial

court allowed the application seeking discharge, filed by opposite

party  no.2.   The  relevant  portion  of  order  dated  05.01.2024

reads as under:-

"mHk; i{k dks lquk rFkk i=koyh dk voyksdu fd;kA

i=koyh ds  voyksdu ls  fofnr gksrk  gS  fd izLRkqr izdj.k  esa  oknh  }kjk  uketn
vfHk;qDrx.k o vU; pkyhl vfHk;qDrx.k ij mlds ?kj esa vkx yxkdj mldk uqdlku djus]
ekjus ihVus o tku ls ekjus dh /kedh nsus dk vkjksi yxk;k x;k gSA izLrqr izdj.k esa foospd
}kjk eqdnek ntZ fd;s tkus dk dksbZ i;kZIr vk/kkj u ik;s tkus ij U;k;ky; ds le{k vfUre
vk[;k izLrqr dh x;h Fkh rnksijkUr oknh }kjk U;k;ky; ds le{k vfUre vk[;k dk fojks/k
djus ij U;k;ky; }kjk ekeys dks ifjokn ds #i esa ntZ dj vfHk;qDrx.k dks ryc fd;k x;k
gS  ftlesa  vfHk;qDrk duht Qkfrek }kjk  ;g izkFkZuki= izLrqr dj Lo;a  dks  mDRk  okn ls
mUeksfpr fd;s tkus dh ;kpuk dh x;h gSA

i=koyh ij miyC/k iqfyl izi=ksa o vU; dkxtkrksa ds voyksdu ls fofnr gksrk gS fd
oknh QwypUnz o uxjikfydk ifj"kn fcloka ds e/; fookfnr ?kVukLFky ds dCts dks ysdj
fookn py jgk Fkk ftl lEcU/k esa nksuksa i{kksa }kjk nhokuh okn U;k;ky; esa nkf[ky fd;k x;k
FkkA oknh QwypUnz }kjk uxjikfydk ifj"kn fclokW dh Hkwfe ij dCtk dj fuokl fd;k tk jgk
FkkA nksuksa i{kksa ds e/; nhokuh izd`fr ds fookn dks mHk; i{k }kjk Lohdkj Hkh fd;k x;k gSA
i=koyh ij vf/k'kklh vf/kdkjh] uxjikfydk ifj"kn fclok ftyk lhrkiqj }kjk ikfjr vkns'k
fnukafdr 20-05-1996 dh izekf.kr izfr miyC/k gS fd ftlesa bl vk'k; dk vkns'k ikfjr fd;k
x;k gS fd   ÞQwypUnz }kjk uxjikfydk ikdZ dh Hkwfe ij voS/kkfud #i ls ckal cYyh xkM+dj  
VV~Vj yxk;s tkj jgs gSA QwypUnz dkseuk fd;s tkus ij og ugha ekus rFkk bl voS/k vfrdze.k
dks gVkus gsrq uxjikfydk dh uksfVl Hkh ugh yh rFkk mlds }kjk pLik dh x;h uksfVl Hkh
QkM+ Mkyh x;h gSA ikfydk fgr esa bl vfrdze.k dks gVkuk vR;Ur vko';d gSA vr% vknsf'kr
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fd;k tkrk gS fd vki yksx Jh QwypUnz }kjk uxjikfydk ikdZ dh Hkwfe ij voS/k #i ls fd;s
x;s vLFkkbZ vfrdze.k dks dy fnukad 21-05-1996 dks izkr% lkr ct lQkbZ LVkQ ds lkFk ys
tkdj gVok ysa rFkk eq>s fjiksVZ djsaAß bl izdkj mijksDRk vkns'k ds voyksdu ls ;g rF;
iw.kZr;k LIk"V gS fd oknh QwypUnz }kjk uxjikfydk ds ikdZ dh Hkwfe ij voS/k dCtk djus dh
n'kk esa  mDRk vkns'k ikfjr fd;k x;k rFkk mDRk vkns'k dk fuoZgu djrs gq;s  uxjikfydk
deZpkfj;ksa }kjk oknh dk voS/k dCtk gVk;k x;kA ;gkW ;g mYys[kuh; gS fd vfHk;qDrk duht
Qkfrek }kjk mDRk vkns'k dks yksd lsod ds inh; drZO;ksa dk fuoZgu djrs gq;s mDr vkns'k dh
izfr izkIRk  dh  blds  vfrfjDr u rks  vfHk;qDrk  ds  ekSds  ij mifLFkr gksus  dk  dksbZ  ftdz
oknh }kjk vius c;kuksa esa fd;k x;k gS vkSj u gh fdlh vU; xokgku }kjk vfHk;qDrk dh ekSds
ij mifLFkfr vFkok ?kVuk esa lafyIrrk dks n'kkZ;k x;k gSA

;gkW ;g mYys[kuh; gS fd oknh }kjk uxjikfydk ifj"kn fcloka dh Hkwfe ij dCtk
fd;k x;k Fkk tks fd nhokuh izd`fr dk ,d fookn Fkk fdUrq ,slk izrhr gksrk gS fd ek=
uxjikfydk ifj"kn ij ncko cukus  ds mn~ns'; ls oknh }kjk ;g nkf.Md izo`fRr dk okn
vfHk;qDrk ij vf/kjksfir fd;k x;k gSA Vikram Johar Vs The State of Uttar Pradesh

2019 (2) Allahabad Cri. G. 497 esa ekuuh; mPpre U;k;ky; }kjk vo/kkfjr fd;k x;k
gS fd 

18. Another judgment of this Court, which is to be referred is

Priyanka Srivastava and Another Vs. State of Uttar Pradesh and

Others,  (2015)  6  SCC 287.  This  Court  in  the  above  case  has

noticed  the  potentiality  of  misuse  of  Section  156(3)  to  harass

those, who are entrusted with various statutory functions. This

Court,  in  fact,  has  made  observations  that  application  under

Section 156(3) Cr.P.C. has to be supported by an affidavit so that

person making allegation should take responsibility of what they

have said in the complaint. In paragraph No.30, following has

been held:-

"30. In our considered opinion, a stage has come in this country

where Section 156(3) CrPC applications are to be supported by an

affidavit duly sworn by the applicant who seeks the invocation of

the jurisdiction of the Magistrate. That apart, in an appropriate

case, the learned Magistrate would be well advised to verify the

truth and also can verify  the veracity of  the allegations.  This

affidavit  can  make  the  applicant  more  responsible  We  are

compelled to say so as such kind of applications are being filed in

a routine  manner  without  taking any responsibility  whatsoever

only to harass certain persons.

That apart, it becomes more disturbing and alarming when one

tries to pick up people who are passing orders under a statutory

provision which can be challenged under the framework of the

said Act or under Article 226 of the Constitution of India. But it

cannot be done to take undue advantage in a criminal court as if

somebody is determined to settle the scores."

19.  It  is,  thus,  clear  that  while  considering  the  discharge

application, the Court is to exercise its judicial mind to determine

whether a case for trial has been made out or not. It is true that

in such proceedings, the Court is not to hold the mini trial by

marshalling the evidence.

bl izdkj ekuuh; mPpre U;k;ky; }kjk ikfjr mijksDr fof/k O;oLFkk ds voyksdu
ls Hkh ;g rF; Li"V gS fd yksd lsod ds in ij fu;qDr fdlh O;fDr dks ryc djus ds
iwoZ ;g ns[kk tkuk vR;Ur vko';d gS fd mlds fo#) fopkj.k ds fy;s ekeyk fl) gksrk gS
vFkok ughaA mijksDr fopkj.k ls ;g rF; Li"V gS fd vfHk;qDRkk duht Qkfrek dfFkr ?kVuk
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dh fnukad dks yksd lsod ds inh; drZO;ksa ds fuoZgu ds mn~ns'; ls ;g vkns'k ikfjr fd;k
x;kA vfHk;qDrk u rks ?kVuk ds le; ekSds ij ekStwn Fkh vkSj u gh vfHk;qDrk }kjk oknh ;k
mlds ifjokj ds lkFk ekjihV dh x;h] u rks mldk ?kj tyk;k x;k vkSj u gh mls tku ls
ekjus dh /kedh nh x;hA ,slh fLFkfr esa vfHk;qDrk dUkht Qkfrek dh vksj ls izLrqr izkFkZuki=
42 d Lohdkj fd;s tkus dk U;k;ksfpr vk/kkj izrhr gksrk gSA"

3. The order impugned dated 05.01.2024 passed by the trial

court has been challenged on the following main grounds:-

"(A) Because, on 20.6.1996 the investigating officer has filed final

report in the present case and against this final report the appellant

has filed its objection on 28.10.1996 and the learned court below

has registered as a complaint case.

(B)  Because,  in  the  said  incident  the  uncle  of  the  complainant

namely  Behari  has  sustained  injuries  and  at  the  same  time  the

appellant is also sustained injuries, but ignoring it the investigating

officer has filed final report in the said case.

(C) Because, on 02.07.2007 the statement of the complainant has

been recorded under section 200 Cr. P.C. and later on the statement

of witnesses recorded under section 202 Cr. P.C. and on the basis of

statement of complainant and the witnesses the learned court below

has summoned to opposite party no. 2 and other accused persons in

the present case.

(D) Because, on 30.11.2015 the learned court below committed the

case before Special Judge, S. C./S. T. Act, Sitapur for trial.

(E) Because, on 03.03.2021 the opposite party no. 2 has filed a

discharge  application  under  section  227  Cr.  P.C.  before  Special

Judge, S.C./S.T. Act Sitapur.

(F) Because, in the aforesaid discharge application dated 03.03.2021

it is written that in paragraph nos. 1 to 4 that opposite party no. 2

who is then President of Nagar Palika Parishad, Biswan, Sitapur,

was discharging her official duties and the duties of President of

Nagar Palika Parishad is written in Section 84 in U.P. Municipalities

Act  1916 and without  sanctioning of  prosecution trial  cannot  be

done and it is written in Section 197 Cr. P.C.

(G) Because, in para- 6 of the aforesaid application, it is written

after perusing the statements of complainant and witnesses recorded

under  sections  200  and  202  Cr.  P.C,  the  appellant  is  falsely

summoned and in para-7 of the application it is written prima facie

no offence made out under S.C./S.T. Act and in para- 8 of the

aforesaid  application,  it  is  written  that  a  civil  suit  is  pending

regarding this matter and in para- 9 of the aforesaid application, it

is written that on 15.01.2021 the said interim order and suit was

dismissed and it is also written in paras- 10 and 11 of the aforesaid

application that  the opposite party no. 2 is a old lady and the

proceeding is in civil nature.
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(H)  Because,  the  complainant  has  filed  its  objection  against  the

aforesaid application on 28.11.2023 and in his detailed objection he

has written that the accused persons with common intention came to

the spot and damages his property, put fire on thatches and also

make injury to the complainant and his family members and also

pulled away the necessary goods by loading it into tractors and also

the accused persons were not discharging any official  duties and

inspite of stay order of the court they have damaged the property

and put fire and also make injuries  upon the appellant  and his

family members and in these circumstances there is no need of any

prosecution sanction and in the present case section 197 Cr. P.C. is

not applicable as neither the opposite party no. 2 nor other accused

persons  proved or produced any documents  regarding any Board

meeting or order of any competent authority for dispossessing or

putting fire in the thatches of the appellant.

(I)  Because,  the  date  of  incident  the  stay  order  passed  by  the

learned Civil  Judge (Junior  Division)  Biswan, Sitapur in  suit  no.

347/1994 was effective and the said order was dismissed in the year

2021 and against that order the appellant has filed a petition A-227

of the Constitution of India no. 386/2023 before this Hon'ble court

and this Hon'ble court has passed interim order in favour of the

appellant.

(J) Because, the learned Special Judge, S.C./S.T. Act, Sitapur has

passed the impugned order only on the basis of this fact that the

opposite party no. 2 was on the post of public servant and she was

discharging her duties and if such public servant may be trial after

considering this fact that the case is made out for trial or not, but

at  the  same  time  the  learned  court  below  while  passing  the

impugned order has not considered this fact that without any notice

without  any  board  meeting  and  without  any  order  the  accused

persons committed the offence by putting fire and by pulling goods

and  also  made  injuries  upon  the  complainant  and  his  family

members.

(K) Because, the learned court below has not considered this fact

that at that time when the offence was occurred, at that time there

was stay order was effective.

(L) Because, the learned court below has not considered this fact

while  passing  the  impugned  order  dated  05.01.2024  that  in  the

present case the accused persons on the order of opposite party no.

2 damages the property of the complainant, made injuries, pulled

goods and also put fire on the thatches and in the said incident

there is some injured persons and they have given their statements

under sections 200 and 202 Cr. P.C.

(M)  Because,  the  appellant  is  innocent  and  he  has  been  falsely

implicated in the present case.
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(N) Because, the appellant has not used any caste related language

and also not abuses to the complainant and so there is no offence is

made out against the appellant under section 3(2) V S.C./S.T. Act.

(O) Because, there is no credible evidence on record which could

prove that the appellant has committed the crime in question or

involved in the alleged offence in any manner."

4. Based upon the aforesaid grounds, learned Counsel for the

appellant advanced his submissions so as to entertain the present

appeal and summon the opposite party no.2.

5. Learned  A.G.A.  on  the  other  side  opposed  the  present

appeal.   He  stated  that  the  instant  appeal  is  liable  to  be

dismissed  at  the  admission  stage.   In  support  of  his  prayer,

learned A.G.A. submitted as under:-

(i) The opposite party no.2 at relevant point of time was

Chairman of Nagar Palika Parishad Biswan, District Sitapur

(in short 'Parishad'), and Board of Parishad took a decision

for removal  of encroachment over the land of Parishad

and accordingly the order dated 20.05.1996 was passed

and in compliance of order dated 20.05.1996, the illegal

encroachment was removed on 21.05.1996.  

(ii) After removal of encroachment, an FIR was lodged

on 21.05.1996 by the appellant implicating the opposite

party no.2, who at relevant point of time was Chairman of

Parishad, Executive Officer of Parishad and 6 others as

also 40 unknown officials of Parishad.  

(iii) In relation to FIR lodged on 21.05.1996, final report

was submitted by the Investigating Officer after concluding

the investigation to which a protest petition was filed and

the concerned court after taking note of the statement of

appellant  made before  the concerned court  in terms of

Section 200 Cr.P.C. and also the witnesses produced by

the appellant as required under Section 202 Cr.P.C. as also

the injury report/medical opinion, registered the case as

complaint case and proceeded in the matter.
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(iv) As  per  injury  report/medical  report  annexed  as

Annexure No. 3, the appellant sustained four injuries and

the  same  can  be  caused  by  blunt  object  and  as  per

medical report all the injuries are simple in nature. 

(v) It  appears  that  while  removing  the  illegal

encroachment,  an  altercation  took  place  between  the

employees of Parishad, and appellant and due to the same

appellant sustained injuries.

(vi) In the entire appeal, it has not been indicated that

appellant  was  in  legal/lawful  possession  over  the  land

where the incident took place.

(vii)  It is improbable for a Chairman, to be present at a

place of encroachment.

(viii)  A perusal  of statements, which are on record as

Annexure No. 4, it is evident that opposite party no.2,

was not present at the place of alleged incident. 

(ix)  In the aforesaid background of the present case, the

present appeal is liable to be dismissed at the admission

stage.

6. Considered  the  submissions  of  learned  Counsel  for  the

parties and perused the records.  

7. It appears from the aforesaid, particularly from the ground

no. 'I' that to a civil dispute the appellant wants to give criminal

colour.  In the grounds aforesaid, the appellant has not stated

that he was in lawful possession over the property in relation to

which the order dated 20.05.1996 was passed and it has also not

been stated that opposite party no.2 was present at the place of

incident  and  further,  from  the  statement(s)  of  appellant  and

witness, it is apparent that opposite party no.2 was not present

at the place of alleged crime.  It is also to be noticed that the

findings of trial court based upon the order dated 20.05.1996 has
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also not been assailed before this Court by means of pleadings

and documents/evidence in support thereof and only submissions

have been made in this regard.  

8. For the reasons aforesaid, this Court finds no force in the

present appeal.  It is accordingly dismissed.  Cost made easy.

Order Date :- 16.05.2024

Jyoti/- 

Digitally signed by :- 
JYOTI RAJWANI 
High Court of Judicature at Allahabad, 
Lucknow Bench


