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Case :- CIVIL MISC REVIEW APPLICATION DEFECTIVE No. - 77 of 2024

Applicant :- Smt. Kamla Yadav And Others

Opposite Party :- State Of U.P. Thru. Prin. Secy., Deptt. Of Revenue, Lucknow And 

Others

Counsel for Applicant :- Girish Chandra Sinha

Hon'ble Saurabh Lavania,J.

(C.M.Application No. 1 of 2024) 

Heard learned Counsel for the applicant.

Considering the averments made in the affidavit filed in support

of application under consideration, the same is allowed.

Accordingly, the delay in filing the present review application is

hereby condoned.

Order of Review Application

1.  Heard.

2. Present review application under Chapter V Rule 12 of the

Allahabad High Court Rules, 1952 has been preferred by the

applicants (legal heir of Mahesh Prasad) to review the judgment

judgment dated 21.02.2024 passed in Writ-B No. 26363 of 2019

(Bhagwati Prasad Yadav and Others Versus D.D.C. Gonda and

Others). 

3. It would be apt to indicate that Mahesh Prasad (predecessor-

in-interest  of  applicants)  sold  the  land  in  dispute  i.e.  land

indicated in Khata No. 98 to Ram Vinod and Rishikesh Pathak,

and these persons namely Ram Vinod and Rishikesh Pathak, to

whom  the  land  in  issue  was  sold  by  Mahesh  Prasad

(predecessor-in-interest  of  the  applicants),  were  heard  and

thereafter the judgment dated 21.02.2024 was passed.

4. The present review application has been filed broadly on

the ground that before passing the judgment dated 21.02.2024,

the  applicants  were  not  heard,  as  appears  from the  grounds

taken in the instant review application based upon which the

submissions were made.
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5. The issue before this Court is as to whether an opportunity

of hearing to the applicants, in the facts of the case, was/is

required or it was/would be futile exercise.

6. It would be apt to indicate, on the issue aforesaid, that

this  Court  while  passing  the  judgment  dated  21.02.2024

considered the following facts:-

(a) Revenue entry i.e. Ziman-4 (fteu&4), which means an 

occupier without any title.

(b) The basis of claim of Ram Prasad (father of Mahesh 

Prasad and grandfather of applicants) i.e. the order dated 

30.08.1954 passed by Naib Tehsildar, who provides the  

rights over the land in dispute to Ram Prasad vide order 

dated 30.08.1954.

 (c) The Naib Tehsildar under the relevant provisions was 

not empowered to pass an order in a case for correction of

records and/or to provide rights over the property on the 

basis of possession that too of four years.

(d) The 'Will' dated 13.09.1944 (which was not proved) 

executed by Smt. Jhurra widow of Prathivi Pal in favour of

petitioner of Writ-B No. 26174 of 2019 namely Mewa Lal.

(e) The  Mahesh  Prasad,  predecessor-in-interest  of  the  

applicants,  sold  the  land  in  issue  to  Ram Vinod  and  

Rishikesh  Pathak  on  20.06.2019  and  to  these  persons,  

represented by Sri G.C.Sinha, learned Advocate, right of  

hearing was given.

7. This Court after considering the aforesaid undisputed facts,

did  not  issue  notices  to  legal  heirs  of  Mahesh  Prasad,  the

present applicants, and passed the judgment dated 21.02.2024.

The relevant paragraphs on this aspect are paragraph(s) 4(xiii)

and 4(xiv) of the judgment dated 21.02.2024.

8. Vide judgment dated 21.02.2024, the claim of the parties

before  the  Writ  Court  was  rejected  and  the  order  dated

29.09.2011  passed  by  Settlement  Officer  of  Consolidation  (in

short  'S.O.C.')  was  restored  and  the  revenue  official  were
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directed to record the land of Khata No. 98 in name of Gaon

Sabha.

9. Taking  note  of  aforesaid,  this  Court  put  following

question(s) to Sri G.C. Sinha, learned Counsel for the applicants,

who before this Writ Court appeared for Caveator/Mahesh Prasad

(father of applicants) and also for the Ram Vinod and Rishikesh

Pathak, to whom the land in issue was sold by Mahesh Prasad

on 20.06.2019 and right of hearing was provided by this Court

prior to passing the judgment dated 21.02.2024.

(i) Whether the claims of the applicants over land in  

Khata No. 98 is based upon order dated 30.08.1954 passed 

by Naib Tehsildar and this order dated 30.08.1954 was the

basis of claim of Ram Prasad father of Mahesh Prasad  

(predecessor-in-interest  of  applicants),  who  became  the  

owner of land in issue through sale deed dated 25.11.2003 

executed by Ram Prasad, and also the basis of claim of  

Ram Vinod and Rishikesh Pathak to whom the land was  

sold by Mahesh Prasad on 20.06.2019.

(ii) Whether  on  30.08.1954  the  Naib  Tehsildar  was  

empowered to pass  an order  in case for correction of  

records and/or was empowered to provide Rights over the 

property on the basis of possession that too of only four 

years.

10. In  response  Sri  G.C.Sinha,  learned  Counsel  for  the

applicants,  could  not  dispute  the  fact  that  the  claim of  the

applicants is based upon the order dated 30.08.1954.  However,

he could not place any provision of law or authority to establish

that on 30.08.1954 the Naib Tehsildar was empowered to pass

an order in case for correction of records and/or was empowered

to provide rights over the property on the basis of possession

that too of only four years.

11. In  view  of  aforesaid  this  Court  considered  relevant

paragraph(s) i.e. paragraph no(s). 4(i) to 4(xiv) and 5 to 9 of the

judgment dated 21.02.2024, which are as under:-
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"4.  Brief  facts,  which are relevant  for  the disposal  of  petition(s),  under

consideration, are as under:-

(i) The claim of parties to the petition(s) relates to land indicated in
Khata  No.  98  of  the  Basic  year  Khatauni  of  Village-Badgaon,
Pargana, Tehsil and District-Gonda, which, at the time of filing of
the  objections  under  Section  9A(2)  of  the  Act  of  1953,  was
recorded in the name of Ram Prasad (father of Bhagwati Prasad,
Devi Prasad and Mahesh Prasad).

(ii) In Writ - B No. 26363 of 2019, Bhagwati Prasad is the petitioner
No.1 and petitioner Nos. 2-Smt. Sitapati and 3-Kanhaiya Lal are
descendants  of  Devi  Prasad  and  petitioner  No.4-Smt.  Aneeta
Yadava widow of  Harish Chandra Yadava,  as appears from the
record, is also the descendant of Devi Prasad.

(iii)  Mahesh Prasad S/o Ram Prasad was impleaded as private
respondent  No.4  in  both  the  petitions,  under  consideration  and
during  pendency of  the  petitions,  legal  heirs  of  Mahesh Prasad
have been substituted. 

(iv) Before the C.O., Mewa Lal, petitioner in Writ - B No. 26174 of
2019, claimed his rights over the land in issue by preferring an
application/objection  under  Section  9-A(2)  of  the  Act  of  1953,
registered as Case No. 1423.

(v) The objection of Mewa Lal was based upon the 'Will' executed
on 13.09.1944 by Smt. Jhurri widow of Prithi Pal. 

(vi) Before the C.O., predecessor-in-interest of petitioners in Writ -
B No. 26363 of 2019 and private respondent No.4-Mahesh Prasad
and the applicants of application for impleadment No. 175465 of
2021  namely  Ram  Vinod  and  Rishikesh  Pathak  namely  Ram
Prasad also preferred an application/objection claiming his rights
over the land in issue indicated in Khata No. 98.

(vii)  The claim of Ram Prasad was based upon the order dated
30.08.1954 passed by the Naib Tehsildar concerned, which reads
as under:-

"gqDe Jheku ,0ih0 ikUMs uk;c rglhynkj egksn; xks.Mk ewy fefly
uEcjh 1423 ekStk cM+xkWo QS0 30&8&54 bZ0 eqdnek nq#Lrh dkxtkr
ekStk cM+xkWOkA

jke  izlkn  iq=  ykSVu  vfgj  lk0  cM+xkWOk]  ijxuk  o  ft0  xks.Mk  

              ----------++++oknh  

 izfr  

v;ks/;k izlkn iq= cgksjh dqehZ  lk0 cjfngk ijxuk rglhy o ftyk  
xks.Mk  
                                                 ------------izfroknh

izkFkhZ dh nj[okLr gS fd Hkwfe ua0 66@40] 86@20] 250@31] 275@13]
293@28] 294@27] rFkk 297@27 ckdke ekStk cMxkWOk ij ml dk dCtk
xr 4 lky ls gS ijarq dkxtkr esa izfroknh dk uke ntZ gSA vRk% nq#Lrh
dh tkos ryoh QjhdSu dh xbZA okotwn rkehy dkQh izfroknh gkftj
ugh vk;k ;g Hkwfe tehnkjh mUewyu {ksHk ds ckgj gS vkSj iz/kku dks ikVhZ
cukus dk iz'u ugh mBrkA tehnkj fj;klr cyjkeiqj gS ftl dh jlhn
yxku ckor lu~ 1360Q0 o 1361Q0 cdk; oknh nkf[ky fefly gSA
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lcwr esa oknh us ys[kiky o xokgku is'k fd,A bl ds vfrfjDRk bl lky
1361 Qlyh Hkh is'k fd;k bl ls izxV gksrk gS fd oknh dk dCtk xr
dbZ o"kkZsa ls gSA 

vr% vkns'k gqvk fd fookfnr Hkwfe ds [kkrs ls v;ks/;k izlkn dk uke
[kkfjt gksdj jke izlkn oYn ykSVu vfgj dk uke cgSfl;r dk'rdkj
fteu 4 ekS:lh yxku bUnzkt [ksrkSuh ntZ dkxtkr gksA

         g0viBuh;  
         ,0ih0ik.Ms;  
                                                         30&8&1954"

(viii)  Before  the  C.O.  Mahesh  Prasad  was contesting  the  claim
pertaining  to  land indicated in  Khata  No.  98  on behalf  of  Ram
Prasad.

(ix) Ram Prasad executed a sale deed dated 25.11.2003 in favour
of his own son namely Mahesh Prasad, during pendency of the
proceedings before the C.O., which is apparent from the assertions
made in  Writ  -  B No. 26363 of  2019,  according to  which,  Ram
Prasad died on 26.07.2009 and also from the order(s) impugned.

(x) Mahesh Prasad S/o Ram Prasad on 20.06.2019 sold the land in
issue to applicants of application for impleadment No. 175465 of
2021  namely  Ram  Vinod  S/o  Hanuman  Prasad  and  Rishikesh
Pathak  S/o  Late  Krishna  Kumar  Pathak,  as  indicated  in  the
application.

(xi)  The applicants namely Ram Vinod and Rishikesh Pathak, to
whom the land in issue was sold on 20.06.2019 by Mahesh Prasad
(died on 04.04.2020 after putting in appearance before this Court
as caveator), are the persons to whom hearing should be provided
and in view of above, right to hearing has been provided to these
applicants,  who  are  represented  by  Sri  G.C.Sinha,  Advocate,
before this Court. 

(xii) In view of facts, which would be considered for disposal of the
petition(s), under consideration, this Court is of the view that only
right of hearing would suffice to Ram Vinod and Rishikesh Pathak,
who have entered into the shoes of Mahesh Prasad by virtue of
sale  deed  dated  20.06.2019,  and  are  represented  by  Sri
G.C.Sinha, Advocate, and there is no need to provide time to file
counter  affidavit  as  the  facts  referred  in  the  impugned  order(s)
cannot be improved by means of an affidavit.

(xiii)  This  Court  is  not  inclined to  issue notice  to  legal  heirs  of
Mahesh  Prasad  and  other  private  respondents  in  both  the
petition(s). It is for the reasons aforesaid particularly the fact that
the land in issue was transferred/sold on 20.06.2019 by Mahesh
Prasad and to whom the land in issue was transferred/sold namely
Ram Vinod and Rishikesh Pathak are present before this Court
through Sri  G.C.Sinha,  Advocate,  and contesting  for  their  rights
over the land in issue.

(xiv)  Further, the issuance of notice to the legal heirs of Mahesh
Prasad  and  other  private  respondents,  who  in  fact  are  formal
respondents,  would  be  futile  exercise  as  after  appearance  they
would not be in a position to dispute the facts of the case and this
process would delay the disposal of present petition(s).

(xv) ............
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(xvi) .............

         (xvii).............

         (xviii)............

         (xix).............

         (xx)...............

5. In the aforesaid background of the case, two following questions/issues
are to be answered by this Court:- 

"(a)  Whether  the  calim  of  Mewa  Lal,  based  upon  the  'Will'  dated
13.09.1944, is justified and is liable to be allowed?
(b) Whether in allowing the claim of Mahesh Prasad, the C.O. as also
the D.D.C. committed error in law and fact both?" 

6. So far as the Question No.(a) i.e.  "Whether the claim of  Mewa Lal,
based upon the  'Will'  dated 13.09.1944,  is  justified  and is  liable  to  be
allowed", is concerned, this Court is of the view that the claim of Mewa Lal
based upon the 'Will' dated 13.09.1944 is not liable to be allowed. It is for
the following reasons:- 

(i) Undisputedly, in the khatauni of Fasli Year 1356 the name of Smt.
Jhurri widow of Prithvi Pal, who executed the 'Will' dated 13.09.1944 in
favour of Mewa Lal, was recorded in Ziman-4 (fteu&4), which means an

occupier without any title, and a person of such nature, as per law, is
not empowered to execute a 'Will' or to transfer the property of such
nature. 

(ii) To controvert the aforesaid, learned counsel for the petitioner(s) has
not placed any provision of law or any authority.

(iii) The 'Will', as per settled proposition of law including the judgment
passed by this Court in Writ - B No. 23043 of 2020 (Ghuru And Ors. vs.
Addl.District  Magistrate Finance/Revenue Kheri  And Ors.),  has to  be
proved strictly in terms of Section 63 of the Indian Succession Act, 1925
and Sections 68, 69, 90 & 90-A of the Evidence Act, 1872 and in the
instant case, the 'Will' was not proved as per law including by producing
the attesting witnesses, the author of the 'Will' and as such, the basis of
claim itself  was not  proved by Mewa Lal  and being so the claim of
Mewa Lal based upon the 'Will' dated 13.09.1944 cannot be acceded,
even if, it is presumed that under the law Smt. Jhurri widow of Prithvi
Pal was empowered to transfer the property. 

(iv)  Taking  note  of  concurrent  findings  recorded  in  the  impugned
order(s) that Mewa Lal failed to prove the ‘Will’ dated 13.09.1944 by
adducing appropriate evidence,  this Court  put  a query to Sri  Pande,
learned Senior Advocate as to by which document it can be deduced
that ‘Will’ dated 13.09.1944 was proved before the C.O. as per law.

(v) To the above query, Sri Pande, learned Senior Advocate, could not
place any document before this Court from which it can be deduced that
‘Will’  was  proved  by  producing  attesting  witness  or  if  the  attesting
witnesses  were  not  available,  then  in  that  event,  by  adducing
appropriate evidence as per law.

(vi) The propounder is under obligation to prove the ‘Will’. In this case,
Mewa Lal failed to prove the ‘Will’ dated 13.09.1944 and in this regard,
specific findings have been recorded by the C.O., S.O.C. and D.D.C.
and before this Court, no document has been placed form which it can
be deduced that Mewa Lal proved the ‘Will’ dated 13.09.1944 as per
law and accordingly this Court finds that claim of Mewa Lal based upon
‘Will’  dated  13.09.1944  was  rightly  rejected  vide  order  dated
29.06.2010, affirmed vide order dated 29.09.2011 and 03.09.2019 by
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the authorities under the Act of 1953 namely C.O., S.O.C., and D.D.C.,
respectively. 

7.  In  regard  to  Question  No.(b)  i.e."Whether  in  allowing  the  claim  of
Mahesh Prasad, the C.O. as also the D.D.C. committed error in law and
fact  both", this  Court  is  of  the  view  that  respondent  No.3/C.O.  and
respondent No.1/D.D.C. while allowing the claim of Mahesh Prasad S/o
Ram Prasad vide order dated 29.06.2010 and 03.09.2019, respectively,
erred in law and fact both. It is for the following reasons:-

(i) Smt. Jhurri widow of Prithvi Pal, undisputedly, died issueless.

(ii)  Ram Prasad, father of Mahesh Prasad, was not the legal heir  of
Smt. Jhurri widow of Prithvi Pal and this fact is not in dispute. 

(iii) Ram Prasad instituted a case for correction of records and in this
case, he impleaded one Ayodhya Prasad. The case was instituted on
the basis of alleged possession of four years over the property in issue
and this case was finally decided in favour of Ram Prasad vide order
dated 30.08.1954 by the Naib Tehsildar.

(iv)  The  Naib  Tehsildar  on  30.08.1954  was  not  empowered,  as  per
statutory provisions indicated in U.P. Land Revenue Act, 1901 (in short
"Act of 1901"), to pass an order in the case for correction of records and
this  aspect  can be deduced from the relevant  provisions,  which are
extracted hereinunder:- 

"Edition (1957)

33. The Annual Register.- (1) The Collector shall maintain the record-of-
rights, and for that purpose shall annually, or at such longer intervals as
the  State  Government  may  prescribe,  cause  to  be  prepared  an
amended [register mentioned in section 32.] he [register] so prepared
shall be called the annual register. 

(2) The Collector shall cause to be recorded in the annual [register] all
changes that may take place and any transaction that may affect any of
the  rights  or  interests  recorded  and  shall  therein  correct  any  errors
proved to have been made in the record-of-right or any annual register
previously prepared. 

(3) No such change or transaction shall be recorded without the order of
the  Collector  or  as  hereinafter  provided,  of  the  Tahsildar  or  the
Panchayati  Adalat  as  constituted  under  section  42  of  the  United
Provinces Panchayat Raj Act, 1947.

Amendment.-  In  sub-section  (1)  for  the  words  "set  of  the  registers
enumerated in section 32" the words "register mentioned in section 32"
and for the word "registers" occurring in paragraph 2 of sub-section (1)
and in line 2 of sub-section (2) the word "register" and the present sub-
section (3) have been substituted by Act I of 1951. Sch." 

39.  Correction  of  mistakes  in  the  annual  registers.-Notwithstanding
anything contained in the U.P. Panchayat Raj Act, 1947, the Collector
may, on his own motion and shall,  on the application of any person,
correct any error or ommission in the annual register."

(v) Thus, the order i.e. order dated 30.08.1954, the basis of claim of
Mahesh Prasad and other legal heirs of Ram Prasad [petitioner(s) in
Writ - B No. 26363 of 2019)], is nullity in the eyes of law being passed
by the incompetent authority and being so ought not to have been relied
upon for the purposes of providing the benefits to Mahesh Prasad.
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(vi)  Further,  Naib  Tehsildar  was  also  not  empowered to  provide  the
rights over the property in issue on the basis of possession that too of
only four years.

(vii) It is not clear from the record that how the name of Ayodhya Prasad
came into light at relevant point of time. 

(viii) The basis i.e. order dated 30.08.1954 itself is nullity and as such,
the sale deed dated 25.11.2003 executed by Ram Prasad in favour of
his son Mahesh Prasad is/was not having any force in law and being so
the sale deed executed on 20.06.2019 by Mahesh Prasad in favour
Ram Vinod and Rishikesh Pathak is also not having any force in law.

(ix) On the aforesaid aspect of the case, reference can be made to the
maxim(s) i.e. "Sublato Fundamento, Cadit Opus" means "basis goes,
superstructure goes" and "Nemo Dat Quod Non Habet" means "no one
can give what they do not have". 

(x) In view of aforesaid observations related to rights of Ram Prasad,
the claim of petitioners namely Bhagwati Prasad Yadav, Smt. Seetapati,
Kanhaiya Lal Yadav and Smt. Aneeta Yadav in Writ - B No. 26363 of
2019 is not sustainable. Neither the claim of Mahesh Prasad and others
including the applicants namely Ram Vinod and Rishikesh Pathak, who
preferred the application for impleadment and are represented by Sri
G.C. Sinha, Advocate, is also sustainable.

8. For the reasons aforesaid and after taking note of Section 11-C of the
Act  of  1953  and  the  principles  embodied  under  Order  41  Rule  33  of
C.P.C.  this  Court,  in  exercise  of  power  under  Article  226  of  the
Constitution of India, is of the view that interest of the Gaon Sabha is to
be protected.

9. Accordingly,  the claim of the petitioner(s) in the aforesaid petition(s)
claiming the rights over the property in issue i.e. land recorded in Khata
No. 98, as also the rights of Mahesh Prasad-predecessor-in-interest of the
applicants,  who  preferred  the  application  for  impleadment,  and  are
represented by Sri G.C. Sinha, Advocate, is hereby rejected and order of
respondent  No.2/S.O.C.  dated  29.09.2011  is  hereby  restored.  The
revenue officials are directed to record the land of Khata No. 98 in the

name of Gaon Sabha."

12. Upon due consideration of aforesaid, this Court is of the

view that providing an opportunity of hearing to the applicants

would be only futile exercise and the case of the applicants is

squarely covered by "Useless formality theory".  In this view of

the  matter  this  Court  is  not  inclined  to  review/recall  the

judgment  dated  21.02.2024.  Accordingly,  the  present  review

application is dismissed.

13. No order as to costs.

Order Date :- 07.05.2024

Jyoti/- 

Digitally signed by :- 
JYOTI RAJWANI 
High Court of Judicature at Allahabad, 
Lucknow Bench


